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Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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Rules and Regulations 


of 1986 


AGENCY: U.S. Department of Agriculture. 
ACTION: Final rule. 


SUMMARY: This document establishes 
the final regulations governing the 
administrative process and procedures 

to implement the Program Fraud Civil 
Remedies Act of 1986, Public Law No. 
99-509, October 21, 1986. The regulations 
set forth U.S. Department of Agriculture 
(USDA) administrative process and 
procedures to recompense the 
Government for false, fictitious and 
fraudulent claims and statements arising 
in programs administered by USDA 
agencies. The regulations also provide 
for due process protection for all 
persons subject to the administrative 
process. A proposed rule to implement 
the Program Fraud Civil Remedies Act 
of 1986 was published in the Federal 
ee 
seq. 


” EFFECTIVE DATE: This final rule is 
effective April 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
David C. Rector, Acting Deputy Director 
for Policy, Office of Finance and - 
Management, Room 118-W, US. 
Department of Agriculture, W: 

DC 20250, Telephone No. (202) 447-8748. 
SUPPLEMENTARY INFORMATION: In 
October 1986, Congress enacted the 
Program Fraud Civil Remedies Act 
(PFCRA), 31 U.S.C. 3802, et seq., to 
establish a new administrative remedy 
against those who knowingly make false 
claims or statements arising in programs 
administered by U.S. Government 
agencies. The PFCRA provides for a 
maximum civil penalty of $5,000 for each 


false claim or statement and an 


jurisdictional limit of $150,000 with 
regard to each claim or group of related 
claims submitted at the same time. 

The PFCRA requires Federal agencies 
to follow certain procedures to recover 
penalties and assessments against 
persons who file false claims or 
statements. The statute further provides 
for designated investigative and 
reviewing officials, an administrative 
hearing process, and an agency appeal 
procedure with limited judicial review. 

The PFCRA requires each agency to 
promulgate rules and regulations 
necessary for its implementation. To 
facilitate the new and 
promote uniformity in the Government, 
the President’s Council on Integrity and 
Efficiency distributed model regulations 
to Federal agencies. USDA, with some 
variations, is adopting the model 
regulations. One of these variations is a 
provision for the appointment of an 
Agency Fraud Claims Officer {AFCO} in 
each component agency of the 
Department. The AFCO’s function will 
be to review the report of the 
Investigating Official and to make 
recommendations to the Reviewing 
Official concerning referral of 
allegations for adjudicative proceedings 
under the PFCRA. Additionally, the 
USDA regulations differ from the Model 
Regulations by setting out procedures to 
be followed in the event that a 
respondent indicates a desire to contest 
allegations of liability under the PFCRA 
by filing an answer, but declines to ask 
for a hearing. 

The new administrative procedure 
will enhance the Government's ability to 
deter fraud in cases where in the past 
the costs of litigation would have 
as the aera wi recovery, 3 

it uneconomical to pursue s 
claims. The final regulation provides the 
USDA with an effective remedy against 
a person alleged to have submitted false 
claims or statements while providing 
due process to that person. Executive 
Order 12291 

USDA has determined that this rule is 
not a major rule for the purpose of E.O. 
12291 of February 17, 1981, because it is 
not iikely to result in an ennual effect on 
the economy of $100 million or more; a 
major increase in costs to consumers or 


others; or significant adverse effect. 
Therefore, a Regulatory Impact Analysis 
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has not been prepared. USDA has based 
all administrative decisions underlying 
this rule on adequate information 
concerning the need for, and the 
consequences of, this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
new benefits; and has chosen the 
alternative approach involving the least 
net cost to society. 


Paperwork Reduction Act of 1980 


These regulations contain no 
information collection or recordkeeping 
requirements as defined by the 
Paperwork Reduction Act of 1980, and 
fall within the exceptions to coverage. 
Summary of Changes /Comments 

As noted above, a proposed rule was 
published in the Federal Register 
January 8, 1990 (55 FR 636 et seg.). 

Comments were received from several 
Federal government commenters. 

One commenter suggested that the 
investigating official should refer cases 
directly to the AFCO, rather than to the 
reviewing official in the first instance. 
USDA has determined that, for purposes 
of centralization and accountability, 
referral directly to the reviewing official 
is more desirable and will not hinder 
expeditious processing. Thus, USDA will 
make no change in the final rule. 

One commenter felt that in the final 
rule the Secretary should designate 
more than one reviewing official. The 
Secretary would be permitted to do so 
under the language of § 1.302(t) as 
published in the proposed regulations. 

A commenter suggested that the 
definition of “Knows or has reason to 
know” should include the clarification 
that “no proof of specific intent to 
defraud is required.” We agree. Section 
1.302(0) has been amended in the final 
rule to include this language. 

One commenter stated that the 
establishment of an AFCO in §§ 1.302(b) 
and 1.305 (a), (b), and {c) is inconsistent 
with the enabling legislation and would 
create another bureaucratic layer. While 
not specifically provided for in the 
PFCRA, the creation of the AFCO is not 
inconsistent with the legislation. USDA 
believes that the number and diversity 
of USDA programs justify the addition 
of an official with expertise in the 


of “days” in § 1.302(h) is redundant in 





—_——. ee a ee 


light of § 1.326(b). USDA believes 
: 1.326(b) only further clarifies 
1.302(h). 
A commenter stated that the 
_ definition of “person” in § 1.302(q) was 
expanded beyond the scope of that 
contained in the legislation. USDA 
s, and has amended the definition 
of “person” in the final rule to omit 
references to states, their subdivisions, 
municipalities and Indian tribes. 

A commenter noted that § 1.304, 
which concerns the amount of penalties 
and assessments, should follow the 
section on post-hearing briefs. We agree. 
Accordingly, § 1.304 is renumbered 
§ 1.335, and succeeding sections have 
been renumbered to conform to this 
change. All references refer to the 
renumbered sections. 

A commenter noted that § 1.304{c) 
relates to two separate matters and 
should be divided. We agree. 
Accordingly, the last sentence of 
§ 1.304(c) is redesignated as § 1.304(d). 

A commenter suggested that 
§ 1.305(e)(6) should be deleted and 
§ 1.307(b)(2) be amended to follow the 
approach of commencing a program 
fraud action from a position of seeking 
maximum provable recovery. We agree. 
Accordingly, we are amending § 1.305 
and § 1.307 to reflect this change. 

A commenter stated that § 1.306(c) 
should be deleted due to redundancy 
with § 1.303(c). We agree. Accordingly, 
§ 1.306(c) has been deleted from the 
final rule. 

On the basis of a commenter's 
concern, we are making stylistic 
changes in § 1.322{d)(4) for the sake of 
clarity. 

A commenter noted §§ 1.322 (f) and 
(g) were duplications of §§ 1.321 (b) and 
(c). We agree. Accordingly, §§ 1.322 (f) 
and (g) are deleted. 

A commenter stated the regulations 
should provide guidance on the scope of 
the protective order that the ALJ may 
issue. We agree. Accordingly, a new 
§ 1.322(f) is inserted to address more 
clearly the commenter’s concerns. 

A commenter suggested regulations 
governing depositions and written 
interrogatories should provide the same 
protections to a party as those relating 
to production of documents. We agree. 
Accordingly, §§ 1.322{d)(2) and 
1.322(d)(3) are amended to address these 
concerns. 

A commenter expressed concern over 
potential confusion between the 
procedures employed in the use of 
subpoenas in § 1.322(d)(4), with regard 
to depositions, and §§ 1.323 (a), (b), and 
(c), which address subpoenas for 
attendance at both depositions and 
hearings. Thus, §§ 1.323 (a), (b), and (c) 
are:-amended to omit references to 


- 


subpoenas for attendance at 
depositions, and § 1.323 is retitled 
“Subpoenas for attendance at hearing.” 
This should make clear that the sections 
address different matters. 

In response to the concern of one 
commenter that there was a potential 
conflict between § 1.332(h) and § 1.322, 
§ 1.332(h) has been amended in the final 
tule to provide for the contingency of a 
protective order issued under § 1.322 
that would conflict with the open record 
provision of § 1.332(h) as published in 
proposed form. 

A commenter suggested that the 
provisions cf § 1.337(f) regarding finality 
of the initial decision were not 
completely clear. Therefore, USDA has 
amended § 1.337(f} and added § 1.337(g) 
for purposes of clarification. 

One commenter pointed out that 
§ 1.338(b) as proposed may 
impermissibly limit the respondent's 
right to file an appeal tc the judicial 
officer by requiring the respondent to 
wait until the expiration of the period 
for filing a request for reconsideration. 
Therefore, USDA has amended the final 
rule to provide that a notice of appeal 
may be filed at any time within 30 days 
of the initial decision; and, if a motion 
for reconsideration is filed timely, the 
appeal will be stayed automatically 
pending resolution of the motion for 
reconsideration. Section 1.338(d) is 
amended to clarify that, where a 
respondent has filed timely a notice of 
appeal, the ALJ will forward the record 
to the judicial officer only if the time for 
filing a motion for reconsideration under 
§ 1.337 has expired. 

A commenter expressed concern that 
$§ 1.340 (b), (c), (d), and (e) contain 
provisions for a stay that are 
inconsistent with the expeditious 
treatment of PFCRA administrative 
actions that Congress intended. USDA 
has determined that the availability of a 
stay pending judicial review under the 
limited circumstances described in 
§ 1.340 is desirable in the interests of 
fairness and will not create a significant 
obstruction to c out the PFCRA. 

A commenter stated that in order to 
provide increased flexibility in resolving 
these cases, § 1.346(a) should be revised 
to provide for extension of the statute of 
limitations by agreement of the parties. 
USDA feels that the present six-year 
statute of limitations is adequate. 

One commenter expressed concern 
over potential misunderstanding with 
regard to the term “benefits.” The term 
is defined both in-§ 1.302(e) and 


§ 1.303(c)(2)(i). The definition embodied - 


in § 1.302(e) encompasses “* * * 
anything of value, including but not 
limited to any advantage, preference, 
privilege, license, permit. * * *” 
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However, in § 1.303(c)(2)(i), the term is _ 
defined, in part, as “[bJjenefits under the 
food stamp program (as defined in 
section 3(h) of the Food Stamp Act of 
1977.) The question, thus, arises as to 
whether “benefits under the food stamp ~ 
program” includes the privilege or __ 
advantage of accepting food stamps as 
payment. If so interpreted, retailers 
charged with filing false claims might be 
able to limit their liability under § 1.303 
to those instances where they are 
charged with making false statements in 
their applications for authorization, 
rather than with submitting unlawfully 
obtained coupons for redemption, which 
is the most common form of retailer 
fraud. 

Thus, USDA is amending the 
proposed rule, in § 1.303(c)(2){i), to make 
clear that the term “benefits,” when 
used in connection with the food stamp 
program, refers solely to “food 
assistance” for the personal use of the 
individual who receives the benefits or 
for a member of the individual’s family 
or household. 


List of Subjects in 7 CFR Part 1 
Claims, Civil fraud. 


Accordingly, in title 7, Code of Federal 
Regulations, a new subpart K is added 
to subtitle A, part 1, to read as follows: 


Subpart K—Procedures Related to 

Administrative Hearings Under the Program 

Fraud Civil Remedies Act of 1986 

Sec. 

1.301 Basis, purpose and scope. 

1.302 Definitions. : 

1.303 Basis for civil penalties and 
assessments. 

1.304 Investigation. 

1.305 Review by the reviewing official. ° 

1.306 Prerequisites for issuing a complaint. 

1.307 Complaint. 

1.308 Service of complaint and notice of 
hearing. 

1.309 Answer and request for hearing. 

1.310 Default upon failure to file an answer. 

1.311 Referral of complaint and answer to 
the ALJ. 

1.312 Procedure where respondent does not 
request a hearing. 

1.313. Procedure where respondent requests 
a hearing; notice of hearing. . 

1.314 Parties to the hearing. 

1.315 Separation of functions. 

1.316 Ex parte contacts. 

1.317' Disqualification of reviewing official 
or ALJ. 

1.318 Rights of parties. 

1.319 Authority of the ALJ. 

1.320 Prehearing conferences. 

1.321 Disclosure of documents. 

1.322 Discovery. 

1.323. Subpoenas for attendance at hearing: 

1.324 Fees. 

1.325 _ Form, filing and service of papers. 

Computation of time. 


1.326 
1.327. Motions. 
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Sanctions. 
The he 
Location 
Witnesses. 
Evidence. 
The record. 
Post-hearing briefs. 
the amount of penalties 
and assessments. 

1.336 Initial decision of the ALJ. 

1.337 Reconsideration of initial decision. 

1.338 Appeal to the Judicial Officer. 

ma Stays ordered by the Department of 

justice. 


1.340 Stay pending appeal. 
1.341 


Judicial review. 
1.342 Collection of civil penalties and 
assessments. 
1.343 Right to administrative offset. 
1.344 a to Treasury of the United 


1.345 a 
1.346 Limitation. 


Subpart K—Procedures to 

Administrative Under the Program 

Fraud Clvil Remedies Act of 1986 
Authority: 31 U.S.C. 3801-3812. 


§ 1.301 Basis, purpose and scope. 

(a) Basis. This subpart implements the 
Program Fraud Civil Remedies Act of 
1986, Public Law No. 99-509, Sections 
6101-6104, 100 Stat. 1874 (1986). This 
statute added 31 U.S.C. 3801-3812. 
Section 3809 of Title 31, United States 


and burden of proof. 
hearing. 


(b) Purpose. 

(1) Establishes administrative 
procedures for imposing civil penalties 
and assessments against persons who 
make, submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or written 
soo dea to authorities or to their 


*0) coun the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and 
assessments. 

(c) Scope. The procedures for 
imposing civil penalties and 
assessments established by this subpart 
are intended to enhance existing 
administrative enforcement efforts 
against fraud and to provide an 
additional remedy against false, 
fictitious, and fraudulent claims and 
statements in the programs administered 
by this Department. 


§ 1.302 Definitions. 
(a) Agency means a constituent 


an agency is designated by the 
head of that agency to receive the 
reports of the investigating official, 


the 
Pr GR cee cer Am maceaceniE 


tad ta eieaen oni Uaettaatanibe tele 
Judge in USDA appointed pursuant to 5 
U.S.C. 3105 or detailed to the USDA 


(e) Benefits means, except as 
otherwise defined in this eybpart, 
anything of value, including but not 
limited to any advantage, preference, 
privilege, license, permit, favorable 

ecision, ruling, status, or loan 
guarantee. 
(f) Claim means any request, demand, 
submission— 


or 

(1) Made to USDA for property, 
services, or money money 
Sema grants, loans, insurance, or 


(2) Mote to a recipient of 
services, or money from USDA er to a 
party to a contract with USDA— 

(i) For property or services if the 
United States— 

on Provided such property or services; 


b) Provided ma com of the funds 
for the purchase of such property or 
services; or 

(c) Will reimburse such recipient or 
party for the purchase of such property 


or services; or 
(ii) For the payment of money 
(inclu 


(a) Provided any portion of the money 
ed or demanded; or 
) Will reimburse such recipient or 
perty for any portion of the money paid 
on such request or demand; or 
(3) Made to USDA which has the 
ee eae 


or account for property, services, 


money. 

{g) Complaint means the 
notice served by the reviewing official 
on the respondent under § 1.307 of this 


part. 

(h) Days means business days for all 
periods referred to in these regulations 
of 10 days or less and calendar days for 
all periods referred to in these 
regulations in excess of 10 

(i) Family means the 
parents, spouse, siblings, children, and 
grandchildren with respect to an 
individual making a claim or statement 
for benefits. 

(i) Government means the United 
States Government. 

{k) Household means a family or one 
or more individuals occupying a single 


() Individual means @ natural person. 


(m) Investigating official means the 
Inspector General of USDA or an officer 
or employee of the Office of Inspector 
General designated 


than the minimum rate of basic pay for 
grade GS-16 under the General 
Schedul 


e. 

(n) Judicial officer means an official of - 
USDA delegated authority by the 
Secretary, pursuant to the Act of April 4, 
1940 (7 U.S.C. 450c-450g) and 
Reorganization Plan No. 2 of 1953, 67 
Stat. 633, as amended by Public Law No. 
97-325 (7 U.S.C. 2201n.), to perform the 
adjudicating function for the Department 
under § 2.35 of this title, or the Secretary 
if he exercises the authority so 
delegated. 

(0) Knows or has reason to know 
means that a person, with respect to a 
claim or statement— 

(1)(i) Has actual knowledge that the 
claim or statement is false, fictitious, or 
fraudulent; 

(ii) Acts in deliberate ignorance of the 
ae of the claim or statement; 


(ii) Acts in reckless disregard of the 
i ha dl adhe a titaacs age 


(2) No proof of specific intent to 
defraud is required. 

(p) Makes means presents, submits, or 
causes to be made, presented, or 
submitted. As the context requires, 
“making” or “made” shall likewise 
include the corresponding forms of such 
terms. 
ounnne tion, associati 
, Corpora on, or 
private organization, and includes the 
plural of that term. 

(r) Representative means an attorney 
vinta Riana of the 
bar of any State, Territory, 

of the United & States or of the 
District of Columbia or the 
Commonwealth of Puerto Rico. This 
definition is not intended to foreclose 
pro se appearances. An individual may 
appear for himself or herself, and a 
corporation or other entity may appear 
by an owner, officer, or employee of the 
corporation or entity. 

(s) Respondent means any person 
alleged in a complaint issued under 
§ 1.308 of this part to be liable for a civil 
re or assessment under § 1.303 of 


this part. 
one ee noe means an officer 
a) Waetsdicnenencd ta de 
Secretary to make the determination 
required under § 1.805 of this part; 
(2) Who is serving in a position for 
which the rate of basic pay is not less 
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than the minimum rate of basic pay for 
grade GS-16 under the General 
Schedule; and 

(3) Who is— 

(i) Not subject to supervision by, or 
required to report to, the investigating 
official; and 

(ii) Not employed in the organizational 
unit of USDA in which the investigating 
official is employed. 

(u) Secretary means the Secretary of 
Agriculture. 

(v) Statement means any 
representation, certification, affirmation, 
document, record, or accounting or 
bookkeeping entry made— 

(1) With respect to a claim or to 
‘obtain the approval or payment of a 
claim (including relating to eligibility to 
make a claim); or 

(2) With respect to (including relating 
to eligibility for}— 

(i) A contract with, or a bid or 
proposal for a contract.with; or 

- (ii) A grant, loan, or benefit from, 
USDA, or any State; political 
subdivision of a State, or other party, if 
the United States Government provides 
any portion of the money or property 
under such contract or for such grant, 
loan, or benefit, or if the Government 
will reimburse such State, political 
subdivision, or party for any portion of 
the money or property under such 
contract or for such grant, loan, or 
benefit. 

(w) USDA means the U.S. Duptatageiet 
of Agriculture. 


§ 1.303 _ Basis for civil penalties and 
assessments. 


(a) Claims. (1) Except as provided in 
paragraph (c) of this section, any person 
who makes a claim that the person 
knows or has reason to know— 

(i) Is false, fictitious, or fraudulent; 

(ii) Includes or is supported by any 
written statement which asserts a 
material fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 

(B) Is false, fictitious, or fraudulent as 
a result of such omission; and 

(C) Is a statement in which the person 
making such statement has a duty to 
include such material fact; or 

(iv) Is for payment for the provision of 
property or services which the person 
has not provided as claimed, 
shall be subject, in addition to any other 
remedy that may be prescribed by law, 
to a civil penalty of not more than $5,000 
for each such claim. 

(2) Each voucher, invoice, claim form, 
or other individual request or demand 
for property, services, food coupons, or 
money constitutes a separate claim. 


(3) A claim shall be considered made 
to the USDA, recipient, or party when ~- 
such claim is actually made to an agent, 
fiscal intermediary, or other entity, 
including any State or political 
subdivision thereof, acting for or on 
behalf of the USDA, recipient, or party. 

(4) Each claim for property, services, 
food coupons, or money is subject to a 
civil penalty regardless of whether such 
property, services, food coupons, or 
money is actually delivered or paid. 

(5) If the Government has made 
payment (including transferred property 
or provided services) on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section shall 
also be subject to an assessment of not 
more than twice the amount of such 
claim or that portion thereof that is 
determined to be in violation of 
paragraph (a)(1) of this section. Such 
assessment shall be in lieu of damages 
sustained by the Government because of 
such claim. 

(b) Statements. (1) Except as provided 
in paragraph (c) of this section, any 
person who makes a written statement 
that— 

{i} The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that the 
person making the statement had a duty 
to include in such statement; and 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement, shall be 
subject, in addition to any other remedy 
that may be prescribed by law, to a civil 
penalty of not more than $5,000 for each 
such statement. 

(2) Each written representation, 
certification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to the USDA when such statement 
is actually made to an agent, fiscal 
intermediary, or other entity, including 
any State or political subdivision 
thereof, acting for or on behalf of the 
USDA. 

(c) Benefits. (1) In the case of any 
claim or statement made by any 
individual relating to any of the benefits 
listed in paragraph (c)(2) of this section 
received by such individual, such 
individual may be held liable for 
penalties and assessments under this 


. section only if such claim or statement is 


made by such individual in making 
application for such benefits with 
respect to such individual's eligibility to 
receive such benefits. 


(2) For purposes of this paragraph, the - 


term benefits means— 
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(i) Benefits under the food stamp 
program established under the Food 
Stamp Act of 1977 which are intended as 
food assistance for the personal use of ~ 
the individual who receives the benefits 
or for a member of the individual's 
family or household (as defined in 
section 3{h) of the Food Stamp Act of 
1977); 

(ii) Benefits under the National School 
Lunch Act; 

(iii) Benefits under any housing 
assistance program for lower income - 
families or elderly or handicapped 
persons which is administered by the 
Secretary or USDA; 

(iv) Benefits under the special 
supplemental food program for women, 
infants, and children established under 
section 17 of the Child Nutrition Act of 
1966 which are intended for the personal 
use of the individual who receives the 
benefits or for a member of the 
individual's family or household. 

(d) Intent. No proof of specific intent 
to defraud is required to establish 
liability under this section. 

(e) More than one person liable. In 
any case in which it is determined that 
more than one person is liable for 
making a claim or statement under this 
section, each person may be held liable 
for a civil penalty under this section. 

(f) Joint and several liability. In any 
case in which it is determined that more 
than one person is liable for making a 
claim under this section on which the 
government has made payment 
{including transferred property or 
provided services), an assessment may 
be imposed against any such person or 
jointly and severally against any 
combination of such persons. The 
aggregate amount of the assessments 
collected with respect to such claim 
shall not exceed twice the portion of 
such claim determined to be in violation 
of paragraph (a)(1) of this section. 


§ 1.304 Investigation. 


Ta) The investigating official may 
investigate allegations that a person is 
liable under § 1.303 of this part. 

(b) If an investigating official 
concludes that a subpoena pursuant to 
the authority conferred by 31 U.S.C. 
3804(a) is warranted, the investigating 
officer may issue a subpoena, which 
shall notify the person to whom it is 
addressed of the authority under which 
it is issued and shall identify the 
information, documents, reports, 
answers, records, accounts, papers, or 
data sought. 

(c) The investigating official may 
designate a person to act omhis behalf 
to receive the documents or other 
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materials sought by a subpoena issued 
under paragraph (b) of this section. 

(d) The person receiving such 
subpoena shall be required to tender to 
the investigating official or the person 
designated to receive the documents a 
certification that the documents or other 
materials sought have been produced, or 
that such documents or other materials 
are not available and the reasons 
therefore, or that such documents or 
other materials, suitably identified, have 
been withheld based upon the assertion 
of an identified privilege. 

(e) Each agency shall develop criteria 
for determining which allegations that a 
person is liable under § 1.303 of this part 
are to be referred to the investigating 
official. 

(f} If the investigating official 
concludes that an action under the 
Program Fraud Civil Remedies Act may 
be warranted, the investigating official 
shall submit a report containing findings 
and conclusions of such investigation to 
the reviewing official. 

(g) Nothing in this section shall 
preclude or limit an investigating 
official's discretion to refer allegations 
directly to the Department of Justice for 
suit under the False Claims Act or other 
civil relief, nor preclude or limit such 
official's discretion to defer or postpone 
a report or referral to the reviewing 
official in order to avoid interference 
with a criminal investigation or 
prosecution. 

(h) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General. 


§ 1.305 Review by the reviewing official. 

(a) Upon receipt of the report of the 
investigating official, the reviewing 
official may refer the report to the 
appropriate agency fraud claims officer 
(AFCO) for a recommendation with 
respect to the determination required 
under this section. 

(b) The AFCO shall evaluate the 
evidence and make a recommendation 
to the reviewing officer within 45 days 
of receipt of the report of the 
investigating official. 

(c) The reviewing official is not bound 
by the recommendation of the AFCO, 
and may accept or reject it. 

(d) If, based on the report of the 
investigating official under § 1.304(f) of 
this part, the reviewing official 
determines that there is adequate 
evidence to believe that a person is 
liable under § 1.303 of this part, the 
reviewing official shall transmit to the 
Attorney General a written notice.of the 
reviewing official's intention to issue a 
complaint under § 1.307 of this part. 

(e) Such notice shall include— 


(1) A statement of the reviewing 
official's reasons for issuing a complaint; 
(2) A statement of the evidence that 

supports the allegations of liability; © 

(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money or the value of property, services, 
or other benefits requested or demanded 
in violation of § 1.303 of this part; 

(5) A statement of any exculpatory or 
mitigating circumstances that may relate 
to the claims or statements; 

(6) A statement that there is a 
reasonable prospect of collecting the 
amount specified in § 1.307(b}(2) of this 
part and the reasons supporting such 
statement. 


§$ 1.306. Prerequisites for issuing a 
complaint. 


The reviewing official may issue a 
complaint under § 1.307. of this part only 
rt 

(a) The Attorney General or.an 
Assistant Attorney General designated 
by the Attorney General approves the 
issuance of a complaint in a written 
statement as provided in 31 U.S.C. 
3803(b)(1); 

(b) In the case of allegations of 
liability. under § 1.303(a) of this part with 
respect to a claim, the reviewing official 
determines with respect to such claim, 
or a group of related claims submitted at 
the same time, that the amount of money 
or the value of property or services 
demanded or requested in violation of 
§ 1.303(a) of this part does not exceed 
$150,000; and 

(c) For the purposes of this section, a 
group of related claims submitted at the 
same time shall include only those 
claims arising from the same transaction 
(e.g., a single grant, loan, application, or 
contract) that are submitted 
simultaneously as part of a single 
request, demand, or submission, 
regardless of the amount of money or 
the value of property or services 
demanded or requested. 

(d) Nothing in this section shall-be 
construed to limit the reviewing 
official's authority to join in a single 
complaint against a person claims that 
are unrelated or were not submitted 
simultaneously, regardless of the 
amount of money or the value of 
property or services demanded or 
requested. 


§ 1.307 Complaint. 

(a) On or after the date the 
Department of Justice approves the 
issuance of a complaint in accordance 
with 31 U.S.C. 3803(b)(1), the reviewing 
official may serve a complaint on the 


respondent, as provided in § 1.308 of 
this part. 

(b) The complaint shall state— 

(1) The allegations of liability, 
including the statutory basis for liability, 
an identification of the claims or 
statements that are the basis for the 
alleged liability, and the reasons that 
liability allegedly arises from such 
claims or statements; 

(2) The maximum amount of penalties 
and assessments for which the 
respondent may be held liable; 

(3) Instructions for requesting a 
hearing, including a specific advice of 
the respondent's right to request a 
hearing and to be represented by a 
representative; and 

(4) That failure to file an answer 
within 30 days of service of the 
complaint may result in the imposition 
of the penalty and assessment sought in 
the complaint without right to appeal. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
shall serve the respondent with a copy 
of these regulations. 


§$ 1.308 Service of complaint and notice of 
hearing. 


(a) Service of a complaint or notice of 
hearing shall be made by certified or 
registered mail or by delivery in any 
manner authorized by Rule 4(d) of the 
Federal Rules of Civil Procedure. 

(b) Proof of service, stating the name 
and address of the person on whom the 
notice was served, and the manner and 
date of service, shall be made by: 

(1) Affidavit of the individual making 
service; 

(2) An acknowledged United States 
Postal Service return receipt card; or 

(3) Written acknowledgment by the 
respondent or his representative. 


§ 1.309. Answer and request for hearing. 

(a) Within 30 days of the date of 
receipt or refusal to accept service of the 
complaint, the respondent may file an 
answer with the reviewing official. 

(b) In the answer, the respondent— 

(1) Shall admit or deny each of the 
allegations of liability made in the 
complaint; 

(2) Shall state any defense upon 
which the respondent intends to rely; 

(3) Shall state the name, address, and 
telephone number of the person 
authorized to act as the respondent’s 
representative, if any; 

(4) May state any reasons why the 
respondent contends the penalty and 
assessment should be reduced or 
modified; and 

(5) May request a hearing. 





$ 1.310 Default upon failure to file an 
answer. 

(a) If the respondent does not file an 
answer within the time prescribed in 
§ 1.309(a) of this part, the reviewing 
official] may refer the complaint together 
with proof of service to the AL] and 
request that the ALJ issue an order of 
default imposing the penalties and 
assessments sought in the complaint. An 
answer must comply in all material 
respects with § 1.309(b) of this part in 
order to be considered filed within the 
time prescribed in § 1.310(a) of this part. 

(b) Upon the referral of the complaint 
under paragraph (a) of this section, the 
ALJ shall promptly serve on the 
respondent, in the manner prescribed in 
§ 1.308 of this part, a notice that a 
decision will be issued under this 
section. 

(c) If the respondent fails to answer, 
the ALJ shall assume the facts alleged in 
the complaint to be true and, if such 
facts establish liability under § 1.303 of 
this part, the ALJ shall issue a decision 
imposing the penalties and assessments 
sought in the complaint, not to exceed 


the maximum amount allowed under the 


statute. 

(d) A respondent who fails to file a 
timely answer waives any right to a 
review of the penalty and assessment, 
unless he can demonstrate 
extraordinary circumstances justifying 
the failure to file an answer. 


§ 1.311 Referral of complaint and answer 
to the ALJ. 

Upon receipt of an answer, the 
reviewing official shall send to the ALJ 
copies of the complaint, proof of service, 
and the answer. 


§ 1.312 Procedure where respondent does. 
not request a hearing. 

(a) If the respondent files an answer 
with the reviewing official within the 
time period prescribed in § 1.309(a) of 
this part but does not request a hearing, 
the AL], upon receipt of the complaint, 
proof of service, and answer, shall 
notify the respondent that a decision 
will be issued under this section and 
shall afford the parties 30 days in which 
to submit documentary evidence or 
other relevant written information, 
including briefs or other written 
arguments. At the end of that period, the 
ALJ shall issue a decision based upon 
the pleadings and the evidence 
submitted, or if no evidence has been 
submitted, upon the pleadings. The 
burden of proof shall be as set forth in 
§ 1.329 of this part. 

(b) When a decision is to be issued 
under this section, the ALJ shall have 
discretion to permit, allow, limit, or — 
otherwise control discovery to the 


extent set forth under §§ 1.322 thru 1.324 
of this part. 


§ 1.313 Procedure where respondent 
requests a hearing; notice of hearing. 

(a) When the AL] receives the 
complaint, proof of service, and an 
answer requesting a hearing, the ALJ 
shall promptly serve, in accordance with 
§ 1.308 of this part, a notice of hearing 
on all parties. 

(b) Such noiice shail include: 

(1) The tentative time and place, and 
the nature of the hearing; 

(2) The legal authority and jurisdiction 
under which the hearing is to be held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative for the 
USDA and the representative for the 
respondent, if any; and 

(6) Such other matters as the ALJ 
deems appropriate. 


§ 1.314 Parties to the hearing. 


(a) The parties to the hearing shall be 
the respondent and USDA. The 
proceeding shall be brought in the name 
of the Secretary. 

(b) Pursuant to 31 U.S.C. 3730(c)(5), a 
private party plaintiff under the False 
Claims Act may participate in 
proceedings under this subpart to the 
extent authorized by the provisions of 
that Act. 


§ 1.315 Separation of functions. 


(a) Neither the investigating official, 
the reviewing official, nor any employee 
or agent of the USDA who takes part-.in 
investigating, preparing, or presenting a 
particular case may, in such case or in a 
factually related case— 

(1) Conduct the hearing in such case; 

(2) Participate in or advise the ALJ in 
the decision in such case, or participate 
in or advise in the review of the decision 
in such case by the judicial officer, 
except as a witness or representative in 
public proceedings; or 

(3) Make the collection of penalties 
and assessments under § 1.341 of this 
part. 

(b) The AL] shall not be responsible to 
or subject to the supervision or direction 
of the investigating official or the 
reviewing official. 

(c) Except to the extent limited by 
paragraph (a) of this section, the 
representative for USDA may be 


employed in any constituent agency of ; 


USDA, including the offices of either the 
investigating official or the reviewing 
offici 
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§ 1.316 Ex parte contacts. 

Except to the extent required for the 
disposition of ex parte matters as 
authorized by law, the ALJ shall not 
consult or be consulted by any person or 
party (except employees of the AL's 
office) on any matter in issue, unless on 
notice and opportunity for all parties to 
participate. 


§ 1.317 Penaten of reviewing 
official or ALJ 

(a) A suutiteleds official or ALJ ina 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a 
reviewing official or an ALJ. Such 
motion shall be accompanied by an 
affidavit alleging personal bias or other 
reason for disqualification. 

(c) Such motion and affidavit shall be 
filed promptly upon the party's 
discovery of reasons requiring 
disqualification, or such objections shall 
be deemed waived. 

(d) Such affidavit shall state specific 
facts that support the party’s belief that 
personal bias or other reason for 
disqualification exists and the time and 
circumstances of the party's discovery 
of such facts. It shall be accompanied by 
a certificate of the representative of 
record that it is made in. good faith. 

(e) Upon the filing of such a motion 
and affidavit, the ALJ shall proceed no 
further in the case until he or she 
resolves the matter of disqualification in 
accordance with paragraph (f). 

(H)(1) If the AL] determines that a 
reviewing official is disqualified, the AL] 
shall dismiss the complaint without 
prejudice. 

(2) If the AL] disqualifies himself or 
herself, the case shall be reassigned 
promptly to another ALJ. 

(3) If the ALJ denies a motion to 
disqualify, the authority head may 
determine the maiter only as part of his 
or her review of the initial decision upon 
appeal, if any. 


§ 1.318 Rights of parties. 

All parties may: 

(a) Be accompanied, represented, and 
advised by a representative; 

(b) Participate in any prehearing or 
post-hearing conference held by the ALJ; 

(c) Agree to stipulations of fact or law, 
which shall be made part of the record; 

(d) Conduct discovery; 

(e) Make opening and closing 
statements at the hearing; 

(f) Present evidence relevant to the 
issues at the hearing; 

(g) Cross examine witnesses; 

(h) Present oral arguments at the 
hearings; and 
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(i) Submit written briefs, proposed 
findings of fact, and proposed 
conclusions of law after the hearing. 


§ 1.319 Authority of the ALJ. 

(a) The AL] shall conduct a fair and 
impartial hearing, avoid delay, maintain 
order, and assure that a record of the 
proceedings is made. 

(b) The AL} may: 


(1) Set and change the date, time, and 
place of the hearing upon reasonable 
notice to the parties; 

(2) Continue or recess the hearing in 
whole or part for a reasonable period of 


time; 
(3) Hold conferences to identify or 
simplify the issues, or to consider other 


matters that may aid in the expeditious © 


disposition of the proceeding; 


(4) Administer oaths and affirmations;. 


(5) Issue subpoenas requiring the 
attendance of witnesses and the 
production of documents at depositions 
or at hearings; 

(6) Rule on motions and other 
procedural matters; 

(7) Regulate the scope and timing of 
discovery; 

(8) Regulate the course of the'‘hearing 
and the conduct of attorneys and 
parties; 

(9) Examine witnesses; 

(10) Receive, rule on, exclude, or limit 
evidence; 

(11) Upon motion of a party take 
official notice of facts; 

(12) Upon motion of a party, decide 
cases, in whole or in part, by summary 
judgment where there is no disputed 
issue of material fact; 

(13) Conduct any conference, 
argument, or hearing on motions in 
person or by telephone; and 

(14) Exercise such other authority as 
is necessary to carry out:the 
responsibilities of the ALJ under this 
subpart. 

(c) The ALJ does not have the 
authority to decide upon the validity of 
Federal statutes, regulations, or legal 
opinions. 


§ 1.320 Prehearing conferences. 

(a) The ALJ may schedule a 
prehearing conference at a reasonable 
time in advance of the hearing and may 
schedule additional prehearing 
conferences as appropriate. 

(b) The AL] may conduct any . 
prehearing conference in person or by 
telephone. 

(c) The ALJ may use prehearing 
conferences to discuss the following 
matters: 

(1) Simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings, including 
the need for a more definite statement; 


(3) Stipulations, admissions of fact or 
as to the contents and authenticity of 
documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at an oral hearing and to 
submit only-documentary evidence 
(subject to the objection of other parties) 
and written argument. 

(6) Limitation of the number of 
witnesses; 


(7) Scheduling dates for the exchange — 


of witness lists and of proposed 
exhibits; 

(8) Discovery; 

© The time and place for the hearing; 
an 

(10) Such other matters as may tend to 
expedite the fair and just disposition of 
the proceedings. 

(d) The ALJ shall issue an order 
containing all matters agreed upon by 
the parties or ordered by the ALJ at a 
prehearing conference. 


§ 1.321 Disclosure of documents. 

(a) Upon written request to the 
reviewing official, the respondent may 
review any relevant and material 
documents, transcripts, records, and 
other materials that relate to the 
allegations set out in the complaint and 
upon which the findings and conclusions 
of the investigating official under 
§ 1.304(f) of this part are based unless 
such documents are privileged under 
Federal law. Upon payment of fees for 
duplication, the defendant may obtain 
copies of such documents. 

(b) Upon written request to the 
reviewing official, the respondent also 
may obtain a copy of all exculpatory 
information in the possession of the 
reviewing official or investigating 
official relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would 
otherwise be privileged, only that 
portion containing exculpatory 
information must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 1.305 of this part is not 
discoverable under any circumstances. 

(d) The respondent may file a motion 
to compel disclosure of the documents 
subject to the provisions of this section. 
Such a motion may be filed with the ALJ 
following the filing of the answer 
pursuant to § 1.309 of this part. 


§ 1.322 Discovery. 

(a) The following types of discovery 
are authorized: 

(1) Requests for production, inspection 
and photocopying of documents; 


(2) Requests for admission of the 
authenticity of any relevant document or 
the truth of any relevant fact; 

(3) Written interrogatories; and 

(4) Depositions. 

(b) The ALJ shall set the schedule for 
discovery. 

(c) Requests for production of 
documents and requests for admission. 

(1) A party may serve requests for 
production of documents or requests for 
admission on another party. 

(2) If a party served with such 
requests fails to respond timely, the 
requesting party may file a motion to 
compel production or deem admissions, 
as appropriate. 

(3) A party served with such a request 
may file a motion for a protective order 
before the date on which a response to 
the discovery request is due, stating 
reasons why discovery should be 
limited or should not be required. 

(4) Within 15 days of service of a 
motion to compel or to deem matter 
admitted or a motion for a protective 
order, the opposing party may file a 
response. 

(5) The AL] may grant a motion to 
compel production or deem matter 
admitted or may deny a motion for a 
protective order only if he finds that— 

(i) The discovery sought is necessary 
for the expeditious, fair, and reasonable 
consideration of the issues; 

(ii) It is not unduly costly or 
burdensome; 

(iii) It will not unduly delay the 
proceeding; and 

(iv) The information sought is not 
privileged. 

(d) Depositions and written 
interrogatories. Depositions and written 
interrogatories are permitted only on the 
order of the ALJ. 

(1) A party seeking to use depositions 
or written interrogatories may file a 
motion with the ALJ. 

(2) A party and/or the potential 
deponent may file an opposition to the 
motion or a motion for a protective 
order within 10 days of service of the 
motion. 

(3) The AL] may grant a motion 
allowing the taking of a deposition or 
the use of interrogatories or may deny a 
motion for a protective order only if he 
finds that the moving party has satisfied 
the standards set forth in paragraph 
(c)(5) of this section and has shown that 
the information sought cannot be 
obtained by any other means. 

(4) If the AL] grants a motion 
permitting a deposition, he shall issue a 
subpoena, which may also require the 
witness to produce documents. The 

party seeking to depose shall serve the 
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subpoena in the manner prescribed in 
§ 1.308 of this part. 

(5) The party seeking to depose shall 
provide for the taking of a verbatim 
transcript of the deposition, which it 
shall make available to all other parties 
for inspection and copying. 

(e) Costs. The costs of discovery shall 
be borne by the party seeking discovery. 

(f) In issuing a protective order, the 
AL] may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, 
oppression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 

(2) That the discovery may be had 
only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be 
inquired into, or that the scope of 
discovery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons 
designated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed; 

(7) That a deposition after being 
= be opened only by order of the 
(8) That a trade secret or other 
confidential research, development, 
commercial information or facts 
pertaining to any criminal investigation, 
proceeding, or other administrative 
investigation not be disclosed or be 
disclosed only in a designated way; or 

(9) That the parties simultaneously file 
specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the AL]. 

(g) Exchange of witness lists, 
statements, and exhibits. Witness lists, 
copies of prior statements of proposed 
witnesses, and copies of proposed 
hearing exhibits, including copies of any 
written statements or depositions that a 
party intends to offer in lieu of live 
testimony in accordance with § 1.331{b) 
of this part, shall be exchanged at least 
15 days in advance of the hearing, or at 
such other time as may be set by the 
AL]. A witness whose name does not 
appear on the witness list shall not be 
permitted to testify and no exhibit not 
provided to the opposing party as 
provided above shall be admitted into 
evidence at the hearing absent a 
showing of good cause. 


§ 1.323 Subpoenas for attendance at 
hearing. 


(a) A party wishing to procure the 
appearance and testimony at the 


hearing of any individual may request 
that the ALJ issue a subpoena. 

(b) A subpoena requiring the 
attendance and testimony of an 
individual may also require the 
individual to produce documents at such 
hearing 


(c) A party who desires the issuance 
of a subpoena shall file with the ALJ a 
written request not less than 15 days 
before the date fixed for the hearing 
unless otherwise allowed by the ALJ for 
good cause shown. Such request shall 
specify any documents to be produced 
and shall designate the witnesses whose 
attendance is sought to be required and 
describe their addresses and locations 
with sufficient particularity to permit © 
such witnesses to be found. The 
subpoena shall specify the time and 
place at which the witness is to appear 
and any documents the witness is to 
produce. Such a request may be made 
ex parte. - 

(d) When the AL] issues a subpoena 
under this section, the party who 
requested such subpoena shall serve all 
other parties with notice of the names 
and addresses of the individuals . 
subpoenaed and specify any documents 
required to be produced. 

(e) A subpoena shall be served by 
delivery, or by registered mail or by 
certified mail in the manner prescribed 
in § 1.308 of this part. A subpoena upon 
a party or upon an individual under the 
control of a party may be served by first 
class mail. 

(f) A party or the individual to whom 
the subpoena is directed may file a 
motion to quash the subpoena within 
five days of service or on or before the 
time specified in the subpoena for 
compliance if it is less than five days 
after service. 


§ 1.324 Fees. 


The party requesting a subpoena shall 
pay the cost of the fees and mileage of 
any witness subpoenaed in the amounts 
that would be payable to a witness in a 
proceeding in United States District 
Court. A check for witness fees and 
mileage shall accompany the subpoena 
when served, except that when a 
subpoena is issued on behalf of USDA, a 
check for witness fees and mileage need 
not accompany the subpoena. 


§ 1.325 Form, filing and service of papers. 
(a) Form. (1) The original and two 
copies of all papers in a proceeding 
conducted under this subpart shall be 
filed with the AL] assigned to the case. 
(2) Every pleading and paper filed in 
the proceeding shall contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and a 


designation of the paper (e.g., motion to 
quash subpoena). 

(3) Every pleading and paper shall be 
signed by and shall contain the address 
and telephone number of the 
representative for the party or the 
ey on whose behalf the paper wae 

ed. 

(4) Papers are considered filed when 
they are mailed. Date of mailing may be 
established by a certificate from the 
party or his representative or by proof 
that the document was sent by certified 
or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of filing, 
serve a copy of such document on every 
other party. Service upon any party of 
any document other than the complaint 
or notice of hearing shall be made by 
delivering or mailing a copy to the 
party’s last known address. When a 
party is represented by a representative, 
service shall be made upon such 
representative in lieu of the actual party. 

(c) Proof of service. A certificate of 
the person serving the document by 
personal delivery or by mail, setting 
forth the manner of service, shali be 
proof of service. 


§ 1.326 Computation of time. 

(a) In‘ computing any period of time 
under this part or in an order issued 
thereunder, the time begins with the day 
following the act, event, or default, and 
includes the last day of the period, 
unless it is a Saturday, Sunday, or legal 
holiday observed by the Federal 
Government, in which event it includes 
the next business day. 

(b) When the period of time allowed is 
ten or fewer calendar days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal Government 
shall be excluded from the computation. 

(c) When a document has been served 
by mail, an additional five days will be 
added to the time permitted for any 
response. 


§ 1.327 Motions. 


(a) Motions shall state the relief 
sought, the authority relied upon, and 
the facts alleged, and shall be filed with 
the ALJ and served on all other parties. 

(b) Except for motions made during a 
prehearing conference or at the hearing, 
all motions shall be in writing. The ALJ 
may require that oral motions be 
reduced to writing. 

(c) The ALJ may require written 
motions to be accompanied by 
supporting memorandums. 

(d) Within 15 days after a written 
motion is served, or such other time as 
may be fixed by the ALJ, any party may 
file a response to such motion. 
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(e) The ALJ may not grant a written 
motion prior to expiration of the time for 
filing responses thereto, except upon 
consent of the parties or following a 
hearing, but may overrule or deny such 
motion without awaiting a response. 

(f} The ALJ shall make every 
reasonable effort to dispose of all 
outstanding motions prior to the © 
beginning of the hearing. 


§ 1.328 Sanctions. 
(a) The ALJ may sanction a person, 
— any party or representative 
or: 


(1) Failing to comply with a lawful 
order, subpoena, or procedure; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct that 
interferes with the speedy, orderly, or 
fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to those listed in paragraphs 
(c), (d), and {e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) When a party fails to comply with 
a subpoena or an order, including an 
order for taking a deposition, the 
production of evidence within the 
party's control, or a request for 
admission, the AL] may: 

(1) Draw an inference in favor of the 
requesting party with regard to the 
information sought; 

(2) In the case of requests for 
admission, deem admitted each item as 
to which an admission is requested; 

(3) Prohibit the party failing to comply 
with such order from introducing 
evidence concerning, or otherwise 
relying upon testimony relating to the 
information sought; 

(4) Strike any part of the pleadings or 
other submissions of the party failing to 
comply with such request; or 

(5) Request that the Attorney General 
petition an appropriate district court for 
an order to enforce a subpoena. 

(d) If a party fails to prosecute or 
defend an action under this subpart 
commenced by service of a complaint, 
the ALJ may dismiss the action or enter 
an initial decision imposing penalties 
and assessments. 

(e) The ALJ may refuse to consider 
any motion or other action which is not 
filed in a timely fashion. _ 


§ 1.329 The hearing and burden of proof. 
(a) The ALJ shall conduct a hearing on 
the record in order to determine whether 
the respondent is liable for a civil 
penalty or assessment under § 1.303 of 
this part, and if so, the appropriate 
amount of any such civil penalty or 


assessment considering any aggravating 
or mitigating factors. 


(b) The USDA shall prove 
respondent's liability and any 
aggravating factors by a preponderance 
of the evidence. 

(c) The respondent shall prove any 
affirmative defenses and any mitigating 
factors by a preponderance of the 
evidence. 

(d) The hearing shall be open to the 
public unless otherwise ordered by the 
AL] for good cause shown. 


§ 1.330 Location of hearing. 

(a) The hearing may be held— 

(1) In any judicial district of the 
United States in which the respondent 
resides or transacts business; 

{2) In any judicial district of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the respondent and the 
AL]. 

(b) Each party shall have the 
opportunity to present argument with 
respect to the location of the hearing. 

(c) The ALJ shall issue an order to the 
parties designating the time and the 
place of the hearing. 

§ 1.331 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by 
witnesses under oath or affirmation. 

(b) At the discretion of the ALJ, 
testimony may be admitted in the form 
of a written statement or deposition. 
Any such written statement must be 
provided to all other parties along with 
the last known address of such witness, 
in a manner which allows sufficient time 
for other parties to subpoena such 
witness for cross-examination at the 
hearing. Prior written statements of 
witnesses proposed to testify at the 
hearing and deposition transcripts shall 
be exchanged as provided in § 1.322(g) 
of this part. 

(c) The ALJ shall permit the parties to 
conduct such cross-examination as may 
be required for a full and true disclosure 
of the facts. 

(d) A witness may be cross-examined 
on any matter relevant to the proceeding 
without regard to the scope of his or her 
direct examination. 

(e) Upon motion of any party, the ALJ 
shall order witnesses excluded so that 
they cannot hear the testimony of other 
witnesses. This rule does not authorize 
exclusion of— 

(1) A party who is an individual; 

(2) In the case of a party that is not an 
individual, an officer or employee of the 
party designated by the representative; 
or 


(3) An individual whose presence is 
shown by a party to be essential to the 


presentation of its case, including an 
individual employed by the USDA 
engaged in assisting the representative 
for USDA. 


§ 1.332 Evidence. 


(a) The ALJ shall determine the 
admissibility of evidence. 

(b) Except as provided herein, the 
Federal Rules of Evidence are not 
applicable to the hearing, except that 
the ALJ may in his discretion apply the 
Federal Rules of Evidence in order to 
assure production of credible evidence. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of 
cumulative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of 
compromise or settlement shall be 
inadmissible to the extent provided in 
Rule 408 of the Federal Rules of 
Evidence. 

(g) The ALJ shall permit the parties to 
introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record shall be 
open to examination by all parties 
unless otherwise ordered by the ALJ 
pursuant to § 1.322 of this part. 


§ 1.333 The record. 


{a) The hearing will be recorded and 
transcribed. Transcripts may be 
obtained from the reporter by anyone at 
a cost not to exceed the actual cost of 
duplication. 

(b) The transcript of testimony, 
exhibits and other evidence admitted at 
the hearing, and all papers and requests 
filed in the proceeding constitute the 
record for the decision by the ALJ and 
the judicial officer. 

(c) The record may be inspected and 
copied {upon payment of a reasonable 
fee) by anyone unless otherwise ordered 
by the ALJ. 


$ 1.334 Post-hearing briefs. 

The AL] may require the parties to file 
post-hearing briefs. In any event, any 
party may file a post-hearing brief. The 
ALJ shall fix the time for filing such 
briefs, not to exceed 60 days from the 
date the parties receive the transcript of 
the hearing or, if applicable, the 
stipulated record. Such briefs may be 
accompanied by proposed findings of 
fact and conclusions of law. The ALJ 





may permit the parties to file reply 
. briefs. ‘ 


(a) In determining an appropriate 
amount of civil penalties and 
assessments, the ALJ and the judicial 
officer, upon appeal, should evaluate 
any circumstances that mitigate or 
aggravate the violation and should 
articulate in their opinions the reasons 
that support the penalties and  ~ 
assessments they impose. Because of the 
intangible costs of fraud, the expense of 
investigating such conduct, and the need 
to deter others who might be similarly 
tempted, ordinarily double damages and 
a significant civil penalty should 
imposed. 

(b) Although not exhaustive, the 
following factors are among those that 
may influence the AL] and the judicial 
officer in determining the amount of 
penalties and assessments to impose 
with respect to the misconduct {i.e., the 
false, fictitious, or fraudulent claims or 
statements) charged in the complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; : 

(2) The-time period over which such 
claims or statements were made; 

(3) The degree of the respondent's 
culpability. with respect to the 
misconduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government's 
actual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation; 

(6) The relationship of the amount 
imposed as civil penalties to the amount 
of the Government's loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public 
confidence in the management of 
Government programs and operations, 
including particularly the impact on the 
intended beneficiaries of such programs; 

(8) Whether the respondent has 
engaged in a pattern of the same or 
similar misconduct: 

(9) Whether the respondent attempted 
to conceal the misconduct; 

(10) The degree to which the 
respondent has involved others in the 
misconduct or in concealing it; 

(11) Where the misconduct of 
employees or agents is imputed to the 
respondent, the extent to which the 
respondent's practices fostered or 
attempted to preclude such misconduct; 

(12) Whether the respondent 
cooperated in or obstructed an 
investigation of the misconduct; - 


(13) Whether the respondent assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program « or 
transaction, and the degree of the 
respondent's sophistication with respect 
to it, including the extent of the 
respondent's prior participation in the 
program or in similar transactions; 

(15) Whether the respondent has been 
found, in any criminal, civil, or 
administrative proceeding to have 
engaged in similar misconduct or to 
have dealt dishonestly with the 
government of the United States or of a 
State, directly or indirectly; and 


(16) The need to deter the respondent 


and others from any engaging in the 
same or similar misconduct. 

(c) Nothing in this section shall be 
construed to limit the ALJ or the judicial 
officer from considering any other 
factors that in any given case may 
mitigate or aggravate the acts for which 
penalties and assessments are imposed. 


§ 1.336 Initial decision of the ALJ. 


(a) The ALJ shall issue an initial 
decision, which shall contain findings of 
fact, conclusions of law, and the amount 
of any penalties and assessments 
imposed. 

(b) The findings of fact shall include a 
finding on each of the following issues 
for every claim or statement with 
respect to which a penalty or 
assessment was proposed: 

(1) Whether any claim or statement 
identified in the complaint violates 
§ 1.303 of this part; 

(2) If the respondent is liable for 
penalties or assessments, the 
appropriate amount of any such 
penalties or assessments considering 
any mitigating or aggravating factors 
described in § 1.335 of this part. 

(c) The AL] shall serve the initial 
decision on all parties within 90 days 
after the time for submission of post- 
hearing briefs and reply briefs (if 
permitted) has expired. The AL] shall 
include with the initial decision a 
statement describing the right of any 
respondent determined to be liable for a 
civil penalty or assessment to file notice 
of appeai with the judicial officer. The 
AL] may extend the time period for 
serving the initial decision on the 
parties. 

(d) Unless the initial decision of the 
AL] is timely appealed to the judicial 
officer, or a motion for reconsideration 
of the initial decision is timely filed, the 
initial decision shall constitute the final 
decision of the Secretary and shall be 
final and binding on the parties 30 days 


_ after it is issued by the ALJ. 
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§ 1.337 Reconsideration of initial decision. 


(a) Except'as provided in paragraph _ 
(d) of this section, any party may file a 
motion for reconsideration of the initial 
decision within 20 days of receipt of the 
initial decision. If service was made by 
mail, receipt will be presumed to be five 
days from the date of —- in the 
absence of contrary proof. 

(b} Every such motion must set forth 
the matters claimed to have been 
erroneously decided and the nature of 
the alleged errors. Such motion shall be 
accompanied by a supporting brief. 

(c) Responses to such motions shall be 
allowed only upon request of the ALJ. 

(d) No party may file a motion for 
reconsideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 

(e) The AL] may dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(f) If the ALJ denies a motion for 
reconsideration, the initial decision shall 
constitute the final decision of the 
euthority head and shall be final and 
binding on the parties 30 days after the 
AL] denies the motion, unless the initial 
decision is timely appealed to the 
judicial officer in accordance with 
§ 1.338 of this part. 

(g) If the AL] issues a revised initial 
decision, that decision shall constitute 
the final decision of the authority head 
and shall be final and binding on the 
parties 30 days after it is issued, unless 
it is timely appealed to the judicial 
officer in accordance with § 1.338 of this — 
part. 


§ 1.338 Appeal to the judicial officer. 

(a) Any respondent who has filed a 
timely answer and who is determined in 
an initial decision to be liable for a civil 
penalty or assessment may appeal such 
decision to the Secretary by filing a 
notice of appeal with the judicial officer 
in accordance with this section. The 
judicial officer of USDA shall consider 
all appeals to the Secretary under this 
subpart and render a decision on behalf 
of the Secretary. 

(b)(1) A notice of appeal may be filed 
at any time within 30 days after the ALJ 
issues an initial decision. However, if 
another party files a motion for 
reconsideration under § 1.337 of this 
part, consideration of the appeal shall 
be stayed automatically pending 
resolution of the motion for 
reconsideration. 

(2).1f a motion for reconsideration is 
timely filed, a notice of appeal may be 
filed within 30 days after the ALJ denies 
the motion or issues a revised initial 
decision, whichever applies. 
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(c) The judicial officer may extend the 
initial 30-day period during which a 
notice of appeal may be filed for an 
additional 30 days if the respondent files 
a request for an extension within the 
initial 30-day period and shows good 
cause. 

(d) If the respondent timely files a 
notice of appeal with the judicial officer 
and the time for filing motions for 
reconsideration under § 1.337 of this 
part has expired, the ALJ will forward 
the record of the proceeding to the 
judicial officer. 

(e) A notice of appeal shail be 
accompanied by a written brief 
specifying exceptions to the initial 
decision and reasons supporting the 
exceptions. 

(f) The representative for USDA may 
file a brief in opposition to exceptions 
within 30 days of receiving the brief 
proposing exceptions. 

(g) There is no right to appear 
personally before the judicial officer. 

(h) There is no right to interlocutory 
appeal of rulings by the ALJ. 

(i) The judicial officer, in reviewing 
the decision, shall not consider any 
objection that was not raised before the 
ALJ unless a demonstration is made that 
extraordinary circumstances caused the 
failure to raise the objection. ~ 

(j) lf any party demonstrates to the 
satisfaction of the judicial officer that 
additional evidence not presented to the 
AL] is material and that there were 
reasonable grounds for the failure to 
present such evidence to the ALJ, the 
judicial officer shall remand the matter 
to the ALJ for consideration of such 
additional evidence. 

(k) The judicial officer may affirm, 
reduce, reverse, compromise, remand or 
settle any penalty or assessment 
determined by the ALJ. ; 

(I) The judicial officer shall promptly 
serve each party to the appeal with a 
copy of the decision of the judicial 
officer and a statement describing the 
respondent's right to seek judicial 
review. 

(m) Unless a petition for review is 
filed as provided in 31 U.S.C. 3805 after 
a respondent has exhausted all 
administrative remedies under this part 
and within 60 days after the date on 
which the judicial officer serves the 
respondent with a copy of the judicial 
officer’s decision, a determination that a 
respondent is liable under § 1.303 of this 
part is final and is. not subject to judicial 
review. 


§ 1.339 Stays ordered by the Department 
of Justice. 
(a) If at any time the Attorney General 


or an Assistant Attorney General 
designated by the Attorney General 


transmits to the Secretary a written 
finding that continuation of the 
administrative process described in this 
subpart with respect to a claim or 
statement may adversely affect any 
pending or potential criminal or civil 
action related to such claim or 
statement, the judicial officer shall stay 
the process immediately. 

(b) If the judicial officer stays the 
administrative process in accordance 
with paragraph (a) of this section, the 
judicial officer may order the process 
resumed only upon receipt of the written 
authorization of the Attorney General. 


§ 1.340 Stay pending appeal. 

(a) A decision is stayed automatically 
pending disposition of a motion for 
reconsideration or of an appeal to the 
judicial officer. 

(b) The respondent may file with the 
AL] a request for stay of the effective 
date of a decision of the judicial officer 
pending judicial review. Such request 
shall state the grounds upon which 
respondent relies in requesting the stay, 
together with a copy of the notite(s) of 
appeal filed by respondent seeking 
review of a decision of the judicial 
officer. The filing of such a request shall 
automatically stay the effective date of 
the decision of the judicial officer until 
the ALJ rules upon the request. 

(c) The representative for the USDA 
may file an opposition to respondent's 
request for a stay within 10 days of 
receipt of the request. If the 
representative for the USDA fails to file 
such an opposition within the allotted 
time, or indicates that the USDA has no 
objection to the request, the ALJ may 
grant the stay without requiring 
respondent to give a bond or other 
security. 

(d) The ALJ may grant a contested 
request where justice so requires and to 
the extent necessary to prevent 
irreparable harm but only upon the 
respondent's giving of a bond or other 
adequate security. The ALJ shall rule 
promptly on a contested request for 
stay. 

(e) A decision of the ALJ denying 
respondent's request for a stay shall 
constitute final agency action. 


§ 1.341 Judicial review. 


Section 3805 of Title 31, United States 
Code, authorizes judicial review by an 
appropriate United States District Court 


' of a final decision of the judicial officer 


imposing penalties or assessments 
under this part and specifies the 
procedures for such review. — 


§ 1.342 Collection of civil penalties and 
assessments. 


Sections 3806 and 3808{b) of title 31, 
United States Code, authorize actions 
for collection of civil penalties and 
assessments imposed under this subpart 
and specify the procedures for such 
actions. 


§ 1.343 Right to administrative offset. 

The amount of any penalty or 
assessment which has become final, or 
for which a judgment has been entered 
under § 1.341 or § 1.342 of this part, or 
any amount agreed upon in a settlement 
under § 1.345 of this part, may be 
collected by administrative offset under 
31 U.S.C. 3716, except that an 
administrative offset may not be made 
under this subsection against a refund of 
an overpayment of Federal taxes then or 
later owing by the United States to the 
respondent. 


§ 1.344 Deposit to Treasury of the United 
States. 

All amounts collected pursuant to this 
subpart shall be deposited as 
miscellaneous receipts in the Treasury 
of the United States. 


§ 1.345 Settlement. 

(a) A respondent may make offers of 
compromise of settlement at any time. 

(b) The reviewing official has the 
exclusive authority to compromise or 
settle a case under this subpart at any 
time after the date on which the 
reviewing official is permitted to issue a 
complaint and before the date on which 
the AL] issues a decision. 

{c) The judicial officer has exclusive 
authority to compromise or settle a case 
under this subpart at any time after the 
date on which the AL] issues a decision, 
except during the pendency of any 
appeal under § 1.341 of this part or 
during the pendency of any action to 
collect penalties and assessments under 
§ 1.342 of this part. 

(d) The Attorney General has 
exclusive authority to compromise or 
settle a case under this subpart during 
the pendency of any appeal under 
§ 1.341 of this part, or any action to 
recover penalties and assessments 
under § 1.342 of this part. 

(e) The investigating official may 
recommend settlement terms to the 
reviewing official, the judicial officer, or 
the Attorney General, as appropriate. 
The reviewing official may recommend 
settlement terms to the judicial officer, 
or the Attorney General, as appropriate. 

(f} Any settlement must be in writing. 


§ 1.346 Limitation. 


The complaint referred to in § 1.307 of 
this part with respect to a claim or 





statement must be served in the manner 
specified in § 1.308 of this part within 6 
years after the date on which such claim 
or statement is made. 

Done this 28th day February, 1991, at 
Washington, D.C. 
Richard T. Crowder, 
Acting Secretary of Agriculture 
[FR Doe. 91-5340 Filed 3-86-91; 8:45 am] 
BILLING CODE 9410-90-48 ; 


Commodity Credit Corporation 
7 CFR Part 1434 


Honey Price Support Program 


AGENCY: Commodity Credit Corporation. 
action: Interim rule. 


SUMMARY: This interim rule amends the 


regulations at 7 CFR part 1434 with 
respect to the Honey Price Support 
Program which is conducted by the 
Commodity Credit Corporation (CCC) in 
accordance with section 207 of the 
Agricultural Act of 1949 (7 U.S.C. 1446 et 
seq.), as amended (the 1949 Act). This 
rule is necessary in order to implement 
changes made by section 1001 by the 
Food, Agriculture, Conservation and 
Trade Act of 1990 (the 1990 Act) and 
section 1105 of the Omnibus Budget 
Reconciliation Act of 1990 (the 1990 
Budget Act). Generally, the amendments 
made by this rule specify the manner in 
which honey producers may utilize the 
Honey Price Support Program, and the 
terms and conditions of the Honey Price 
Support Program. 

DATES: Effective date: This interim rule 
shall become effective on March 7, 1991. 
Comments must be received on or 
before April 8, 1991, in order to be 
assured of consideration. 


ADDRESSES: Submit comments to 
Director, Cotton, Grain, and Rice Price 
Support Division, Agricultural 
Stabilization and Conservation Service, 
United States Department of 
Agriculture, P.O. Box 2415, Washington, 
DC. Telephone (202) 447-7641. 


FOR FURTHER INFORMATION CONTACT: 
Margaret Wright, Program Specialist, 
Cotton, Grain, and Rice Price Support 
Division (CGRD), Agricultural 
Stabilization and Conservation Service 
(ASCS), United States Department of 
Agriculture (USDA), P.O. Box 2415, 
Washington, DC. Telephone (202) 447- 
8481. 


SUPPLEMENTARY INFORMATION: This 
amendment has been reviewed under 
USDA procedures established in 
accordance with Executive Order 12291 
and Secretary's Memorandum No. 1512- 


1 and it has been determined that these 
program provisions will result in an 
annual effect on the economy of less 
than $100 million. 

The title and number of the federal 
assistance program, as found in the 
catalogue of Federal Domestic 
Assistance, to which this notice applies 
is Commodity Loans and Purchases— 
10.051. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable because the CCC is not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of these determinations. 

It has been determined by 
environmental evaluations for the 
Honey Price Support Program that the 
program will have no significant impact 
on the quality of the human 
environment. 

This program is not subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. See the notice related.to 7 CFR 
part 3015, subpart V, and 48 FR 29115 
(June 24, 1983). 

Public reporting burden for the 
information collections contained in this 
regulation with respect to the Honey 
Price Support program is estimated to 
average 15 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
The information collection has 
previously been cleared by OMB, and 
assigned number 0560-0087. 

Since producers are currently 
extracting honey and taking actions in 
order to pledge such honey as collateral 
for CCC price support loans, it has been 
determined that this interim rule is 
effective upon publication in the Federal 
Register. Comments are requested, 
however, and will be taken into 
rT in developing the final 

e. 


Background 

The 1949 Act sets forth the statutory 
authority for CCC price support 
programs. This interim rule amends 
other rules found at 7 CFR 1434 to 
provide rules for administering CCC 
price support programs. 

This rule amends § 1434.1 to provide 
that purchase agreements will not be 
offered for 1991 and subsequent crops of 
extracted honey. 

The definition of an eligible honey 
producer has been revised and § 1434.3 
has been amended accordingly. 


Federal Register / Vol. 56, No. 45// Thursday; March. 7, 1991./. Rules and Regulations 


This rule amends § 1434.4(b) to 
provide that a producer shall be 
considered to have divested beneficial 
interést in the honey if the purchaser or 
intended purchaser pays the producer 
any advance payment amount which 
CCC determines has provided the 
purchaser or intended purchaser a 
beneficial interest in the commodity 
except when such payment is made in 
accordance with part 1425 of this title 
for approved cooperative marketing 
associations. § 1434.4(d) has been 
amended to provide that producers who 
either redeem loan collateral with cash 
at a repayment rate that is less than the 
loan rate, or who obtain a loan 
deficiency payment must provide 
acceptable production evidence or the 
storage location of such commodity to 
CCC so that CCC may verify production 
through spot check. Section 1434.4(f) 
was added to provide that in the case of 
loan deficiency payments, production 
evidence or storage location must be 
provided to CCC within 12 months from 
the final loan availability date for the 
crop year after the crop year for such 
commodity. If the producer fails to 
provide acceptable production evidence 
or the storage location for the honey by 
the specified time period, § 1434.4(g) 
provides that the producer will be 
required to refund the market gain or the 
loan deficiency payment and charges, 
plus interest. 

This rule amends § 1434.5 to allow 
persons with an interest in storing, 
processing, or merchandising any 
commodity to act as an agent for a 
producer if that person is delegated 
authority which is restricted specifically 
to repaying outstanding loan amounts 
plus interest and charges, and the 
delegation is on file at the county office. 

Section 207 of the 1990 Act provides 
for offering price support to producers 
for each of the 1991 through 1995 crops - 
of honey at a rate of not less than 53.8 . 
cents per pound. Accordingly, this 
interim rule amends § 1434.6(b) to 
provide that the national average price 
support rate for loans will be 53.8 cents 
per pound for 1991 through 1995 crops of 
honey. Formerly price support loans 
matured on demand but not later than 
the last day of the ninth calendar month 
after the month in which the loan was 
requested. This rule further amends 
§ 1434.6(b) to provide that price support 
loans mature on demand, but not later — 
than the last day of the ninth calendar 
month after the month the note and 
security agreement is filed in 


_accordance with § 1434.6 and approved. 


Section 1434.6(c)(2) was added to 
provide that CCC shall limit the total 
quantity on loans and loan deficiency 
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payments, based on a subsequent 
increase in the quantity of eligible 
commodity during the loan availability 
period, to 120 percent of the original 
loan quantity. 

This rule amends § 1434.7 to include 
Chinese tallow in the table honey list 
and Christmas berry in the nontable 
honey list for eligible honey. 

Adulterated honey is further defined 
in § 1434.8(b) as adulterated if any 
substance including water has been 
substituted wholly or in part for such 
honey. Section 1434,8{c) has been 
amended to include 30 gallon steel 
drums having a tare weight less than 26 
pounds, plastic buckets and containers, 
severely dented steel drums, and rusted 
drums as ineligible containers. Section 
1434.8(e) has been added to define 
ineligible honey as honey containing 
excessive bees or bee parts, paint chips, 
wood chips, or other foreign matter, 
fermented honey, and foreign produced 
honey. 

This interim rule amends 
§ 1434.9(a)(1) to clarify that commercial 
warehouses are not eligible farm 
storage, and that eligible farm storage 
must be under the control of the 
producer. If commodities to be pledged 
as collateral for a loan are stored in 
leased space, a copy of the lease must 
be provided to CCC. The lease must 
authorize the producer and any person 
having an interest in the commodity, 
including CCC to enter the leased 
premises to inspect and examine the 
commodity, and permit a reasonable 
time for removal of the commodity upon 


termination of the lease. County A.S.C.S. 


offices may also require the lessor to 
execute a lien waiver that fully protects 
CCC’s interest. Section 1434.9(c) has 
been added for CCC to provide a waiver 
of approved storage requirements if the 
producer agrees to forgo obtaining a 
loan pursuant to the loan deficiency 
payment provisions. 

Section 1434.11(2) was added to 
provide that for honey delivered to CCC 
in settlement of a loan, CCC will pay 
warehouse charges for receiving the 
commodity, or “in charges”, provided 
the producer has either already paid the 
charges or agrees that CCC will pay the 
charges to the receiving warehouse to 
the producer's account. 

Section 207 of the 1949 Act sets forth 
the statutory authority for the Honey 
Price Support program for the 1991 
through 1995 crops of honey. Section 207 
was amended by the 1990 Budget Act to 
provide that: 


(1) In General—Effective only for each of 
the 1991 through 1995 crops of honey, 
producers and producer-packers of honey, as 
defined by the Honey Research, Promotion, 
and Consumer Information Act {7 U.S.C. 


4602), shall remit to the Commodity Credit 
Corporation a nonrefundable marketing 
assessment on a per pound basis in an 
amount equal to 1 percent of the national 
price support level for each such crop. 

(2) Collection—The assessment shall be 
collected and remitted by the first handler of 
honey in a manner prescribed by the 
Secretary which, to the extent practicable, 
shall be as provided for in the Honey 
Research, Promotion, and Consumer 
Information Act. 

(3) Exemptions—All persons who are 
exempt from the payment of the assessment 
authorized by such Act, and all imported 
honey, shall be exempt from the payment of 
the assessment required by the subsection. 

(4) Penalties—If any person fails to collect 
or remit the assessment required by this 
subsection or fails to comply with such 
requirements for recordkeeping or otherwise 
as are required by the Secretary, the person 
shall be liable to the Secretary for a civil 
penalty up to an amount determined by 
multiplying— 

(a) the quantity involved in the violation; 
b 


y 
(b) the support level for the applicable crop 
of honey. 


Accordingly, § 1434.13(b) has been 
added to provide for the collection of a 
nonrefundable marketing assessment 
from loans and loan deficiency 
payments in an amount equal to one 
percent of the national average price 
support loan rate multiplied by the 
quantity of the crop. 

This interim rule removes § 1434.13(d) 
which previously authorized a delivery 
charge of 1 cent per hundredweight, in 
addition to the service charge, to be paid 
by producers at the time of settlement 
on the quantity of honey delivered to 
CCC. The Honey Research, Promotion, 
and Consumer Information Act (7 U.S.C. 
4602) requires an assessment from 
honey producers and producer-packers. 
Accordingly, § 1434.13(e) has been 
added to provide the authority for CCC 
to collect the assessment, an amount as 
determined by the National Honey 
Board, from loan disbursements and 
loan deficiency payments for each 
producer or producer-packer that has 
not been made exempt by the Board. 
Section 1434.13(f) has been added to 
provide that additional fees representing 
amounts voted on by producers for 
marketing and promotional fees may be 
deducted from price support proceeds 
by CCC upon request and agreement of 
the applicable governing body. CCC will 
determine the manner in which such 
additional fees will be deducted from 
loan proceeds and the time that the fees 
will be paid to the governing body. 

This interim rule amends § 1434.15(b) 
to include the tare weight for 55-gallon 
drums shall not be less than 38 pounds 
and the tare weight for 30-gallon drums 
shall be at least 32 pounds per drum, but 


BEST COPY AVAILABLE 


not less than 26 pounds. Section 
1434.15(c) (1) and:(2) have been added to 
set forth the provisions for the total 
quantity of honey eligible for loans or 
loan deficiency payments. The total 
quantity eligible will be determined by 
the acceptable evidence of disposition 
of the honey and if the evidence is 
provided before or after the final loan 
availability date. 

Section 207 of the 1990 Act amends 
the current limitations for payments that 
a “person,” may receive and the value of 
honey loan forfeitures that such a 
“person” may forfeit to CCC, as follows: 

(A) $200,000 in the 1991 crop year; 

(B) $175,000 in the 1992 crop year; 

(C) $150,000 in the 1993 crop year; 

(D) $125,000 in each of the 1994 and 
subsequent crop years. 

For the purposes of Section 207, the 
term “payments” means: 

(A) any gain realized by a producer 
from repaying a loan for a crop of honey 
at a lower level than the original loan 
level under this section; and 

(B) any loan deficiency payment 
received under subsection (c). 

Payments and forfeiture amounts are 
also required, under section 207, to be 
attributed to the individual producer if 
such payments and forfeiture occur with 
respect to an entity, such as a 
corporation, trust, estate, or limited 
partnership in which the individual has 
an interest. The regulations in 7 CFR 
part 1497 shall provide and define the 
process of attribution. Section 1434.17 
has been added by this rule to set forth 
the provisions for payment and 
forfeiture limitations for the 1991 
through 1994 and subsequent crop years. 

In the past, CCC assumed the loss if 
all or part of the commodities pledged as 
collateral for farm-stored CCC price 
support loans were destroyed by 
specified acts of nature, and the 
producer’s negligence did not cause the 
loss, either directly or indirectly. This 
interim rule amends § 1434.20 to provide 


‘that CCC shall not assume any loss in 


quantity or quality of loan collateral. 

This rule amends § 1434.22(f) to 
provide that if the county committee 
determines an incorrect certification and 
the loan is called, the producer shall 
have fifteen days to settle the loan. The 
penalties for incorrect certification have 
been expanded in § 1434.22. Section 
1434.22(g) has been added to provide 
that producers who have been refused a 
loan on farm-stored honey may apply 
for a warehouse-stored honey loan. The 
penalties for unauthorized removal and 
unauthorized disposition have been 
expanded in § 1434.23. Additionally, 
with respect to unauthorized removal 
and unauthorized disposition, 





inadvertent has been determined to not 


for a warehouse-stored honey loan. 

This interim rule amends 
§ 1494.24(a)(3) to include the provisions 
for written marketing authorization 
approval before release of loan 
collateral. Addi , if such quantity 
released is not repaid by the expiration 
date of the marketing authorization, the 
loan may not be repaid at the level that 
is less than the loan level. Section 
1434.24{e)(2) has been amended to 
permit with honey loans to 
request a loan repayment rate 
announced by CCC to be the repayment 
level for not more than 30 days from the 
date of such request. If such repayment 
is made after 30 days, repayment shall 
be the principal amount for the quantity, 
and charges plus interest. 

This rule amends § 1434.25 to add that 
if the producer fails to deliver the honey 
by the specified date on Form CCC-691, 


1405 of this title. Additionally, § 1434.25 
is amended to provide that if a producer 
fails to settle any loan within 30 days 
after the maturity date of the loan, or 
such other time period established by 
CCC, a claim will be established for the 
outstanding loan amount and charges 
plus accrued interest. Delivery of the 
will still be accepted after a 
claim has been established, but the 
settlement value of the delivered 
commodity will be applied to the claim 


in accordance with part 1403 of this title. 


Section 207, of the 1990 Act, provides 
that for each of the 1991 through 1995 
crops of honey, payments shall be 
available to producers who, although 
eligible to obtain a regular price support 
loan, agree to forgo ob 


cy payment. 
Such payment shall be computed by 
multiplying: 

(A) the loan payment rate; by 

(B) the quantity of honey the producer 
is a to place under loan but for 

the producer forgoes obtaining 

Sohanerdteseee under 
this subsection. 

Section 207, of the 1990 Act, defines 
-~ ar payment rate as the amount by 
w 


(A) the loan level determined for the 
crop under this subsection {a}; exceeds 


(B) the level at which a loan may be 
repaid under subsection (b). 


Accordingly, this interim rule adds 

§ 1434.26 to provide that CCC will 
announce if loan deficiency payments 
will be made available to producers on 
a farm for a specific crop for a crop 
year. Producers are entitled to receive a 
loan de yment on the entire 
quantity of a commodity that is eligible 
to be pledged as collateral for a price 
support loan. In order to verify 
production, § 1434.26{e) provides that 
CCC will advance producers 90 percent 
of the loan deficiency payment when the 
payment is requested. If acceptable 
evidence of production is provided to 
CCC by the final loan availability date 
for the honey, the loan deficiency 
payment will be based on 100 percent of 
the net quantity specified on acceptable 
evidence of production. If production 
evidence is provided after the final loan 
availability date, CCC shall limit the 
increase in the loan deficiency payment 
quantity to 110 percent of the quantity 
certified as eligible for such payment. 

7 CFR part 1434 set forth the 
regulations which govern the 1986 
through 1990 crops of honey. Although 
the majority of these regulations are the 
same as for the 1991 through 1995 crops, 
the provisions of this part are set forth 
in their entirety in order that 
grammatical and technical amendments 
can also be made in order to improve 
the clarity of these program regulations. 


List of Subjects 


Honey, loan programs—Agriculture, 
Price support programs. 


Accordingly, 7 CFR Part 1434 is 
revised to read as follows: 


PART 1434—HONEY 


1434.1 


.7__ Eligible honey. 
1434.8 a honey and ineligible 
1434.9 S naene storage. 


1434.10 Warehouse receipts. 
1494.11 

1434.12 Liens. 

1434.13 

1434.14 

1494.15 

1434.16 

1434.17 

1434.18 
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Sec. 
1434.21 Personal Kability of the producer. 


Foreclosure. 
Charges not to be assumed by CCC 
payments and collections 


1434.31 Death, incompetency, or 
disappearance. 


1434.32 Definitions. 
1484.33 Paperwork Reduction Act assigned 
numbers. 


: 7 U.S.C. 1421, 1423, 1425a, 
1446h,4601 et seq.; 15 U.S.C. 714b and 714c. 


§ 1434.1 Applicability. 

(a) The regulations of this part are 
applicable to the 1991 and subsequent 
crops of extracted honey. These 
regulations set forth the terms and 
conditions under which price support 
loans shall be entered into and loan 
deficiency payments made by the 
Commi Credit Corporation (“CCC”). 
Additional terms and conditions are set 
forth in the note and security agreement 
or the loan deficiency payment 
application which must be executed by 
a producer in order to receive a price 
support loan or loan deficiency 
— Purchase agreements shall not 

offered for the 1991 and subsequent 
crops of honey. 

(b) The schedule of premiums and 
discounts, and forms which are used in 
administering the price support 
are available in State and county 


respectively). The forms for use in 
connection with the in this 
section shall be prescribed by CCC. 


§ 1434.2 Administration. 
(a) The price support and loan 


deficiency payment program which is 
applicable to a crop of honey shall be 
administered under the 


general 
supervision of the Administrator, ASCS, 
and shall be carried out in the field by 
State and county Agricultural 
Stabilization and Conservation 
committees (“State and county 
committees”, respectively). 

(b) State and county committees, and 
representatives and employees thereof, 
do not have the authority to modify or 
waive any of the provisions of the 
regulations of this part. 

{c) The State committee shall take any 

action required by these regulations 
which has not been taken by the county 
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er The State committee shall 
also: 

(1) Correct, or require a county 
committee to correct, an action taken by 
such county committee which is not in 
accordance with the regulations of this 
part; or 

(2) Require a county committee to 
withhold taking any action which is not 
in accordance with the regulations of 
this part. 

(d) No provision or delegation herein 
to a State or county committee shall 
preclude the executive Vice President, 
CCC, or a designee or the Administrator, 
ASCS, or a designee, from determining 
any question arising under the program 
or from reversing or modifying any 
determination made by a State or 
county committee. 

(e) The Deputy Administrator, State 
and County Operations, ASCS, may 
authorize State and county committees 
to waive or modify deadlines and other 
program requirements in cases where 
lateness or failure to meet such other 
requirements does not affect adversely 
the operation of the price support 
program. 

(f) A representative of CCC may 
execute price support loans, loan 
deficiency payment applications, and 
related documents only under the terms 
and conditions determined and 
announced by CCC. Any such document 
which is not executed in accordance 
with such terms and conditions, 
including any purported execution prior 
to the date authorized by CCC, shall be 
null and void. 


1434.3 Eligible producers. 

(a) An eligible producer shall be a 
person (i.e., an individual, partnership, 
association, corporation, estate, trust, or 
other legal entity) who: 

(1) Extracts honey as an owner or 
sharecropper; 

(2) Meets the eligibility requirements 
prescribed in 7 CFR part 12; and 

(3) Shares in the risk of the bees and 
producing the honey. 

(b) A receiver or trustee of an 
insolvent or bankrupt debtor's estate, an 
executor or an administrator of a 
deceased person's estate, a guardian of 
an estate or a ward of an incompetent 
person, and trustees of a trust estate 
shall be considered to represent the 
insolvent or bankrupt debtor, the 
deceased person, the ward or 
incompetent, and the beneficiaries of a 
trust, respectively, and the production of 
the receiver, executor, administrator, 
guardian, or trustee shall be considered 
to be the production of the person or 
estate represented by the executor or 
administrater. Loan or loan deficiency 
payment documents. executed by any 


such person will be accepted by CCC 
only if they are legally valid and such 
person has the authority to sign the 
applicable documents. 

(c) A minor who is otherwise an 
eligible producer shall be eligible to 
receive price support or loan deficiency 
payment only if the minor meets one of 
the following requirements: 

(1) The right of majority has been 
conferred on the minor by court 
proceedings or by statute; 

(2) A guardian has been appointed to 
manage the minor’s property and the 
applicable price support documents are 
signed by the guardian; 

(3) Any note signed by the minor is 
cosigned by a person determined by the 
county committee to be financially 
responsible; or 

(4) A bond is furnished under which a 
surety guarantees to protect CCC from 
any loss incurred for which the minor 
would be liable had the minor been an 
adult. 

(d) A cooperative marketing 
association which is approved by the 
Executive Vice President, CCC, pursuant 
to part 1425 of this title, may obtain 


‘price support on the eligible production 


of such crop of the honey or loan 
deficiency payment with respect to such 
honey on behalf of the members of the 
cooperative who are eligible to receive 
price support with respect to a crop of 
honey. The term “producer” as used in 
this subpart and on applicable price 
support and loan deficiency payment 
forms shall refer both to an eligible 
producer as defined in paragraphs (a), 
(b), and (c) of this section and to such an 
approved cooperative marketing 
association. 

(e)(1) The county committee may deny 
a producer price support on farm-stored 
commodities if the producer has: 

(i) Been convicted of a criminal act, or 
has made a misrepresentation, with 
respect to: 

(A) Acquiring a farm-stored loan or 

(B) In the maintenance of the 
commodity pledged as security for a 
farm-stored loan; 
or 

(ii) Failed to protect adequately the 
interests of CCC in the commodity 
pledged as security for a farm-stored 
loan. 

(2) In such cases, the producer shall 
be ineligible for subsequent farm-stored 
loans unless the county committee 
determines that the producer will 
adequately protect CCC’s interest in the 
commodity which would be pledged as 
collateral for such a:loan. A producer 
who is denied a farm-stored loan will be 
eligible to pledge a commodity as 
collateral for a warehouse-stored loan. 


-(f)(1) Two or more eligible producers 
may obtain a joint loan on eligible 
honey produced and extracted by them 
if such honey is commingled and stored - 
in the same eligible containers. In such 
cases, producers may not, in lieu of 
obtaining a joint loan, obtain an 
individual loan on such honey. 

(2) Two or more producers may obtain 
a joint loan if the warehouse receipt is 
issued jointly to such producers. Each 
producer who is a party to a joint loan 
will be jointly and severally responsible 
and liable for the breach of the 
obligations set forth in the loan 
documents and in the applicable 
regulations in this subpart. 

(g) Except as provided in § 1434.10, 
loans on warehouse stored honey may 
be made to a warehouseman who 
tenders to CCC, in the capacity as a 
producer, in accordance with subsection 
(a) of this section, warehouse receipts 
issued by such warehouseman on honey 
where the issuance and pledge of such 
warehouse receipts is permitted under 
State law. 

(h) If CCC determines that a producer 
knowingly pledged adulterated or 
imported honey as collateral to secure a 
price support loan or requested a loan 
deficiency payment for such honey, such 
producer shall, in addition to any other 
penalties or sanctions prescribed by 
law, be ineligible for any honey price 
support benefit or loan deficiency 
payment for 3 crop years succeeding 
such determination. 


§ 1434.4 Eligibility requirements. 

(a) In order to obtain price support 
and loan deficiency payments on 
eligible honey, a producer must request 
a price support loan no later than March. 
31 of the year following the year in 
which the honey was produced and 
extracted. March 31 is the final loan 
availability date. 

(b)(1) To be eligible for price support, 
the beneficial interest in the honey must 
be in the producer tendering the honey 
as security for a loan or loan deficiency 
payment and must always have been in 
the producer or in such producer and a 
former producer whom the producer 
succeeded before such honey was 
extracted. However, heirs shall be 
eligible for price support and loan 
deficiency payments as producers 
whether such succession occurs before 
or after extraction of honey, if such 
heirs: 

(i) Succeed to the beneficial interest of 
a deceased producer; 

(ii) Assume the decedent's obligation 
under a loan deficiency payment or loan 
if such loan deficiency payment or loan 
has already been obtained; and 
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optem, n poodante 7 retains 
loss, and title to the honey subject to 
and retains control of 


cial interes Seietiataioaeant 


a Oe Eee 


fee ey purchased by a producer 

not nl eligible for prietcs support. 
(if) If price support and loan 

deficiency ne are made available 

through an approved cooperative 

marketing association, the beneficial 

interest in the honey must always have 


marketing associa 

eligible for price support if the producer- 
member who delivered the honey to the 
cooperative or its member cooperatives 
does not retain the right to share in the 
proceeds from the marketing of the 
oe as provided in part 1425 of this 
title. 


(c) Any producer or cooperative in 
doubt as to whether the beneficial 
interest in the honey complies with the 
requirements of this section shall, before 
requesting price support or loan 
ee payment, make Pierce to 

the county committee all 
information which will permit Se 
determination with respect to the 
beneficial interest to be made by CCC. 

(d) Before the final availability date 
for the crop of honey, a producer may 
reoffer as collateral for such a loan any 
honey that has been previously pledged 
as collateral for a price support loan, 
except that the quantity of honey may 
— be oh as collateral for a ed if 

uantity: 

“a thes haenredeemed at a level 
which is lees than the loan level 
determined in accordance with 
§ 1434.24(e)(1){ii}, and 

(2) Is eligible to be pledged as 
collateral for a loan but for which the 
producer has received a loan 

in 


§ 1434.24(¢){1}{ii) or, in lieu of receiving 
ency 


acceptable to CCC, or 
BS .. The storage location of the 
honey which has not been 
Sones disposed of and allow CCC 
— to such honey 


ss paneite veal abies 
redeemed in 


with paragraph (e){1) of this 
section shall be required to repay the 
amount of the market gain or loan 
deficiency payment and charges, plus 
interest. 

(f) Producers who receive a loan 
deficiency payment for a commodity in 
accordance with paragraph (e) of this 
section must provide evidence of 
disposition of the honey acceptable to 
CCC within 12 months from the final 
loan availability date for crop year after 
the crop) year for such commodity. 

(g) If the producer fails to provide 
acceptable evidence of production as 
required in paragraph (e)({1) of this 
section, such producer shall be required 
to repay the market gain or loan 
deficiency payment and charges, plus 
interest. 


§$ 1434.5 Miscellaneous requirements. 

A producer shall not delegate to any 
person (or the person’s representative) 
who has any interest in storing, 
processing, or merchandising honey 
which is otherwise eligible for price 
support or a loan deficiency payment 
under a program to which this subpart is 
applicable authority to exercise on the 
behalf of the producer any of the 
producer’s rights or privileges under 
such program, including the authority to 
execute any note and security 
agreement, other price support 
document, or loan deficiency payment 
application unless the person (or the 
person’s representative) to whom 
authority is delegated, is serving in the 
capacity of a farm manager for the 
producer or unless the authority 
delegated is restricted specifically for 
the purpose of repaying the loan amount 
and charges plus interest or for the 
purpose of obtaining a loan deficiency 
payment, and such delegation is filed 
through the execution of Form ASCS- 
211, Power of Attorney, or other form as 
approved by CCC, = the county office 
and accepted by CCC. 


§$ 1434.6 Availability, disbursement, 
maturity, and expiration of loans. 


(a) A producer must request price 
support and loan deficiency payments 


eae of 
accordance 


on honey stored on the farm a the 
county office of the county where the 
honey is stored. A producer shall 
Tequest price support and loan 
deficiency payments on honey stored in 
an approved warehouse at the county 
office of the county where the 
warehouse is located or at the county 
office of the county where the producer 
is headquartered. An approved 
ede marketing association must 
est price support and loan 
deficiency payments at the county office 
for the county in which the principal 
office of the cooperative is located 
unless the State committee designates 
some other county office. In the case of 
an approved cooperative marketing — 
association having operations in two or 
more States, requests may be made at 
the county office for the county in which 
its principal office for each such State is 
located. 

(b) Price support loans at a national 
average price support rate of 53.8 cents 
per pound for the 1991 through 1995 
crops of honey are available to 
producers as soon as announced by 
CCC but not earlier than April 1 of the 
year in which the honey is produced and 
extracted and not later than March 31 of 
the year following the year in which the 
honey is produced and extracted. 
However, whenever the final date of 
availability falls on a nonworkday for 
county offices, the applicable final date 
shall be extended to include the next 
workday. Price support loans mature on 
demand but not later than the last day 
of the ninth calendar month following 
the month in which the loan application 
is approved. However, when the final 
date of maturity falls on a nonworkday 
for county offices the final date shall be 
extended to include the next workday, 

(c) Disbursement of loans will be 
made by county offices by checks drawn 
on the account of CCC or by credit to 
the producer’s account. 

(1) The loan documents shall not be 
presented for disbursement unless the 
honey subject to the note and security 


agreement: 

(i) Is eligible to be pledged as 
collateral for a price support loan, 

(ii) In existence, 

(iii) Has been extracted, and 

(iv) Is in approved storage. If all of the 
regulations were not met at the time of 
disbursement, the total amount 
disbursed under the loan and charges 
plus interest shall be refunded promptly 
by the producer. 
(2) CCC shall limit any loan 
disbursement or loan deficiency 
payment disbursement based on a 
subsequent increase in the quantity of 
eligible honey by the final loan 
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availability date to 120 percent of the 
original loan quantity, except as 
provided in § 1434.15(c). A producer 
may obtain a separate loan or loan 
deficiency payment before the final loan 
availability date for quantities in excess 
of 120 percent of such quantities if such 
quantities are an otherwise eligible 
commodity. 

(d) The request for a loan shall not be 
approved until all producers having an 
interest in the honey sign the note and 
security agreement and the county 
committee approves such note and 
security agreement. 


§ 1434.7 Eligible honey. 

Honey must meet the requirements of 
this section in addition to other 
applicable eligibility requirements of 
this part in order to be eligible for a 
loan, for delivery under a loan or for a 
loan deficiency payment. Honey 
described in § 1434.8 is not eligible for 
price support. 

(a) The honey must have been 
produced in the United States by an 
eligible producer during the calendar 
year for which price support or loan 
deficiency payment is requested and 
extracted on or before December 31 of 
such calendar year. 

(b) Honey from the floral sources 
listed below and honey having similar 
flavor shall be eligible for price support 
and shall be classed as follows: 

(1) Table honey means honey having a 
good flavor of the predominant floral 
source which can be readily marketed 
for table use in all parts of the country. 
Such sources include alfalfa, bird’s-foot 
trefoil, blackberry, brazil brush, 
catsclaw, Chinese tallow, clover, cotton, 
fireweed, gallberry, huajillo, knapweed 
(American), lima bean, mesquite, 
orange, raspberry, sage, saw palmetto, 
sourwood, soybean, star thistle 
(barnaby’s thistle), sunflower, sweet 
clover, tupelo, vetch, western wild 
buckwheat, wild alfalfa, and similar 
mild flavors or blends of mild-flavored 
honeys as determined by the Director, 
Cotton, Grain, and Rice Price Support 
Division, ASCS. 

(2) Nontable honey means honey 
having a predominant flavor of limited 
acceptability for table use but which 
may be considered suitable for table use 
in areas in which it is produced. Such 
honeys include those with a 
predominant flavor of aster, athel, 
avocado, Brazilian pepper, buckwheat 
(except western wild buckwheat), 
cabbage palmetto, Christmas berry, 
dandelion, eucalyptus, goldenrod, 
heartsease (smartweed), horsemint, 
kiawe, macadamia, mangrove, 
manzamta, mint, partridge pea, rattan 
vine, safflower, salt cedar (Tamarix 


Gallica) spanish needle, spikeweed, titi, 
toyon, tulip-poplar, wild cherry, and 
similarly-flavored honey or blends of 
such honeys as determined by the 
Director, Cotton, Grain, and Rice Price 
Support Division, ASCS. 

(c) The honey must be packed in 
metal containers of a capacity of not 
less than 5 gallons or greater than 70 
gallons. All containers shall meet the 
requirements of the Federal Food, Drug, 
and Cosmetic Act, as amended, and 
regulations issued thereunder. However, 
the container requirements provided in 
this paragraph (c) may be waived by 
CCC if a producer agrees to redeem, 
pursuant to the lower loan repayment 
provisions contained in § 1434.24{e), and 
pursuant to the loan deficiency payment 
provisions contained in § 1434.26, and 
within a time period specified by CCC, 
honey pledged by the producer for a 
price support loan. 

(1) The 5-gallon containers must hold 
approximately 60 pounds of honey and 
shall be new, clean, sound, uncased, and 
free from appreciable dents and rust. 
The handle of each container must be 
firm and strong enough to permit 
carrying the filled container. The cover 
and can opening must not be damaged 
in any way that will prevent a tight seal. 
Cans which are punctured or have been 
punctured and resealed by soldering 
will not be acceptable. 

(2) Steel drums must be open-end type 
and filled no closer than 2 inches from 
the top of the drums. In addition, such 
drums must be new or must be used 
drums which have been reconditioned 
inside and outside. They must be clean, 
treated inside and outside to prevent 
rusting, fitted with gaskets which 
provide a tight seal and have an inside 
coating suitable for honey storage. 

(d) To be eligible for price support, 
honey must not contain in excess of 18.5 
percent moisture. 


§ 1434.8 Ineligible honey and ineligible 
containers. 


(a) Honey from the following floral 
sources is not eligible for price support 
regardless of whether it meets other 
eligibility requirements: Andromeda, 
bitterweed, broomweed, cajeput 
(melaleuca), carrot, chinquapin, dog 
fennel, desert hollyhock, gumweed, . 
mescal, onion, prickly pear, prune, 
queens delight, rabbit brush, snowbrush 
(ceanothus), snow-on-the-mountain, 
spurge (leafy spurge), tarweed, and 
similar objectionably-flavored honey or 
blends of honey as determined by the 
Director, Cotton, Grain, and Rice Price 
Support Division, ASCS. If any blends of 
honey contain such ineligible honey, the 
lot as a whole shall be considered 
ineligible for price support. 


(b) Honey which is adulterated is not 
eligible for price support. on shall be 
considered adulterated if: 

(1) Any substance including water has 
been substituted wholly or in part for 
such honey; 

(2) Such honey contains a poisonous 
or deleterious substance that may 
render such honey injurious to health, 
except that in any case in which such 
substance is not added to honey, such 
honey shall not be considered 
adulterated if the quantity of such 
substance in or on such honey does not 
ordinarily render it injurious to health; 
or 

(3) Such honey is for any other reason 
unsound, unhealthy, unwholesome, or 
otherwise unfit for human or animal 
consumption. 

(c) Honey shall not be eligible to be 
pledged as collateral for price support 
loans if such honey is stored in: 

(1) 55 gallon steel drums having a tare 
weight less than 38 pounds, 30 gallon 
steel drums having a tare weight less 
than 26 pounds, or drums having 
removable liners of polyethylene or 
other materials, 

(2) Bung-type drums, or 

(3) Bulk tanks, 

(4) Plastic buckets and containers, 

{5) Steel drums which are severely 
dented as to cause damage to the lining, 
improper seal, or stacking capabilities, 
and 

(6) Rusted drums with corroded areas. 

(d) Honey which has been scorched, 
burned, or subjected to excessive heat 
resulting in objectionable flavor, color 
deterioration or carmelization shall be 
ineligible for price support. 

{e) Honey which is ineligible to be 
pledged as collateral for price support 
loans includes, but is not limited to: 

(1) Honey containing excessive bees 
or bee parts, paint chips, wood chips, or 
other foreign matter; 

(2) Honey that is fermenting; and 

(3) Foreign produced honey. 


§ 1434.9 Approved storage. 

(a) Loans will be made only on honey 
in approved storage as defined in this 
section. 

(1) Approved farm storage shall 
consist of a storage structure located on 
or off the farm (excluding public or 
commercial warehouses) which is 
determined by CCC to be under the 
control of the producer and to afford 
safe storage for honey pledged as 
collateral for a price support loan. 
Producers may also obtain loans on 
honey packed in eligible containers and 
stored on leased space in facilities 
owned by third parties in which the 
honey of more than one person is stored 
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if the honey which is to be pledged as 
collateral for a loan and which is stored 
on such leased space is segregated from 
all other honey. Each container of the 
segregated quantity of honey shall be 
marked with the producer's name and 
lot number so as to identify the honey 
from other honey stored in the structure. 
If the honey which is to be pledged as 
collateral for a price support loan is 
stored on leased space, a copy of the 
lease shall be obtained by the county 
office before a loan is made. The lease 
shall authorize the producer and any 
person having an interest in the honey, 
including CCC, to enter the premises to 
inspect and examine the honey and 
shall permit a reasonable time to such 
persons to remove the honey from the 
premises upon the termination of the 
lease. The county office may require 
from the lessor, a lien waiver that fully 
protects the interests of CCC. 

(2) Approved warehouse storage or an 
approved warehouse shall consist of: 

(i) A public warehouse for which a 
CCC Honey Storage Agreement is in 
effect and which is approved for price 
support purposes, or 

(ii) A warehouse operated by an 
approved cooperative as defined in 
§ 1434.3 (d} and licensed to store honey 
under the United States Warehouse Act. 

(3) The names of approved 
warehouses may be obtained from the 
Kansas City Commodity Office, P.O. 
Box 419205, Kansas City, Missouri 
64141-6205, or from State and county 
offices. 

(b) If the honey located in a storage 
structure is pledged as collateral that 
secures more than one loan, the honey 
must be segregated so as to preserve the 
identity of the honey securing each such 
loan. Honey securing a loan must also 
be segregated from any honey not 
pledged as collateral for a price support 
loan which is stored in the same 
structure. 

(c) Approved storage requirements 
provided in this section may be waived 
by CCC if producer agrees to forgo 
obtaining a loan pursuant to the loan 
deficiency payment provisions 
contained in § 1434.26. 


§ 1434.10 Warehouse receipts. 

(a) Warehouse receipts representing 
honey stored in an approved warehouse 
to be pledged as collateral for a loan or, 
delivered in satisfaction of a loan, or for 
loan deficiency payment for honey that 
was stored on the farm, must meet the 
requirements of this section, and all 
other provisions of this part, and CCC 
program documents. For warehouse 
stored honey, a separate warehouse 
receipt must be submitted for each class, 


color, floral source, quality, and grade of 
honey tendered to CCC. 

(b) Warehouse receipts must be 
issued in the name of the eligible 
producer or CCC. If issued in the name 
of the eligible producer, the receipts 
must be properly endorsed in blank in 
order to vest title in the holder. Receipts 
must be issued by an approved 
warehouse and indicate that the honey 
is stored identity preserved in eligible 
containers. The receipts must be 
negotiable, must cover eligible honey 
actually in storage in the warehouse, 
and must be registered or recorded with 
appropriate State or local officials when 
required by State law. 

(c) Each warehouse receipt, or 
extracted honey inspection and weight 
certificate which properly identifies the 
warehouse receipt must be issued in 
accordance with the Honey Storage 
Agreement or United States Warehouse 
Act, if applicable, and must show the 
following information: 

(1) That the honey is stored identity 
preserved in containers; 

(2) Number of containers; 

(3) Size of containers; 

(4) Gross weight; 

(5) Net weight; 

(6) Lot number; 

(7) Average moisture for quantity 
represented by the receipt; and 

(8) Class, color, floral source, and 
grade. 

(d) When an extracted honey 
inspection and weight certificate is 
issued, it must show the following 
additional information: 

(1) Warehouse receipt number; 

(2) Lot number; 

(3) Number and size of containers; 

(4) Class, color, floral source, and 
grade; and 

(5) Net weight. 

(e) If the warehouse receipt is issued 
for honey which is owned by the 
warehouseman either solely, jointly, or 
in common with others, the fact of such 
ownership shall be stated on the receipt. 
In States where the pledge of warehouse 
receipts issued by a warehouseman on 
the warehouseman’s honey is invalid 
under State law, the warehouseman 
may offer the honey to CCC for loan if 
such warehouse is licensed and 
operating under the United States 
Warehouse Act. In such States, if the 
warehouseman is not licensed and 
operating under the U.S. Warehouse 
Act, the warehouseman may deliver the 
honey to CCC for purchase if the 
warehouse receipt is issued in the name 
of CCC. 

(f) Each warehouse receipt 
representing honey stored in an 
approved warehouse which has a honey 
storage agreement with CCC shall 


indicate that the honey is insured in 
accordance with such agreement. The 
cost of such insurance shall not be for 
the account of CCC. 


§ 1434.11 Warehouse charges. 


(a) Before the honey which is stored in 
an approved warehouse is pledged as 
collateral for a loan, the producer shall 
arrange for payment of storage, 
inspection, and all other charges 
accruing through the loan maturity date 
for the honey. Such charges shall 
include charges incident to weight and 
grade determinations on identity- 
preserved honey. CCC will not assume 
warehouse storage charges accruing 
through the loan maturity date for loans 
on honey acquired by CCC. 

(b) For honey delivered to CCC in 
settlement of a loan, CCC shall pay to 
the producer the warehouse charges for 
receiving the commodity, or in-charges. 
If the warehouse receipt delivered to 
CCC in settlement for of loan shows that 
such charges: 

(1) have been paid, CCC shall issue 
such payment to the producer, or 

(2) have not been paid, the producer 
agrees to assign such payment to the 
warehouse and CCC shall issue such 
payment to the warehouse for the 
producer’s account. 


$ 1434.12 Liens. 


(a) The county office shall file or 
record, as required by State law, all 
security agreements which are issued 
with respect to honey pledged as 
collateral for price support loans. The 
cost of filing and recording shall be for 
the account of CCC. 

(b) If there are any liens or 
encumbrances on the honey, waivers 
that fully protect the interest of CCC 
must be obtained even though the liens 
or encumbrances are satisfied from the 
loan proceeds. No additional liens or 
encumbrances shall be placed on the 
honey after the loan is approved. 


§ 1434.13 Fees, charges and interest. 

(2) A producer shall pay a 
nonrefundable loan service fee to CCC 
at a rate determined by CCC. The 
amount of such fees are available in 
State and county office and are shown 
on the note and security agreement. 

(b) Effective only for each of the 1991 
through 1995 crops of honey, producers 
and producer-packers of honey as 
defined in paragraphs (5) and (9), 
respectively, of section 3 of the Honey 
Research, Promotion, and Consumer. 
Information Act (7 U.S.C. 4602) shall 
remit to CCC a nonrefundable marketing 
assessment. Such marketing assessment 
applicable to a crop of honey shall be 





Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Rules and Regulations 


computed by multiplying an amount 
equal to one percent of the national © 
average price support loan rate by the _ 
loan quantity of the crop. The 
assessment shall be collected from the 
loan deficiency payments and loan 
proceeds for the crop of honey. 
However, producers exempt from the 
payment of the honey research and 
promotion fee as provided in paragraph 
(e) of this section are also exempt from 
this marketing assessment. 

(c) Interest which accrues with 
respect to a loan shall be determined in 
accordance with part 1405 of this title. 

(d) All or a portion of the interest 
which accrues with respect to a loan 
may be waived on a price support loan 
for with respect to a quantity of honey 
which has been redeemed at a level 
which is less than the principal amount 
of the loan plus charges and interest 
determined in accordance with 
§ 1434.24{e)(1){ii). 

(e) The Honey Research, Promotion, 
and Consumer Information Act (7 U.S.C. 
4602) requires an assessment from 


honey producers and producer-packers. . 


CCC shall collect the assessment from 
loan and loan deficiency payment 
disbursements. The amount of 
assessment is determined by the 
National Honey Board and shall be 
collected from each producer or 
producer-packer that has not been 
determined to be exempt from such 
payment by the Board. Such assessment 
shall not be deducted from cooperative 
marketing associations approved by 
CCC. 

(f) Additional fees representing 
amounts voted on by producers for 
marketing or promotional fees may be 
deducted from price support proceeds 
by CCC as requested and agreed to by 
the governing body of such marketing or 
promotional fee and CCC. Deduction of 
such fees from amounts due producers 
and the payment of such fees to such 
governing body shall be made by CCC 
in a manner and at such time as 
determined by CCC. 


§ 1434.14 Offsets. 

(a) If any installment(s) on any loan 
made by CCC on farm storage facilities 
or drying equipment are due and 
payable under the provisions of the note 
evidencing such loan out of any amount 
due the producer under the regulations 
in this subpart, the amount due the 
producer, after deduction of applicable 
fees and charges and amounts due prior 
lienholders, shall be applied to satisfy 
the amounts due and payable on such 
installment{(s). 

(b) If the producer is indebted to CCC 
or to any other agency of the United — 
States and such indebtedness is listed 


on the county claim control record, 
amounts due the producer under the 
regulations in this subpart, after 
deduction of amounts due and payable 
on farm storage facilities or drying 
equipment and other amounts provided 
in paragraph (a) of this section, shall be 
applied as provided in parts 3 and 1403 
of this title, to such indebtedness. 


§ 1434.15 Determination of quantity. 

(a) The estimated quantity of farm- 
stored honey and the quantity of 
warehouse-stored honey pledged as 
collateral for a loan shall be determined 
as provided in § 1434.22. Estimates of 
the quantity of farm-stored honey shall 
be made on the basis of 12 pounds for 
each gallon of rated capacity of the 
container. 

(b) The quantity of honey acquired by 
CCC as the result of a loan forfeiture 
shali be determined by weighing the 
honey delivered under the direction of 
the State committee. 

(1) The quantity of honey acquired in 
5-gallon cans shall be determined by 
using a tare weight of 2.5 pounds for 
each can. 

(2) The quantity of honey acquired in 
55-gallon drums shall be determined by 
using a tare weight of 53 pounds for 
each drum unless the producer can 
provide evidence of a lesser tare weight. 
However, the tare weight of such drum 
shall not be less than 38 pounds. 

(3) The quantity of honey acquired in 
30-gallon drums shall be determined by 
using a tare weight of 32 pounds for 
each drum unless the producer can 
provide evidence of a lesser tare weight. 
However, the tare weight of such drum 
shall not be less than 26 pounds. 

(4) Title to the containers shall vest in 

CC 


(c) Notwithstanding any provision in 
this section: 

(1) Loans may be based on 100 percent 
of the net quantity specified on 
acceptable evidence of disposition of 
the honey pledged as collateral for the 
loan if the producer is repaying the loan 
at the lower loan repayment rate in 
accordance with § 1434.24{e)(1)(ii), and 
the proceeds of the disbursement will be 
applied to the loan amount as a 
repayment if such repayment is made on 
or before the final loan availability date. 
If such repayment is made after the final 
loan availability date, CCC shall limit 
such increase in loan quantity to 110 
percent of the mortgaged quantity of the 
original loan. 

(2) Loan deficiency payments may be 
based on 100 percent of the net quantity 
specified on acceptable evidence of 
disposition of the honey certified as 
eligible for loan deficiency payment if 
such disposition evidence is provided on 


or before the final loan availability date. 
If such disposition is made after the 
final loan availability date, CCC shall 
limit such increase in loan deficiency 
payment quantity to 110 percent of the 
quantity certified as eligible for such 
payment, 


§ 1434.16 Determination of quality. 


(a)(1) Loans and loan deficiency 
payments on farm-stored honey will be 
made on the basis of the floral source 
and color of the honey as declared and 
certified by the producer on Form CCC- 
666 (Honey) (Farm Stored Honey Loan 
Certification and Worksheet) at the time 
the honey is pledged as collateral for a 
loan or at the time the loan deficiency 
payment application is made. The 
producer is also required to declare and 
certify on the Farm Stored Honey Loan 
Certification and Worksheet the color 
and class (table or nontable) of the 
honey at the time the honey is pledged 
as collateral for a loan or at the time the 
loan deficiency payment application is 
made. 

(2) Loans and loan deficiency 
payments on warehouse-stored honey 
will be made on the basis of the floral 
source of the honey as shown on the 
warehouse receipt or on the extracted 
honey inspection and weight certificate 
accompanying the warehouse receipt 
representing such honey. 

(b) When honey is delivered to CCC 
in eligible containers, its quality and 
color shall be determined by the 
Agricultural Marketing Service (AMS), 
in accordance the CCC Specifications 
for Unprocessed Honey on the basis of 
samples drawn by ASCS 
representatives supervising delivery. 
Samples shall not be drawn until the 
producer has designated all lots. Single 
containers shall not be considered as 
lots unless necessitated by color or 
floral source. The cost of quality and 
color determinations for a maximum of 
four lots shall be paid by CCC, with all 
other costs to be paid by the producer. 

(c) Table honey which is stored in 
eligible containers shall, insofar as is 
practicable, be segregated into lots by 
color to conform with the color 
categories which are set forth in the 
Specifications for Unprocessed Honey. 

(d) If the honey in eligible containers 
is not segregated so that it can be 
classified as table honey, the settlement 
rate shall be based on the support rate 
for nontable honey. 

(e) In the case of blends of table and 
nontable honeys, the settlement rate 
shall be based on the support.rate for 


_ nontable honey. 
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§ 1434.17. Payment and forfeiture 
limitations. 


(a) The total amount of loan 
deficiency payments and marketing loan 
gains that a person, as defined in part 
1497, may receive under this section 
may not exceed: 

(1) $200,000.in the 1991 crop year; 

(2) $175,000 in the 1992 crop year; 

(3) $150,000 in the 1993 crop year; and 

(4) $125,000 in each of the 1994 and 
subsequent crop years. 

(b) The total amount of loan 
forfeitures which may be made in a year 
by a person, as defined in part 1497, 
shall not exceed the amounts specified 
in paragraph (a) of this section. Such 
forfeiture amounts shall be determined 
on the settlement value of the honey 
which is forfeited to CCC. 


§ 1434.18 Transfer of producer's interest 
prohibited. 


The producer shall not transfer either 
the remaining interest in or right to 
redeem honey pledged as collateral for a 
loan on farm stored honey nor shall 
—— acquire such interest or right. 
Subject to the provisions of § 1434.24, a 
producer who wishes to liquidate all or 
part of a loan by contracting for the sale 
of the honey must obtain written 
approval of the county office on a form 
prescribed by CCC to remove a 
specified quantity of the honey from 
storage. Any such approval shall be 
subject to the terms and conditions set 
forth in the applicable form, copies of 
which may be obtained by producers or 
—— purchasers at the county 
office. 


§ 1434.19 Insurance. 

CCC will not require the producer to 
insure the honey pledged as collateral 
for a farm-stored loan. However, if the 
producer insures such honey and an 
indemnity is paid thereon, such 
indemnity shall inure to the benefit of 
CCC to the extent of its interest after 
first satisfying the producer’s equity in 
the honey involved in the loss. 


§ 1434.20 Loss or damage. 

The producer is responsible for any 
loss in quantity or quality of the honey 
pledged as collateral for a loan. CCC 
shall not assume any loss in quantity or 
quality of the loan collateral. 


§ 1434.21 Personal liability of the 
producer. 


(a) The making of any fraudulent 
representation by a producer in the loan 
documents, in obtaining a loan, loan 
deficiency payment, or in connection 
with settlement or delivery under a loan, 
or the unlawful disposition of any 
portion of the honey by the producer, 
shall render the producer subject to 


criminal prosecution under Federal law. 
Any such loans shall become payable 
and loan deficiency payments shall be 
refunded upon demand and, aside from 
any additional liability under Federal 
criminal and civil fraud statutes, the 
producer shall be personally liable for 
the amount of the loan or loan 
deficiency payment and charges, any 
additional amount paid to the producer 
in connection with the honey, and all 
costs which CCC would not have 
incurred had it not been for the 
producer's fraudulent representation or 
unlawful disposition, together with 
interest on any such amounts. With 
regard to amounts due for a loan, such 
producers may not repay such loan at 
the lower loan repayment rate as 
prescribed in § 1434.24(a)(2)(ii). 
Notwithstanding the provisions of the 
note and security agreement, if a 
producer has made any such fraudulent 
representation with respect to or 
unauthorized removal or disposition of 
the honey pledged as collateral for a 
price support loan without prior written 
approval from CCC, the amount with 
which the producer will be credited for 
any honey delivered to or removed by 
CCC will be the following: 

(1) In the case of loans on farm stored 
honey, the market value of the honey as 
determined by CCC as of the date of 
delivery to or removal by CCC, or the 
loan settlement value, whichever is the 
lower, or 

(2) If the honey is sold by CCC in 
order to determine its market value, the 
sales price, less any costs sustained by 
CCC, or the loan settlement value, 
whichever is the lower. If the unlawful 
disposition of the loan collateral is 
determined by CCC not to have been a 
willful conversion, the value of the 
honey or part thereof delivered to CCC 
or removed by CCC shall be the same as 
the settlement value for eligible honey 
acquired by CCC as provided in this 
subpart. 

(b) If the amount disbursed under a 
loan or in settlement thereof, or a loan 
deficiency payment, exceeds the amount 
authorized under this part, the producer 
shall be personally liable for repayment 
of the amount of such excess and 
charges plus interest. 

(c) A producer shall be personally 
liable for any damages resulting from 
honey delivered to or removed by CCC, 
containing mercurial compounds or 
other substances poisonous to humans, 
animals, or food commodities which are 
contaminated. 

(d) If the amount collected from the 
producer in satisfaction of the loan or 
loan deficiency payment is less than the 
amount required to be remitted to CCC 
in accordance with the provisions of this 


part, the producer shall be personally 
liable for repayment of the amount of 
such deficiency and charges plus 
interest. 

(e) In the case of joint loans and loan 
deficiency payments, each producer 
signing the note or loan deficiency 
payment application shall be jointly and 
severally liable for any personal liability 
which may result due to the application 
of the provisions of this section. 

(f) The amount with which the 
producer will be credited for any honey 
delivered to or removed by CCC in 
accordance with this section shall be 
subject to the payment limitation 
provisions set forth in § 1434.17. 


§ 1434.22 Quantity for loans. 

(a) The amount of a loan on the 
quantity of eligible honey packaged in 
eligible containers and stored identity- 
preserved in an approved warehouse 
shall be based on a percentage of the 
net weight specified qn the warehouse 
receipt representing such honey which is 
pledged as security for the loan. Such 
percentage shall not exceed 90 percent 
of the weight so specified except as 
provided in accordance with 
§ 1434.15(c). 

(b) Loans on farm stored honey shall 
not be made on more than a percentage 
(“loan percentage”), as established by 
the State committee, which shall not 
exceed a percentage established by 
CCC, of the certified or measured 
quantity of the eligible honey stored in 
approved farm storage and covered by 
the note and security agreement. The 
maximum loan percentage shall not 
exceed 90 percent of the measured or 
certified quantity, except as provided in 
accordance with § 1434.15(c). The loan 
percentages may be lowered by the 
county committee on an individual basis 
when determined to be necessary in 
order to provide CCC with adequate 
protection. The county committee shall 
consider: 

(1) The condition or suitability of the 
storage structure; 

(2) The condition of the honey; 

(3) The hazardous location of the 
storage structure, such as a location 
which exposes the structure to danger of 
flood, fire, and theft by a person not 
entrusted with possession of the honey; 

(4) Any disagreement with respect to 
the quantity of honey to be pledged as 
collateral for a loan; and 

(5) Such other factors which relate to 
the preservation or safety of the loan 
collateral. 

(c) Loans may be made on less than 
the maximum quantity eligible for loan 
at the producer’s request. If the loan 
quantity is reduced by the State 
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committee, the county committee, or by 
request of the producer, the note and 
security agreement shall cover all of the 
honey in the lot on which the loan is 
made. 

(d) Transfer of loan collateral from 
farm storage to warehouse storage. 
Upon request by the producer before 
transfer, the county committee may 
approve the transfer of honey or part 
thereof which is pledged as collateral 
for a loan and which is stored on the 
farm to warehouse storage at any time 
during the loan period. 

(1) Liquidation of the loan on the farm 
stored honey or part thereof shall be 
made through the deposit with CCC of 
warehouse receipts for the honey 
pledged as collateral for a loan on the 
warehouse stored honey and the 
immediate payment by the producer of 
the amount, including charges, by which 
the loan on the warehouse stored honey 
is less than the loan on the farm stored 
honey or part thereof and charges plus 
interest. 

(2) Any amounts due the producer 
shall be disbursed by the county office. 

(3) The maturity date of the loan on 
the warehouse stored honey shall be the 
maturity date applicable to the loan on 
the farm stored honey which was 
transferred to such loan on the 
warehouse stored honey. 

(e) The quantity of honey pledged as 
collateral for a loan on honey stored on 
the farm or for which a loan deficiency 
payment is requested may be based on 
measurement as provided in paragraph 
(a) of this section, or based on the basis 
of the quantity of honey which an 
eligible producer certifies in writing on 
Form CCC-666 (Honey) is eligible if the 
honey is in approved farm storage and is 
otherwise available for loan purposes. 

(f)(1) If the county committee — 
determines, by measurement or 
otherwise, that the actual quantity 
pledged as collateral for a loan based on 
certification by the producer is less than 
the loan quantity, the county committee 
shall call the loan. 

(i) The producer shall have fifteen 
days to settle the loan, except that the 
producer may request reconsideration of 
the loan call and provide information 
regarding the circumstances leading to 
the incorrect certification. The county 
committee may reinstate the producer's 
loan if: 

(A) The circumstances are of a highly 
meritorious nature; 

(B) The producer acted in good faith; 

(C)} The producer did not knowingly 
provide an incorrect certification and 
made a reasonable attempt to.determine 
the quantity; and 


(D) The producer repays the amount 
of any overdisbursement and charges 
plus interest. 

(ii) If the loan is called, the county 
committee may refuse to approve any 
further loans on farm-stored honey for 
honey produced by the producer through 
the end of the next crop year after the 
crop year in which the incorrect 
certification was made. 

(iii) If the county committee 
determines, by measurement or 
otherwise, that the actual quantity for a 
loan deficiency payment based on 
certificatiori by the producer is less than 
the quantity eligible for such payment, 
the county committee may refuse to ~ 
approve any further loan deficiency 
payment without evidence of production 
acceptable to CCC, on any commodity 
through the end of the next crop year 
after the crop year in which the 
incorrect certification was made. 
However, the producer may request 
reconsideration of the refusal and 
provide information regarding the 
circumstances leading to the incorrect 
certification. In such cases, the county 
committee may approve the producer’s 
request if: 

(A) The circumstances are of a highly 
meritorious nature, 

a The producer acted in good faith, 

C) The producer did not knowingly 
provide an incorrect certification and 
made a reasonable attempt to determine 
the quantity and, 

(D) The producer repays the 
overdisbursement and charges, plus 
interest for theshortage. 

(2) If the producer has incorrectly 
certified quantities for a loan or a loan 
deficiency payment on more than one 
occasion, the county committee shall 
call the loan or loans involved and 
approve no further loan deficiency 
payment without acceptable production 
evidence or loans on farm stored honey 
for the producer on any commodity 
through the end of the next crop year 
after the crop year in which the 
incorrect certification was made. If the 
county committee feels the seriousness 
of the matter so justifies, they may deny 
further farm-stored loans to the 
producer for more than one year. 

(3) If the loan is called in accordance 
with this subsection, the producer may 
not repay the loan at the lower loan 
repayment rate in accordance with 
§ 1434.24(a)(2)(ii). 

(g) Producers who have been refused 
a loan on farm stored honey may apply 
for‘a loan on warehouse stored honey. 


§ 1434.23 Unauthorized removal and 
unauthorized disposition. 


(a) Producers. obtaining a honey loan. 
shall agree not to move or dispose.of the 


$601 


collateral pledged as security for such 
loan without obtaining prior written 
approval for such action from the county 
committee in accordance with § 1434.24 
of this part. 

(1) Unauthorized removal is the 
movement without prior written consent 
from the county committee in 
accordance with § 1434.24 of any loan 
collateral from the storage structure in 
which the honey was stored when the 
loan was approved to any other storage 
structure whether or not such structure 
is located on the producer's farm. In 
such cases: 

(i) On the first offense: 

_ (A) If there are any liens or 
encumbrances on the commodity, 
waivers that fully protect the interest of 
CCC must be obtained even though the 
liens or encumbrances are satisfied from 
the loan proceeds and no additional 
liens or encumbrances shall be placed 
on the commodity. If such waivers 
cannot be obtained, CCC shall call the 
loan in accordance with § 1434.22(f). 
And, 

(B) The county committee may refuse 
to approve any further loans on farm 
stored honey for honey produced by the 
producer through the end of the next 
crop year after the crop year in which 
the unauthorized removal occurred. 

(ii) On the second and subsequent 
offense, the county committee shall: 

(A) Call the loan, and 


(B).Not approve any further loans on 
farm stored honey for honey produced 
by the producer through the end of the 
next crop year after the crop year in 
which the unauthorized removal 
occurred. 

(2) Unauthorized disposition is the 
conversion of collateral under loan 
without prior written consent from the 
county committee in accordance with 
§ 1434.24. If unauthorized disposition of 
a quantity of a commodity occurs, the 
producer and CCC agree that such 
unauthorized disposition will cause 
serious and substantial damages to 
CCC, including damages to CCCs price 
support program, and the incurring of 
substantial administrative and other 
costs. The producer and CCC further 
agree that it will be difficult, if not 
impossible, to prove the amount of such 
damages. Accordingly, in the event that 
the producer moves the loan cgllateral 
prior to teceiving written approval from 
the county committee, the loan shall be 
called and liquidated damages shall be 
assessed, in addition to any applicable 
interest with respect to the loan, on the 
quantity so disposed of beginning on the 
date the county committee has fine 
determined the unauthorized disposition 
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occurred and shall continue until the 
loan is repaid. 

(i) If the date of the unauthorized 
disposition of the loan collateral cannot 
be determined, such disposition shall be 
— to have occurred on the later 
of: 

(A) The day following the latest 
inspection of the collateral by a 
representative of the county committee, 


or 
(B) The day following disbursement of 
the loan. 


(ii) Liquidated damages shall be 
computed by multiplying the loan 
principal which represents the quantity 
so disposed by 6.5 percent interest. 

(3) If liquidated damages are assessed 
in accordance with paragraph (a)(2) of 
this section, the county committee: 

(i) On the first offense: 

(A) May waive the calling of the loan 
and some or all of such liquidated 
damages if the county committee 
determines that: 

(1) The violation occurred 
inadvertently or because the producer 
acted to prevent spoilage of the 
commodi 


(2) The violation did not result in 
harm or damage to the right or interest 
of ~ person or government agency, 
an 

(3) The producer repays the loan and 
charges plus interest with respect to the 
quantity of the collateral which has 
been disposed. 

(B) In such cases, shall furnish a copy 
of its determination to the 
Administrator, ASCS, and the State 
committee. If the determination of the 
county committee is not disapproved by 
either the Administrator, ASCS, or his 
designee, or the State committee within 
sixty days from the date the 
determinations are received, such 
determination shall be considered to 
have been approved. 

(ii) On the second and subsequent 
offense, may not waive the calling of the 
loan or any of the liquidated damages. 

(iii) Shall not consider the following 
acts as inadvertent acts, unless prior 
written approval is obtained from CCC, 
for the purposes of determining if some 
or all of the liquidated damages, or 
required repayments and charges plus 
interest or other administrative actions 
may be waived: 

(A) Movement of mortgaged collateral 
off the farm, 

(B) Movement of mortgaged collateral 
from one storage structure to another on 
the farm, and 

(C) Feeding of mortgaged collateral. 

(b) Producers who have been refused 
a loan on farm stored honey may apply 
for a loan on warehouse stored honey. 


(c} If the loan is called in accordance 
with this subsection, the producer may 
not repay the loan at the lower loan 
repayment rate in accordance with 
§ 1434.24(a)(2)(ii). 

(d) Upon request by the producer 
before the transfer, the county 
committee may authorize the transfer of 
honey pledged as collateral for a loan or 
part thereof for honey stored in an 
approved warehouse to a loan on honey 
stored on the farm. Quantities pledged 
as collateral for a loan for honey stored 
on the farm shall be based on a 
measurement by a representative of the 
county office before approving the loan 
on the honey stored on the farm. The 
producer must immediately repay the 
amount by which the loan on the honey 
stored on the farm is less than the loan 
for the honey stored in an approved 
warehouse and charges plus interest on 
the shortage. Such loans on farm-stored 
honey shall be made in the manner 
prescribed herein and the maturity date 
shall be the maturity date applicable to 
the loan which was transferred. 


§ 1434.24 Release of the honey under 
loan. 


(a)(1) A producer shall not move or 
dispose of any honey pledged as 
collateral for a loan until prior written 
approval for such removal or disposition 
has been received from the county 
committee in accordance with this 
section. 

(2) A producer may at any time obtain 
a release of all or part of the honey 
remaining under loan by paying to CCC: 

(i) The amount of the loan and any 
charges which had been made by CCC 
to the producer with respect to the 
quantity of the honey released, plus 
interest, or 

(ii) An amount, without interest, which 
is less than —— level determined in 
accordance wi 1434.24(e)(1)(ii). 

(3) When the proceeds of a sale of 
honey are needed to repay all or part of 
a loan, the producer must request and 
obtain prior written approval of the 
county committee on a form prescribed 
by CCC in order to remove a specified 
quantity of the honey from storage. Any 
such approval shall be subject to the 
terms and conditions set forth in the 
applicable form, copies of which may be 
obtained by producers at the county 
office. Any such approval shall not 
constitute a release of CCC’s security 
interest in the commodity or release the 
producer from liability for any amounts 
due and owing to CCC with respect to 
the loan indebtedness if full payment of 
such amounts is not received by CCC. If 
a producer falls to repay a loan within 
the time period prescribed by CCC for a 
loan and such commodity pledged as 


loan collateral has been delivered to a 

buyer in accordance with Form CCC- 

681-1, Marketing Authorization, such 
producer may not repay the loan at the 

level that is less than the loan level 

determined in accordance with 

§ 1434.24(e)(1)(ii). 

(b) The note and security agreement 
shall not be released by CCC until the 
loan has been satisfied in full. 

(c) After satisfaction of a loan, CCC 
shall release CCC’s security interest in 
the honey at the producer’s request. The 
producer shall be responsible for 
payment of any fee for such release if 
such fee can be determined. 

(d) For honey stored in an approved 
warehouse, each partial release must 
cover all of the honey represented by 
one warehouse receipt. Subject to 
provisions of § 1434.5, warehouse 
receipts redeemed by the producer upon 
repayment of the loan, as provided in 
this paragraph (d), shall be released 
only to the producer or the producer's 
authorized agent. However, redeemed 
warehouse receipts may be released to 

persons designated in a written 
sathiadiadien filed with the county office 
by the producer or the producer's 
properly authorized agent and dated 
within 15 days prior to the date of 
repayment. 

(e) (1) Producers of honey may repay 
honey price support loans at the level 
that is the lesser of: 

(i) The loan level and charges, plus 
interest, determined for such crop; or 

{ii} Such level as the Secretary, or a 

determines will: 

(A) Minimize the number of loan 
forfeitures; 

(B) Not result in excessive total stocks 
of honey; 

(C) Reduce the costs incurred by the 
= Government in storing honey; 
an 

(D) Maintain the competiveness of 
honey in domestic and export markets. 

(2) CCC shall determine and publicly 
announce the repayment levels for each 
crop of honey on a weekly basis. CCC 
may allow producers with honey loans 
to request that a loan repayment rate, 
announced by CCC, to be the repayment 
level for not more than 30 days from the 
date of such request. In such cases: 

(i) The producer shall file, on a form 

by CCC, an agreement to 
redeem all or a portion of the loan 
quantity pledged as collateral for a loan 
at the announced price entered on the 
form. 

(ii) If such request is approved by 
CCC, the rate specified on such form 
shall be in effect for not more than 30 
days from the date such request is made 
for such loan. 
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(iii) If the producer fails to redeem the 
specified loan quantity within the 30- 
day period, CCC will require the 
producer to redeem the loan quantity at 
not less than the loan level determined 
for such crop in accordance with 
§ 1434.24(a)(2)(i). 


§ 1434.25 Liquidation of loans. 

(a) The producer is required to: 

(1) Repay the loan by payment of the 
amount of loan and any charges, plus 
interest, or an amount, without interest, 
which is less than the loan level 
determined in accordance with 
§ 1434.24(e)(1)(ii), or 

(2) Deliver the honey under loan to 
CCC. Deliveries shall be made in 
accordance with written instructions 
issued by the county office which shall 
set forth the time and place of delivery. 
Delivery points shall be limited to those 
approved by the CCC Kansus City 
Commodity Office. CCC will not accept 
delivery of any quantity of eligible 
honey in satisfaction of the loan 
indebtedness in excess of: 

(i) For honey stored on the farm, the 
larger of: 

(A) 110 percent of the quantity 
pledged as collateral for the loan, or 

(B) A sufficient quantity of honey 
having a settlement value equal to the 
loan amount and charges, plus interest. 

(ii) For honey stored in an approved 
warehouse, the loan quantity. 

(iii) An amount having a settlement 
value in excess of the amounts shown in 
§ 1434.17 for the applicable crop year. 

(b) Settlement of the quantity 
determined shall be made as provided in 
§ 1434.27. 

(c) If the producer desires to deliver 
the honey to CCC, the producer must 
give the county committee notice in 
writing of such intention to do so within 
a reasonable time prior to the applicable 
maturity date. If the producer fails to 
deliver such commodities to CCC by the 
date specified on Form CCC-691, 
Commodity Delivery Notice, and the 
producer subsequently redeems the 
commodity pledged as collateral for the 
loan before delivery is completed, 
interest shall continue to be assessed on 
such amount in accordance with part 
1405 of this title. 

(d)} If, prior to delivery to CCC, the 
honey in approved farm storage is going 
out of condition, the producer shall so 
notify the county office and confirm 
such notice in writing. If the county 
committee determines that: 

(1) The honey is going out of condition 
or is in danger of going out of condition; 

(2) The honey cannot be satisfactorily 
conditioned by the producer; and 

(3) Delivery cannot be accepted 
within a reasonable length of time, the 


county committee shall arrange for an 
inspection and grade and quality 
determination. When delivery is 
completed, settlement shall be made 
subject to the provisions of §§ 1434.20 
and 1434.21 on the basis of such grade 
and quality determination or on the 
basis of the grade and quality 
determination made at the time of 
delivery, whichever is higher, for the 
quantity actually delivered. 

(e) When considered necessary to 
protect the interest of CCC or when 
requested by the producer, CCC may 
call the loan and accept delivery of the 
honey prior to the loan maturity date. 

(f) If the loan maturity date is 
accelerated upon request of the 
producer and the acceleration is 
approved by CCC, the settlement value 
of the honey shall be reduced by one- 
sixtieth of 1 cent per pound per month or 
fraction thereof from the earlier of: 

(1) The date delivery is accomplished, 
or 

(2) The final date for delivery as 
shown in the delivery instructions up to 
and including the original loan maturity 
date. 

(g) If a producer fails to settle the loan 
in accordance with subsection (a) of this 
section within 30 days from the maturity 
date of such loan, or other reasonable 
time period as established by CCC, a 
claim for the loan amount and charges 
plus interest shall be established. CCC 
shall: 

(1) Inform the producer before the 
maturity date of the loan of the date by 
which the loan must be settled or a 
claim will be established in accordance 
with part 1403 of this title; and 

(2) If the producer delivers the loan 
collateral in accordance with paragraph 
(a)(2) of this section after a claim is 
established: 

(i) Determine the value of such 
collateral in accordance with § 1434.27, 

(ii) Waive interest on the loan amount 
which accrued prior to the 
establishment of the claim with respect 
to the settlement value of the quantity 
delivered from the date such loan 
proceeds were disbursed through the 
loan maturity date. Interest which 
accrues after the establishment of the 
claim shall not be waived, and 

(iii) Reduce the outstanding claim 
amount arising from the loan by the 
amount of the settlement value of the 
quantity delivered plus the interest that 
was waived. 

(h) Producers may not acquire honey, 
which was pledged as collateral for a 
price support loan through the exchange 
of commodity certificates. 


———— 


§ 1434.26 Loan deficiency payments. 

(a) Loan deficiency payments shall be 

available with respect to the 1991 
1995 crops of honey. 

(b) In order to be eligible to receive 
loan deficiency payments for a crop of 
honey, the producer of such commodity 
must: 

(1) Comply with all of the program 
requirements to be eligible to obtain 
loans in accordance with this part, 

(2) Agree to forego obtaining such 
loans, and 

(3) Otherwise comply with all program 
requirements. 

(c) The loan deficiency payment rate 
fora crop shall be the amount by which 
the level of price support loan level for 
the crop exceeds the level at which CCC 
has announced that producers may 
repay their price support loans in 
accordance with § 1434.24. 

(d) The loan deficiency payment 
applicable to a crop of honey shall be 
computed by multiplying the loan 
deficiency payment rate, as determined 
in accordance with paragraph (c) of this 
section, by the quantity of honey the 
producer is eligible to pledge as 
collateral for a price support loan for 
which a loan deficiency payment is 
requested. ° 

(e) CCC will make 90 percent of the 
loan deficiency payment in accordance 
with subsection (d) of this section 
pending the receipt of disposition 
evidence in accordance with § 1434.15. 

(f) Notwithstanding any provisions in 
this section, loan deficiency payments 
may be based on 100 percent of the net 
quantity specified on acceptable 
evidence of production of the 
commodity certified as eligible for loan 
deficiency payment if such production 
evidence is provided on or before the 
final loan availability date for such 
commodity. If such production evidence 
is provided after the final loan 
availability date, CCC shall limit such 
increase in the loan deficiency payment 
quantity to 110 percent of the quantity 
certified as eligible for such payment. 


§ 1434.27 Settlement. 

(a) Except as provided in §§ 1434.20, 
1434.21, and paragraph (b) of this 
section, settlement with the producer for 
eligible honey acquired by CCC under 
loan will be made on the basis of the 
quantity, floral source, class, quality, 
grade, and color of such honey as 
provided in this section and other 
applicable provisions of this subpart. 
The settlement value of honey shall be 
the product of the support rate for the 
class, floral source, grade, and color, 
times the quantity acquired at the time 
of settlement adjusted by the applicable 
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See nemariemrpans 
honey at which settlement will be 


shown on the extracted 
weight certificate and the 


(c} i ieatieiele Seo kuss is inadvertently 
accepted by CCC, the settlement value 
shall be the market value as of the date 
of delivery as determined by CCC. The 

of § 1434.21 be 
applicable to settlement on ineligible 
where there has been a 
ent representation on the part of 


(d) If the settlement value of the 
honey is less than the amount due on the 


; of the honey 
delivered to CCC exceeds the amount 
due on the loan (excluding interest), 
such excess amount shall be paid to the 
producer. Any payment due the 
producer on a loan will be made by 
ee 
the county office 

(f) A producer may be required to 


CCC is unable to take delivery of the 
honey within the 60-day period after the 
loan maturity date, the producer shall be 
paid a storage payment upon delivery of 
the honey to CCC. The storage payment 
shall be computed at the storage rate 
stated in the applicable CCC 
agreement for honey in effect at the 
delivery point where the producer 
delivers the honey. The period for 
earning such storage payment shall 
begin the day following the expiration of 
the 60-day period after such maturity 
date and extend through the earlier of: 

(1) The final date of actual delivery, or 

(2) The final date for delivery as 

in the delivery instructions 

issued to the producer by the county 
office. 

§ 1434.28 Foreclosure. 

(a) If the loan indebtedness (i.e., the 
unpaid amount of the note, charges, and 


interest) is not satisfied upon maturity of 
the note, CCC may remove the honey 


whole or any part of the honey at either 

a public or private sale. 

(b) At CCC's election, title to all or 
any part of the unredeemed honey 
securing the note as CCC may i 
shall, without a sale thereof, 
immediately vest in CCC upon maturity 
and nonpayment of the producer’s note. 
Whenever CCC acquires title to the 
unredeemed honey, CCC shall have no 
obligation to o Pay market value 
which such ho! ve in excess of 
the loan indeb' ae a, Cibvepalt 
amount of the note and charges plus 
interest. 

2 If honey is removed from storage 

by CCC and is sold pursuant to 
(a) of this secti section at less than 

the principal amount due CCC on the 
loan (excluding interest), or, if the 
settlement value has been limited in 
accordance with § 1434.17, the producer 
shall be liable to CCC for the difference 
between the settlement value of the 
honey (or the proceeds from the sale of 
the honey, if higher) and the amount of 
the loan and charges plus interest. 


§ 1434.29 Charges not to be assumed by 
ccc. 


CCC will not assume any charges for 
insurance, storage, packaging, or 
processing. 


§ 1434.30 Handling payments and 
collections not exceeding $9.99. 

In order to avoid administrative costs 
of making small payments and handling 
small accounts, amounts of $9.99 or less 
which are due the producer will be paid 
only upon the producer’s request. 
Deficiencies of $9.99 or less, including 
interest, may be disregarded unless 
demand for payment is made by CCC. 


§ 1434.31 Death, Incompetency, or 
disappearance. 


In the case of death, incompetency, or 
disappearance of any producer who is 
entitled to the payment of any sum in 
settlement of a loan, payment shall be 
made upon proper application to the 
county office which made the loan to the 
persons who would be entitled to such 
producer’s payment under the 
regulations contained in part 707 of this 
title—Payments Due Persons Who Have 


Died, Disappeared, or Have Been 
Declared Incompetent. 


$ 1434.32 Definitions. 
(a} As used in the regulations in this 
subpart and in all instructions, forms, 


to them herein unless the context or 

subject matter otherwise requires. 
(b) The following definitions shall be 

applicable to this part: 


- Charges. The term charges means all 


fees, costs, and expenses incident to 
insuring, carrying, handling, storing, 
conditioning, and marketing the honey 
and otherwise protecting the interest in 
the loan collateral of CCC or the 
producer including foreclosure costs. 
Chattel mortgage. The term chattel 


County committee. The term county 
committee means only the committee 
and not its representative. 

County executive director. The term 
county — rg eam the 
person employed by the county 
committee to execute the policies of the 
county committee and to be 
for day-to-day operations of the ASCS 
county office or the person acting in 
such capacity. 

Crop year. The crop year shall be the 
calendar year. 

Person. The term person means the 
individual, partnership, association, 
corporation, estate or trust, or other 
business enterprise or other legal entity 
and, whenever applicable a State, a 
political subdivision of a State, or any 
agency thereof. 

Representative of the county 
committee and county committee 
representative. The terms representative 
of the county committee and county 
committee representative mean a 
member of the county committee, the 
county executive director, or a person 
designated by the county executive 
director to act in behalf of the county 
executive director. 

Request for price support. The term 
request for price support means a 
request for loan. 

Settlement value. The term settlement 
value means the value at which 
settlement is made with the producer on 
the mortgaged or pledged honey, as 
determined under the provisions of the 
regulations in this part. 

State committee. The term State — 
committee means the ie in a State 


under section 8({b) of the Soil 
Conservation and Domestic Allotment 
Act, as amended, except that for Puerto 
Rico and the Virgin Islands, the 
Caribbean ASCS shall, in so far as 
applicable, perform the functions of the 
State committee. 
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State Executive Director. The term 
State Executive Director means the 
person employed by the State committee 
to execute the policy of the State 
committee and to be responsible for the 
day-to-day operations of the State ASCS 
office, or the person acting in such 
capacity. 


§ 1434.33 Paperwork Reduction Act 
assigned numbers. [Reserved] 

Note: The information collection 
requirements contained in these regulations 
will be submitted to the Office of 
Management and Budget in accordance with 
44 U.S.C. chapter 35 and an OMB number will 
be assigned. 

Dated: March 1, 1991. 

Keith D. Bjerke, 

Executive Vice President, Commodity Credit 
Corporation. 

[FR Doc. 91-5296 Filed 3-86-01; 8:45 am] 
BILLING CODE 3410-05-M 


DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD 


10 CFR CHAPTER XVII 
[Docket No. RM-90-1] 


Rules Implementing the Government In 
the Sunshine Act 


AGENCY: Defense Nuclear Facilities 
Safety Board. 
ACTION: Final rule. 


summany: The Defense Nuclear 
Facilities Safety Board (Board) is 
promulgating the following regulations 
to implement the Government in the 
Sunshine Act, 5 U.S.C. 552b. These 
regulations provide for public notice of 
Board meetings and for public access to 
Board meetings, except when the subject 
matier and nature of a meeting indicates 
that it should be closed to the public. 
The issuance of these regulations is 
undertaken in response to the decision 
of the United States Court of 
for the District of Columbia Circuit that 
the Board is an “agency” generally 
covered by the Sunshine Act. Energy 
Research Foundation v. Defense 
Nuclear Facilities Safety Board (‘ERF v. 
DNFSB”), 917 F. 2d 581 (1990). 
EFFECTIVE DATE: March 15, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Robert M. Andersen, General Counsel, 
Defense Nuclear Facilities Safety Board, 
625 Indiana Avenue, NW., suite 700, 
Washington, DC 20004, (202) 208-6387. 
SUPPLEMENTARY INFORMATION: 


‘respected experts in the field of nuclear 


Secretary of Energy and the President 
regarding health and safety issues at the 
nation’s defense nuclear facilities. On 
December 31, 1990 (55 FR 53526), the 
Board published for comment its first set 
of proposed regulations, those 

the Sunshine Act.! The 


Board received a single set of comments 
which were filed jointly by the Energy 
Research Foundation and the Natural 
Resources Defense Council (ERF/ 
NRDC). The Board also consulted with 
the Office of the Chairman, 
Administrative Conference of the United 
States (ACUS), pursuant to the 
requirements of the Act, 5 U.S.C. 
552b{g), and received ACUS's 

and observations on the 
proposed regulations. The Board has 
carefully considered the ERF/NRDC 
comments and the ACUS suggestions 
and has made some modifications to the 
proposed rule in response. 


II. Board Consideration of Comments 
and Suggestions 

Comment. ERF/NRDC generally 
assert that the Board does not intend to 
comply with the Sunshine Act and that 
the proposed rules contravene that Act. 

Response. The Board has complied 
with both the letter and the spirit of the 
Sunshine Act since the DC Circuit Court 
of Appeals issued its mandate in ERF v. 
DNFSB on December 14, 1990. 
Moreover, instead of waiting for the 
District Court's order on remand, the 
Board immediately began scheduling 
and conducting public meetings 
pursuant to the Sunshine Act; four 
meetings have been held so far in 1991. 
The Board also moved quickly to obtain 
the staffing, a 
other resources necessary to 
comply with the open and ten | 
meeting requirements of the Sunshine 
a Most importantly, er 


romptly prepared proposed rul 
implementing both the Sunshine A Act and 


eehe substance of specific ERF/ NRDC 
asseftions that the Board has failed to 
promulgate rules which comply with 
Sunshine Act requirements will be 
addressed below. The Board notes from 
the onset that the NPRM and these final 
rules fully meet the requirements of the 
Sunshine Act. Through promulgation of 


enabling statute (42 U.S.C. 2286, 


1 The Board's notice for comment is hereafter 
referred to as the “NPRM,” for Notice of Proposed 
Rulemaking. 


hereafter referred to as the “DNFSB 


systems of interaction with the public. 
Comment. ERF/NRDC assert that the 

Board’s Exemption 3 contravenes the 

Sunshine Act. Comments at 2-12. 


Energy receipt 
the Secretary of Energy [and the 
President in the case of 
recommendations relating to imminent 
or severe threats — ae of 

U.S.C. 


). 
the critical sensitivity of the Board’s 
work on matters related to nuclear 


and in some cases the President, be 
informed of the Board’s 
recommendations before the public. 
Therefore, the Board’s proposed rules 
legally included Board deliberations 
regarding possible recommendations 
among those meetings which may be 
closed to the public pursuant to section 
552b(c){3) of the Sunshine Act. That 
section allows closure of meetings 
which “disclose matters 
exempted from 


carefully 
the timing of Board and DOE actions. 
For example, where transmittals of 
documents are to be oe 
simultaneously, Congress 
mandated that the transmittals take 
place “at the same time.” a 
2286d(b)(2}. DOE responses 
implementation plans must be submitted 

within specified time frames. Relative to 
public notification on recommendations, 
Congress said and meant, after the 
Secretary or the President is notified. 
Moreover, Congress then specified how 
the information was to be made public— 
through public notice in the Federal 
Register, not open public meetings. 
Imposition of the open meeting 
requirement for ali Board deliberations 
regarding recommendations would 

necessarily disclose the disposition of, 
and information related to, Board 


established principles of statutory 
construction. See, e.g., Colautti v. 
Franklin, 439 U8. 379, 892 (1979). 





ERF/NRDC’s claims regarding the 
legality of the Board's exemption are 
grounded upon two erroneous legal and 
policy assumptions. The first is that the 
Sunshine Act mandates public 
participation with statutorily designated 
nuclear safety experts in the 
development of safety recommendations 
before they are submitted to the 
Secretary or the President. Nothing in 
either the Board's enabling Act or the 
Sunshine Act mandates such as a result. 
Indeed, in appropriate cases, individual 
Board Members, working with the staff, 
and sequentially with other individual 
Board Members, may develop draft 
recommendations which are approved 
by notational voting—all without 
resorting to open or closed meetings. 
The Sunshine Act does not require 
meetings, only that such meetings, when 
held, conform to certain rules. AMREP 
v. FTC, 768 F.2d 1171 (10th Cir. 1985); 
Railroad Commission of Texas v. ICC, 
765 F.2d 221 (DC Cir. 1985). 

Second, contrary to the ERF/NRDC 
assertions, Board invocation of closed 
meeting provisions to deliberate upon 
certain recommendations does not mean 
that the public is foreclosed from 
meaningfully contributing to the process 
of formulating and implementing 
recommendations. Congress provided 
specific methods other than public 
access to all Board meetings, for public 
dissemination of information regarding 
Board recommendations and for public 
input to these activities. The Board is 
required to publish its recommendations 
in the Federal Register, to make the 
recommendations available in the DOE 
regional reading rooms, and to invite 
comment on those recommendations. 42 
U.S.C. 2286d(a); 2286d{g)(3). Any 
“comments, data, views, or arguments” 
submitted by the public must be 
furnished by the Board to the Secretary 
of DOE, who must also publish his 
response to the Board in the Federal 
Register for comment. 42 U.S.C. 
2286d(b); 2286d(c). 

It is the Board's view that this 
statutory scheme for providing 
information to the public, and for 
affording an opportunity for public 
comment, was intentionally adopted by 
Congress to accommodate the need for 
nonpublic formulation of the Board's 
recommendations. Indeed, it is clear to 
the Board that Congress intended the 
DNFSB Act's framework for public 
interaction, and not the Sunshine Act's 
closed meeting requirements, to control 
deliberations regarding 
recommendations. Nevertheless, the 
Board has attempted to reconcile the 
requirements of its enabling statute and 
the Sunshine Act by promulgating 


regulations which alert the public that . 
the Board may invoke Exemption 3 of 
the Sunshine Act to conduct closed 


deliberations regarding 
recommendations.*® Only full 


implementation of the Board's rules 
regarding Exemption 3 would preclude a 
“partial implied repeal” of Sunshine 
closed meeting requirements by the 
later-enacted, and more specific, public 
comment provisions of the DNFSB Act 
relating to deliberations on 
recommendations.® 

ERF/NRDC cite two cases * which 
they assert are controlling for the 


® Contrary to what ERF/NRDC imply in their 
comments, the Board's NPRM was not an attempt to 
hide the fact that the Board intends to invoke 
Exemption 3 for certain deliberations regarding 
recommendations. Just the opposite is true. The 
Board could have promulgated Exemption 3 exactly 
as it appears in the Sunshine Act which allows the 
Board to close any meeting which would “disclose 
matters specifically exempted from disclosure by 
statute * * *." The Board did not have to indicate in 
its regulations that it considered the DNFSB Act 
provision on public availability of Board 
recommendations, 42 U.S.C. 2286d(a), to be a statute 
that specifically exempted recommendation 
deliberations from disclosure. The Board simply 
could have invoked the generic language of 
Exemption 3 when closing deliberations regarding 
recommendations in specific meeting notices. By 
explicitly indicating that deliberations regarding 
recommendations could “disclose matters 
specifically exempted from disclosure by statute,” 
the Board disclosed to the public in its NPRM its 
intended use of Sunshine Act's Exemption 3. 

The specific elaboration upon Exemption 3 in the 
Board's regulations should not be read to indicate 
that other Sunshine Act exemptions, such as 
Exemptions 1 (classified information would be 
revealed) or 9(b) (premature disclosure of 
information which would be likely to significantly 
frustrate implementation of a proposed action of the 
Board), may not be invoked by the Board for certain 
deliberations regarding recommendations. These 
exemptions may also provide bases for closing 
Board meetings. See § § 1704.4 (a), (h). 

® This narrow issue was not before either the 
district court or the appeals court in ERF v. DNFSB. 
In spite of the Board's attempts to reconcile the 
Sunshine Act with DNFSB Act provisions related to 
deliberations on recommendations, the Board 
reserves the right to raise the “implied partial 
repeal” issue in any future litigation. Analysis of the 
relationship between FOIA and another statute has 
resulted in a holding that, with respect to access to 
certain documents, the provisions of FOIA were 
replaced by the more specific and later-enacted 
provisions of the Presidential Recordings and 

Materials Preservation Act, 44 U.S.C. 2111 note 
(Supp. 1985). Ricchio v. Kliné, 773 F.2d 1389 (DC 
Circuit 1985). An analysis of the relationship 
between the Sunshine Act and the DNFSB Act 
provision governing deliberations regarding 
recommendations prior to transmittal to the 
Secretary of Energy, or the President, leads to a 
result similar to that reached in the Ricchio case 
and a line of “implied repeal” and “displacement” 
cases. 

* Public Health Citizen Research Group v. FDA, 
704 F.2d 1280 (DC Circuit 1983), which held that raw 
data submitted by medical device manufacturers 
was not withholdable under FOIA Exemption 3 
{identical to sunshine Exemption 3) on the argument 
that the relevant FDA statute provided that a 
summary of the submittals safety and 
effectiveness of the device was to be made publicly 
available by FDA after an order regarding the 


Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Rules and Regulations 


proposition that the DNFSB Act does not 
establish a basis for closure of Board 
meetings under Sunshine Exemption 3 
Comments at 8-10. Neither case 
involved the DNFSB Act, which is 
unique, and both turned upon analyses 
of the particular enabling statutes 
involved. Contrary to ERF/NRDC’s 
assertion, the factual background and 
disparate enabling statutes involved in 
those FOIA cases provide no holding 
which can be generalized to the Board's 
responsibilities under the Sunshine Act. 

Nevertheless, ERF/NRDC assert that 
it would be unwise as a policy matter 
for the Board to maintain that 
Exemption 3 authorizes closure of Board 
meetings on recommendations. 
Comments at 10-11. This comment is 
based on the mistaken premise that the 
Board's use of Exemption 3 is available 
to any agency that develops 
recommendations for another 
government official. The Board's 
oversight status is unique, based upon 
the sensitivity of the subject matters 
with which it deals and the limits of its 
enabling statute. That unique status is 
reflected in the Board’s proposed 
regulations, and their promulgation does 
not indicate how Exemption 3 may 
apply to other agencies. 

The regulations that the Board 
proposed regarding Exemption 3, and is 
hereby issuing in the same form, have 
been promulgated with the DC Circuit 
decision in ERF v. DNFSB in mind. 
While rejecting the government's 
argument that the Board is not an 
agency, and therefore not covered in 
any way by the Sunshine Act, the court 
expressly left unresolved whether the 
Board may properly invoke Sunshine 
Act exemptions set forth in 5 U.S.C. 
552b(b), including Exemption 3, to close 
meetings or portions thereof. 917 F.2d at 
582.5 

Comment. ERF/NRDC asserts the 
Board's definition of meeting is 
excessively narrow and unaccompanied 
by any procedural safeguards. 

Response. Board operation must be 
consistent with the Sunshine Act 
requirements for public meetings. In 
general, the Sunshine Act defines a 
“meeting” as: 


device had been issued; Department of Justice v. - . 
Julian, 486 U.S. 1 (1988), which held thet the FOIA 


requires that “presentence” used by the 
Parole Commission in its deliberations must be 
made available to inmates up for parole, even 
though a relevant statute provided that the inmate 
was not entitled to keep a copy of the report. 

® Although the commentators cite questioning 
during oral argument as support for a contrary 


. reading of the decision, rahe ajo verar are weil aware 


has no precedential value 
from the oral argument in support of its position. 
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The deliberations of at least the number of 
individual members required to take 
action on of the agency where such 
deliberations may result in the joint conduct 
or disposition of official business. 5 
U.S.C. 552b(a)(2) (1988). 

In ERF v. DNFSB, supra, the DC 
Circuit acknowledged that ““* * * the 
Board deals with highly sensitive 
information concerning matters critical 
to the nation’s defense and to public 
health and safety” and, therefore, 
properly took no position as to whether 
the Board could close certain meetings 
after invoking the exemptions to the 
open 917 F.2d at 
582. Moreover, in its limited decision, 
the Court did not address all of the 
possible positions the Board may take at 
a later date in the event that legal 
challenges are brought to specific Board 
activities governed by other statutory 
requirements. 

An understanding of what constitutes 
a meeting is critical to an agency's 
compliance with the Sunshine Act. The 
Supreme Court addressed the definition 
of a “meeting” under the Sunshine Act 
in FCC v. ITT World Communications, 
466 U.S. 463 (1984). A unanimous Court 
there determined that “meetings,” for 
purposes of the Sunshine Act, do not 
include casual, general, informational, 
or preliminary discussions, so long as 
those discussions “do not effectively 
predetermine” final agency action. 466 
U.S. at 469-73. The Court reviewed the 
legislative history regarding the 
definition of a meeting as “the 
deliberations of at least the number of 
individual agency members required to 
take action on behalf of the agency 
where such deliberations determine or 
result in the joint conduct or disposition 
of agency business” (5 U.S.C. 552b(b)) 
and concluded that the language used 
was clearly intended “* * * to permit 
preliminary discussion among agency 
members.” 466 U.S, at 470 n. 7. 

The Board carefully tailored its 
definition of a meeting and its 
exclusions from that definition. See 
§ 1704.2. The Board used the guidance 
provided by the Supreme Court in the 
ITT case, which is to date the Supreme 
Court's most thorough elaboration on 
the definition of meetings. After i 
“meetings” in accordance with the 
statute, the proposed rules exclude 
certain gatherings. For example, 
briefings of the Board by its staff, expert 
consultants to the Board, DOE (including 
its contractors), or other persons or 
organizations would not be considered 
meetings so long as the Board did not 
engage in “deliberations that determine 
or result in the joint conduct or 
disposition of official Board business.” 
A gathering of the Board for the purpose 


of informal 


ACUS, the Board has established 
procedural safeguards in the final rule to 
prevent preliminary discussions and 
gatherings from becoming deliberative 


The Board's definition of a meeting 
and its exclusion from the definition are 
consistent with the plain language of the 


practices of other agencies,” and the 
Interpretive Guide to the Government in 
the Sunshine Act prepared by ACUS in 
1978 and quoted with approval by the 
Supreme Court. 
Comment. ERF/NRDC assert that the 

proposed regulations are inconsistent 
with the Sunshine Act regulations of the 
agencies referenced in the NPRM. 
Comments at 5-7. 

Response. By stating that the Board’s 
regulations were modeled after other 
agencies’ regulations, the Board did not 
mean to imply that its rules were 
identical with any other set of Sunshine 
Act rules. Each agency is dealing with 
its own unique enabling statute and it is 
not surprising, therefore, that there is 
variation among agencies in the 
regulations they have promulgated to 
implement the Sunshine Act. Indeed, 
Congress mandated that each agency 
promulgate its own regulations tailored 
to specific statutory needs; Congress did 
not order that government-wide rules 
equally applicable for all agencies be 
promulgated by the Executive Branch. 
Nevertheless, the vast majority of the 
procedural and substantive 
requirements of the Board’s rules are 
identical or similar to other agencies’ 
rules under the Sunshine Act. 

In drafting its proposed Sunshine 
regulations the Board reviewed the 
regulations of other agencies to get the 
benefit of their thinking on issues 
related to Sunshine Act implementation. 
Recognizing certain unique aspects of its 
statute and mission, the Board did not 
consider itself bound by any of these 
regulations. The statement in the NPRM 


® Resolution and accompanying 


for inspection 
this rulemaking docket in the Board's Public 
Reading Room. 
1 Other federal agencies exclude briefings and 
informal preliminary discussions from the definition 


of a meeting. See, for exemple, the Sunshine Act 
regulations of the NTSB, 49 CFR 804.3(c) and the 
ee a ee 

$11. 


that the proposed regulations were 
modeled after regulations promulgated 
by such agencies as the National 


(FDIC), and the National Science Board, 
was not meant to indicate that the 
regulations of these agencies had been 
followed in all respects. 

Contrary to ERF/NRDC’s belief, there 
is clear precedent for the Board's 
proposed regulations. For example, the 
NTSB (49 CFR 804.3) and the FDIC {12 
CFR 311.2(b)) have regulations excluding 
from the definition of “meeting” 
briefings of the members of those 
agencies by agency staff and, in the case 
of FDIC, by individuals from outside the 
agency. Those regulations are similar to 
the Board’s regulation 10 CFR 1704.2{d) 
(3}-{4). 

The same regulation of the FDIC and 
the regulations of the Occupational 
Safety and Health Review Commission 
(29 CFR 2203.2) exclude from the 
definition of “meeting” informal 
discussions among members of a 
background or preliminary nature for 
the purpose of clarifying issues and 
exposing various views. These 
regulations are similar to the Board’s 
regulation in § 1704.2{d)(5). 

The implication that ERF/NRDC drew 
from the NPRM that the Board's 


modeled after other agencies’ 
regulations is incorrect. This provision 
of the proposed regulations is based 
upon a consideration of the totality of 
the DNFSB statute, including certainly 
its provisions for public participation 
and comment, and the nature of the 
specific duties of the Board mandated 
by the statute. 

ERF/NRDC rely heavily upon an 
argument that the NTSB Sunshine 
regulations are dissimilar from the 
DNFSB’s proposed regulations despite 
the two agencies’ statutes being 
“virtually identical” in requiring Federal 
Register publication of a 
recommendation after receipt of the 
recommendation by the Secretary of 
Transportation or of Energy. Comments 
at 6-7. The provision of the NTSB 
statute cited by ERF/NRDC (49 U.S.C.A. 
1906 (1988)) has no explicit requirement 
that recommendations “promptly” be 
made available to the public in the 
Federal Register “after” submittal to the 
Secretary. it states only that the NTSB 
“shall make copies of each such 
recommendation and response thereto 





available to the public at a reasonable 
cost.” § 

Comment. ERF/NRDC assert that the 
Advisory Committee on Nuclear Facility 
Safety of the Department of Energy does 
not close meetings “* * * on the basis 
that its recommendations will somehow 
be tainted if they are discussed in public 
before they are sent to the Secretary of 
Energy.” Comments at 11. 

Response. The Board has never 
asserted that recommendations would 
“somehow be tainted if they are 
discussed in public,” and ERF/NRDC 
know it. As discussed in detail in the 
Board's Annual Report to Congress, the 
Board has made every effort to involve 
the public consistent with the unique 
demands of the Board's enabling statute 
and the sensitivity of the subject matter 
within the Board's jurisdiction. 
Moreover, the ACNFS is not an agency 
subject to the Sunshine Act, as 
recognized by ERF/NRDC. It is, 
however, subject to the Federal 
Advisory Committee Act, 5 U.S.C. App. 
2, and under section 10(d) of the statute, 
Advisory Committee meetings may be 
closed pursuant to Sunshine Act 
exemptions. In fact, the ACNFS has 
closed some of its meetings, or portions 
thereof, on the basis of Sunshine 
exemptions.® Further, while the ACNFS 
deals with information similar to that 
considered by the Board, it does not 
operate under its own organic enabling 
Act, such as the DNFSB Act. Therefore, 
its determinations on whether to close 
certain meetings does not reflect a 
consideration of the public access and 
participation provisions of the Board's 
statute. 

Comment. ERF/NRDC request the 
Board to (1) Prepare transcripts and (2) 
publish advance notice in the Federal 
Register of “gatherings” of a quorum of 
the Board. Comments at 17. 

Response. The definition of what is 
and is not a “meeting” is consistent with 
applicable precedent, in particular /7T. 
Accordingly, the Board perceives no 
reason to treat such gatherings as if they 
were closed meetings, as suggested by 
the comment. The Board will, however, 
take certain precautions to assure that 
gatherings do not become deliberations 
subject to the Sunshine Act’s meeting 
requirements. See response to ACUS, 


® 55 FR 37507 (September 12, 1990}; 55 FR 19647 


(May 10, 1990); 54 FR 45971 (October 31, 1989); 54 FR" 


659 (January 9, 1969). 


Comment. ERF/NRDC object to the 
generality of the provision in proposed 
§ 1704.6(b) that the one week advance 
notice of meetings may be waived when 
the Board “determines that Board 
business requires that such meeting be 
scheduled in less than seven days.” 
Comments at 18. 

Response. The language referenced is 
directly from the statute and is similar to 
language found in the regulations of 
virtually all agencies subject to the 
Sunshine Act. ERF/NRDC have 
established no basis for the inclusion of 
additional standards. The Board will not 
invoke this provision unless appropriate; 
for example, where national security 
requires it. 

Comment. ERF/NRDC request that the 
Board modify proposed § 1704.9 to 
increase the length of time that the 
Board will maintain the recording or 
other documentation of closed Board 
meetings and that those documents be 


maintained in the Public Reading Room. _ 


Comments at 18-19. 

Response. Proposed § 1704.9 did not 
state that transcripts or recordings of 
closed meetings that continue to be 
exempt from public disclosure would be 
maintained in the Public Reading Room. 
However, if a determination is made 
that a transcript or recording can be 
subsequently released, that transcript or 
recording will be maintained in the 
Public Reading Room. The provision in 
the proposed regulation that the Board 
maintain such recording or other record 
“for at least two years after such 
meeting, or until one year after the 
conclusion of any Board proceeding 
with respect to which the meeting, or a 
portion thereof, was held, whichever 
occurs later” is drawn directly from the 
statute and is also found in the 
regulations of virtually all agencies 
governed by the Sunshine Act. Given 
the anticipated volume of records that 
the Board will be maintaining and the 
constraints of space, the Board does not 
choose at this time to undertake any 
burden for maintenance of such 
documents beyond that required by the 
statute. 

Comment. ERF/NRDC request the 
Board to modify proposed § 1704.9 to 
state that it will charge members of the 
public only for the actual cost of 
duplication and not for the costs that the 
Board has already incurred for recording 
or transcribing the meeting. They further 
request that the regulation specify that 
the fee waiver provisions of FOIA shall 
apply to requests for copies of such 
documents. Comments at 19. 

Response. The Board is in the process 
of publishing for comment its proposed 
regulations on FOIA, including Public 
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Reading Room requirements. The Board 
will consider this comment as it 
develops its final FOIA regulations. 


Il. Response to Suggestions/ 
Observations of ACUS 

Observation. ACUS noted that the 
provision that telephone polling of 
members not be considered a meeting 
(§$ 1704.2, exclusion (1) from definition of 
“meeting”) was proper provided that it 
was clear that deliberative discussions 
not take place during such po 

Response. Section 1704. atay(a) has 
been amended to clarify that the 
notational voting or telephone polling 
that are excluded from the definition of 
“meeting” are limited to recording of 
votes. 

Suggestion. ACUS suggested that 
some mechanism be adopted to assure 
that briefings and “informal preliminary 
discussions or exchange of views” 
(proposed § 1704.2, exclusions 3, 4, and 5 
from definition of meeting”) do not 
stray impermissibly into deliberations 
that should be conducted in meetings. 

Response. The Board's General 
Counsel has had extensive discussions 
with the Members to assure that they 
are aware of the distinctions between 
matters that can be addressed in 
“gatherings” and those that require a 
“meeting.” See FCC v. ITT, supra. Thus, 
the Board does not anticipate that 
briefings or informal preliminary 
discussions will stray into areas 
requiring a meeting. Nevertheless, in 
accordance with a recommendation of 
the American Bar Association,'° the 


‘Board is amending proposed § 1704.3 to 


provide that the General Counsel or his 
designee will attend and monitor Board 
briefings and informal preliminary 
discussions to assure that they remain 
within the confines of matters 
appropriate for “gatherings.” 
Observation. ACUS noted that 
proposed § 1704.5(d) is more restrictive 
than 5 U.S.C. 552b(f)(1) from which it is 
derived. The Act does not require that in 
all cases a General Counsel's 
certification that a meeting may be 
closed under the Sunshine exemptions 
must occur before the meeting, whereas 
the proposed regulation contained such 
a requirement. ACUS notes that there 
may arise situations where a meeting 
expected to be conducted on an open 
basis may need to be closed at the time 
of the meeting, with the certification 
being subsequently prepared. 
Response. The Board agrees with this 
observation and has made an 
appropriate modification to § 1704.5(d). 
The Board does not, ree anticipate . 


tian atieie 
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that there will be many occasions for 
invoking this flexibility, since the Board 
would normally have sufficient advance 
information on which to make a closure 
determination. 


List of Subjects in 10 CFR Part 1704 
Sunshine Act. 


Accordingly, title 10 of the Code of 
Federal Regulations is amended by 
establishing a chapter XVII consisting of 
part 1704 to read as follows: 


CHAPTER XVII-—DEFENSE NUCLEAR 
FACILITIES SAFETY BOARD 


PART 1704—RULES IMPLEMENTING 
THE GOVERNMENT IN THE SUNSHINE 
ACT 


Sec. 

1704.1 Applicability. 

1704.2 Definitions. 

1704.3 Open meetings requirement. 

1704.4 Grounds on which meetings may be 
closed or information may be withheld. 

1704.5 Procedures for closing meetings, or 
withholding information, and requests by 
affected persons to close a meeting. 

1704.6 Procedures for public announcement 
of meetings. 

1704.7. Changes following public 
announcement. 

1704.8 Transcripts, recordings, or minutes of 
closed meetings. 

1704.9 Availability and retention of 

_ transcripts, recordings, and minutes, and 

applicable fees. 

1704.10 Severability. 

Authority: 5 U.S.C. 552b; 42 U.S.C. 2288, 
2286b(c). ; 


§ 1704.1 Applicability. 

(a) This part implements the 
provisions of the Government in the 
Sunshine Act (5 U.S.C. 552b). These 
procedures apply to meetings, as 
defined herein, of the Members of the 
Defense Nuclear Facilities Safety Board 
(Board). The Board may waive the 
provisions set forth in this part to the 
extent authorized by law. 

(b) Requests for all documents other 
than the transcripts, recordings, and _ 
minutes described in § 1704.8 shall be 
governed by Board regulations pursuant 
to the Freedom of Information Act (5 
U.S.C. 552). 


§ 1704.2 Definitions. 

As used in this part: 

(a) Chairman and Vice Chairman 
mean those Members designated by the 
President to serve in said positions, 
pursuant to 42 U.S.C. 2286(c). 

(b) Defense Nuclear Facilities Safety 
Board means the Board established 
under the National Defense 
Authorization Act, Fiscal Year 1989. 

(c) General Counsel means the 
Board’s principal legal officer, or an 


attorney serving as Acting General 
Counsel. 

(d) Meeting means the deliberations 
of three or more Members where such 
deliberations determine or result in the 
joint conduct or disposition of official 
Board business. A meeting does not 
include: 

(1) Notation voting or similar 
consideration of business for the 
purpose of recording of votes, whether 
by circulation of material to the 
Members individually in writing or by a 
polling of the Members individually by 
telephone. 

(2) Action by three or more Members 
to: 

(i) Open or to close a meeting or to 
release or to withhold information 
pursuant to § 1704.5; 

(ii) Set an agenda for a proposed 
meeting(s); 

(iii) Call a meeting on less than seven 
days’ notice as permitted by § 1704.6(b); 
or 

(iv) Change the subject matter or the 
determination to open or to close a 
publicly announced meeting under 
§ 1704.7(b). 

(3) A session attended by three or 
more Members for which the purpose is 
to have the Board’s staff or expert 
consultants to the Board brief or 
otherwise provide information to the 
Board concerning any matters within the 
purview of the Board under its 
authorizing statute, provided that the 
Board does not engage in deliberations 
that determine or result in the joint 
conduct or disposition of official Board 
business on such matters. 

(4) A session attended by three or 
more Members for which the purpose is 
to have the Department of Energy 
(including its contractors) or other 
persons or organizations brief or 
otherwise provide information to the 
Board concerning any matters within the 
purview of the Board under its 
authorizing statute, provided that the 
Board does not engage in deliberations 
that determine or result in the joint 
conduct or disposition of official Board 
business on such matters. 

(5) A gathering of Members for the 
purpose of holding informal preliminary 
discussions or exchange of views which 
do not efectively predetermine official 
action. 

(e) Member means an individual duly 
appointed and confirmed to the collegial 
body, known as “the Board.” 


§ 1704.3 Open meetings requirement. 
(a) Any meetings of the Board, as 
defined in § 1704.2, shall be conducted 
in accordance with this part. Except as 
provided in § 1704.4, the Board’s 


meetings, or portions thereof, shall be 
open to public observation. 

(b) The General Counsel or his 
designee will attend and monitor 
briefings described in § 1704.2(d) (3)}-(4) 
and informal preliminary discussions 
described in § 1704.2(d)(5) to assure that 
those gatherings do not proceed to the 
point of becoming deliberations and 
“meetings” within the meaning of the 
Sunshine Act. 

(c) The General Counsel or his 
designee will inform the Board Members 
if developing discussions at a briefing or 
gathering should be deferred until a 
notice of an open or closed meeting can 
be published in the Federal Register, 
and a meeting conducted pursuant to the 
Sunshine Act and these regulations. 


§ 1704.4 Grounds on which meetings may 
be closed or Information may be withheld. 


Except in a case where the Board 
finds that the public interest requires 
otherwise, a meeting may be closed and 
information pertinent to such meeting 
otherwise required by § § 1704.5, 1704.6, 
and 1704.7 to be disclosed to the public 
may be withheld if the Board properly 
determines that such meeting or portion 
thereof or the disclosure of such 
information is likely to: 

(a) Disclose matters that are: 

(1) Specifically authorized under 
criteria established by an Executive 
Order to be kept secret in the interests 
of national defense or foreign policy; 
and 

(2) In fact properly classified pursuant 
to such Executive order. In making the 
determination that this exemption 
applies, the Board shall rely upon the 
classification assigned to a document by 
the Department of Energy or other 
originating agency; 

(b) Relate solely to the internal 
personnel rules and practices of the 
Board; 

(c) Disclose matters specifically 
exempted from disclosure by statute 
(other than 5 U.S.C. 552): Provided, That 
such statute: 

(1) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue; or 

(2) Establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld; 

This exemption applies to Board 
meetings, or portions of meetings, 
involving deliberations regarding 
recommendations which, under 42 
U.S.C. 2286d (a) and (g)(3), may not be 
made publicly available until after they 
have been received by the Secretary of 
Energy or the President, respectively; 





(d) Disclose-trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential; 

(e) Involve accusing any person of a 
crime, or formally censuring any person; 

(f} Disclose information of a personal 
nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy; 

(g) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which, if written, would 
be contained in such records, but only to 
the extent that the production of such 
records or information would; 

(1) Interfere with enforcement 


(2) Deprive a person of a right to a fair 
trial or an impartial adjudication; 

(3) Constitute an unwarranted 
invasion of personal privacy; 

(4) Disclose the identity of a 
confidential source and, in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source; 

(5) Disclose investigative techniques 
and procedures; or 

(6) Endanger the life or physical safety 
of law enforcement personnel; 

(h) Disclose information the 
premature disclosure of which would be 
likely to significantly frustrate 
implementation of a proposed action of 
the Board, except that this subsection 
shall not apply in any instance where 
the Board has already disclosed to the 
public the content or nature of its 
proposed action, or where the Board is 
required by law to make such disclosure 
on its own initiative prior to taking final 
action on such proposal; 

(i) Specifically concern the Board's 
issuance of a subpoena, or the Board’s 
participation in a civil action or 
proceeding, an action in a foreign court 
or international tribunal, or an 
arbitration, or the initiation, conduct, or 
disposition by the Board of a particular 
case of formal agency adjudication 
pursuant to the procedures in 5 U.S.C. 
554 or otherwise involving a 
determination on the record after 
opportunity for a hearing; or 

(j) Disclose other information for 
which the Government in the Sunshine 
Act provides an exemption to the open 
meeting requirements of that Act. 


51 1704.5 Procedures for — meetings, 
and requests by 
affected persons to close a meeting. 

(a) A majority of all Members may 
vote to close a meeting or withhold 


information pertaining to that meeting. 
A separate vote shall be taken with - 
respect to any action under § 1704.4. A 
majority of the Board may act by taking 
a single vote with respect to a series of 
meetings, a portion or portions of which 
are proposed to be closed to the public, 
or with respect to any information 
concerning such series of meetings, so 
long as each meeting in such series 
involves the same particular subject 
matters and is scheduled to be held no 
more than thirty days after the initial 
meeting in such series. Each Member's 
vote under this paragraph shall be 
recorded and proxies are not permitted. 

(b) Any person whose interest may be 
directly affected if a portion of a 
meeting is open may request the Board 
to close that portion on any of the 
grounds referred to in § 1704.4 (e), (f), or 
(g). Requests, with reasons in support 
thereof, should be submitted to the 
General Counsel, Defense Nuclear 
Facilities Safety Board, 625 Indiana 
Avenue, NW., suite 700, Washington, 
DC 20004. On motion of any Member, 
the Board shall determine by recorded 
vote whether to grant the request. 

(c) Within one working day of any 
vote taken pursuant to this section, the 
Board shall make available a written 
copy of such vote reflecting the vote of 
each Member on the question, and if a 
portion of a meeting is to be closed to 


' the public a full written explanation of 


its action closing the meeting and a list 
of all persons expected to attend and 
their affiliation. 

(d) For every closed meeting, the 
General Counsel of the Board shall 
publicly certify that, in his or her 
opinion, the meeting may be closed to 
the public and shall state each relevant 
exemption provision. If the General 
Counsel invokes the exemption for 
classified or sensitive unclassified 
information under § 1704.4{a), he shall 
rely upon the classification or 
designation assigned to the document 
containing such information by the 
Department of Energy or other 
originating agency. A copy of such 
certification, together with a statement 
setting forth the time and place of the 
meeting and the persons present, shall 
be retained by the Board as part of the 
transcript, recording, or minutes 
required by § 1704.8. 


§ 1704.6 Procedures for public 
announcement of meetings. 


(a) For each meeting, the Board shall 
make public announcement, at least one 
week before the meeting, of the: 

(1) Time of the meeting; 

(2} Place of the meeting; 

(3) Subject matter of the meeting; 
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(4) Whether the meeting is to be — 
or closed; and 

(5) The name and business telephone 
number of the official designated by the 
Board to respond to requests for 
information about the meeting. 

(b) The one week advance notice 
required by paragraph (a) of this section 
may be reduced only if: 

(1) A majority of all Members 
determines by recorded vote that Board 
business requires that such meeting be 
scheduled in less than seven days; and 

(2) The public announcement required 
by paragraph (a) of this section is made 
at the earliest practicable time. 

(c) Immediately following each public 
announcement required by this section, 
or by § 1704.7, the Board shall submit a 
notice of public announcement for 
publication in the Federal Register. 


§ 1704.7 Changes following public 
announcement. 


(a) The time or place of a meeting may 
be changed following the public 
announcement only if the Board publicly 
announces such change at the earliest 
practicable time. Members need not 
approve such change. 

(b) The subject matter of a meeting or 
the determination of the Board to open 
or to close a meeting, or a portion 
thereof, to the public may be changed 
following public announcement if: 

(1) A majority of all Members 
determines by recorded vote that Board 
business so requires and that no earlier 
announcement of the change was 
possible; and 

(2} The Board publicly announces 
such change and the vote of each 
Member thereon at the earliest 
practicable time. 

(c) The deletion of any subject matter 
announced for a meeting is not a change 
requiring the approval of the Board 
under paragraph {b) of this section. 


§ 1704.8 Transcripts, recordings, or 
minutes of closed meetings. 

Along with the General Counsel’s 
certification and presiding officer's 
statement referred to in § 1704.5(d), the 
Board shall maintain a complete 
transcript or electronic recording 
adequate to record fully the proceedings 
of each meeting, or a portion thereof, 
closed to the public. The Board may 
maintain a set of minutes in lieu of such 
transcript or recording for meetings 
closed pursuant to § 1704.4{i). Such 
minutes shall fully and clearly describe 
all matters discussed and shall provide 
a full and accurate summary of any 
actions taken, and the reasons therefor. 
including a description of each of the 
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views expressed on any item and the 
record of any rollcall vote. 


§ 1704.9 Availability and retention of 
transcripts, recordings, and minutes, and 
applicable fees. 


The Board shall make promptly 
available to the public in the Public 
Reading Room the transcript, electronic 
recurding, or minutes of the discussion 
of any item on the agenda or of any 
testimony received at a closed meeting, 
except for such item, or items, of - 
discussion or testimony as determined 
by the Board to contain matters which 
may be withheld under the exemptive 
provisions of § 1704.4. Copies of the 
nonexempt portions of the transcript or 
minutes, or transcription of such 
recordings disclosing the identity of 
each speaker, shall be furnished to any 
person at the actual cost of transcription 
or duplication. If at some later time the 
Board determines that there is no further 
justification for withholding a portion of 
a transcript, electronic recording, or 
minutes or other item of information 
from the public which has previously 
been withheld, such portion or 
information shall be made publicly 
available. The Board shall maintain a 
complete verbatim copy of the 
transcript, a complete copy of the 
minutes, or a complete electronic 
recording of each meeting, or a portion 
thereof, closed to the public for at least 
two years after such meeting, or until 
one year after the conclusion of any 
Board proceeding with respect to which 
the meeting, or a portion thereof, was 
held, whichever occurs later. 


§ 1704.10 Severability. 

If any provision of this part or the 
application of such provision to any 
person or circumstances, is held invalid, 
the remainder of this part or the 
application of such provision to persons 
or circumstances other than those as to 
which it is held invalid, shall not be 
affected thereby. 

Dated: March 1, 1991. 

John T. Conway, 

Chairman. 

[FR Doc. 91-5237 Filed 3-6-91; 8:45 am] 
BILLING CODE 6820-KD-M 


DEPARTMENT OF ENERGY 

Office of Fossil Energy 

10 CFR Part 1048 

Trespassing On The Strategic 
Petroleum Reserve 

AGENCY: Strategic Petroleum Reserve, 
Department of Energy. 


ACTION: Notice of cancellation of public 


hearing. 


sumMaARy: The purpose of this notice is 
to announce the cancellation of the 
public hearing on the interim final 
rulemaking of January 17, 1991 (56 FR 
1908), concerning trespassing on the 
Strategic Petroleum Reserve. The 
hearing was to be held on March 15, 
1991, at the Department of Energy, 
Project Management Information Center, 
Strategic Petroleum Reserve, 900 
Commerce Road East, New Orleans, 
Louisiana 70123. 


In the January 17, 1991 Federal 
Register, DOE published notice of an 
interim final rule, effective January 17, 
1991, to implement section 662 of the 
Department of Energy Organization Act, 
as amended (42 U.S.C. 7270b). Section 
662 made it a crime to violate DOE 
regulations relating to unauthorized: (1) 
Entry into or upon Strategic Petroleum 
Reserve facilities or other real property 
subject to the jurisdiction, or in the 
custody of the Department of Energy 
under part B of title 1 of the Energy - 
Policy-and Conservation Act; or (2) 
carrying, transporting, or otherwise 
introducing or causing to be introduced 
into or upon such property a dangerous 
weapon, explosive, or other dangerous 
material likely to produce substantial 
injury or damage to persons or property. 
The interim regulations: (1) Prohibit 
unauthorized entry and unauthorized 
introduction of dangerous materials; and 
(2) provide for the posting of notices on 
property subject to the regulations. 


The January 17, 1991 interim 
rulemaking announced the time and 
location of the public hearing. DOE also 
stated that if no requests to speak at the 
public hearing were received by 
February 15, 1991, DOE would cancel 
the public hearing. 


FOR FURTHER INFORMATION CONTACT: 
Durinda Robinson, Office of Chief 
Counsel, Department of Energy, 
Strategic Petroleum Reserve, 900 
Commerce Road East, New Orleans, 
Louisiana 70123, (504) 734-4311. 


Issued in Washington, DC, on March 1, 
1991. 


Robert H. Gentile, 
Assistant Secretary, Fossil Energy. 


[FR Doc. 91-5395 Filed 3-6-61; 8:45 am] 
BILLING CODE 6450-01-M 
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FARM CREDIT ADMINISTRATION. 
12 CFR Part 604 
RIN 3052-AB26 


Farm Credit Administration Board 
Meetings 

AGENCY: Farm Credit Administration. 
ACTION: Final rule. 


SUMMARY: The Farm Credit 
Administration (FCA), by the Farm 
Credit Administration Board (Board), 
‘amends 12 CFR part 604 relating to FCA 
Board meetings to change its regular 
meeting from the first Tuesday of each 
month to the second Thursday of each 
month. 

EFFECTIVE DATE: The regulation shall 
become effective upon the expiration of 
30 days after publication during which 
either or both houses of Congress are in 
session. Notice of the effective date will 
be published in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
Dorothy J.. Acosta, Acting Assistant 
General Counsel, Office of General 
Counsel, Farm Credit Administration, 
McLean, VA 22102-5090, (703) 883-4020, 
TDD (703) 883-4444. 

SUPPLEMENTARY INFORMATION: The 
Farm Credit Administration Board 
(Board) amends 12 CFR 604.425 to 
change the date of its regular meeting 
from the first Tuesday of each month to 
the second Thursday of each month. 
Since holidays often fall in the first 
week of the month, it has often been 
necessary to change the regular meeting 
date. The Board believes that changing 
the regular meeting date to the second 
Thursday of the month will result in 
fewer changes of regular meeting dates 
and will allow for more convenient 
timing for staff preparation. Since 

§ 604.425 is a rule of agency procedure 
not requiring notice and comment (5 
U.S.C. 553 (b)(A)), the amendment is 
adopted as a final rule without notice 
and comment. The rule will become 
effective 30 days from publication 
during which either or both houses of 
Congress are in session. 


PART 604—FARM CREDIT 
ADMINISTRATION BOARD MEETINGS 


1. The authority citation for part 604 
continues to read as follows: 


Authority: Secs. 5.9, 5.17, 12 U.S.C. 2243, 
2252. 


§ 604.425 [Amended] 

2. Section 604.425 is amended by 
removing the words “first Tuesday” and 
adding in their place, the words “second 
Thursday” in paragraph (a). 
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Dated: February 28, 1991. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board. 

[FR Doc. 91-5344 Filed 3-6-1; 8:45 am] 

BILLING CODE 6705-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 90-NM-176-AD; Amdt. 39- 
6921] 


Airworthiness Directives: Boeing 
Model 727 Series Airplanes 
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment supersedes 


two existing airworthiness directives 
(AD), applicable to certain Boeing 
Model 727 series airplanes, that 
currently require inspection of the 
fuselage lap joints for cracks, corrosion, 
and/or delamination, and repair, if 
necessary; and modifications of certain 
lap joints. This action requires 
additional inspections of certain lap 
joints and the modification of those lap 
joints. This amendment is prompted by 
reports of cracking in these lap joints. 
This condition, if not corrected, could 
result in rapid decompression of the 
airplane. 

EFFECTIVE DATE: April 8, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Stanton R. Wood, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2772. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY :NFORMATION: A 
proposal to amed part 39 of the Federal 
Aviation Regulations to supersede two 
existing AD's [Amendment 39-6262 (54 
FR 29530, July 13, 1989}, AD 89-15-06, 
and Amendment 39-6461 (55 FR 603, 
January 8, 1990), AD 90-02-10] 
applicable to Boeing Model 727 series 
airplanes, to require inspection of the 
fuselage lap joints for cracks, corrosion, 
and/or delamination, and necessary 
repair and modification of certain lap 


joints, was published in the Federal 
Register on October 5, 1990 (55 FR 
40833). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter stated that the 
proposed compliance time for 
modification of all lap splice joints other 
than S—4 and S-10 conflicts with that of 
AD 90-06-09, Amendment 39-6488 (55 
FR 8370, March 7, 1990). That AD 
requires various structural modifications 
to ensure the structural integrity of the 
aging Model 727 fleet. The commenter 
requested that the FAA revise 
paragraph F. of the proposed rule or 
rewrite it to avoid any conflicts. The 
FAA does not concur. While it is true 
that there are different compliance times 
for the incorporation of the 
modifications in this rule and in AD 90- 
06-09, the FAA does not concur that 
these differing times will create any 
problems regarding compliance with 
either AD. 

One commenter stated that the 
proposed requirements are “excessive.” 
The commenter suggested that the rule 
instead require repetitive high frequency 
eddy current (HFEC) inspections of all 
lap seams with upper skin thickness less 
than 0.056 inch. The FAA does not 
concur. The FAA does not consider the 
reliability of such tedious inspections 
conducted upon a large amount of 
primary structure sufficient to assure the 
continuous airworthiness of the affected 
airplanes. The FAA has determined that 
long term continued operational safety 
will be better assured by actual 
modification of the airframe to remove 
the source of the problem. 

The commenter further stated that if 
cracks or corrosion are detected in a lap 
seam, repair should be accomplished in 
accordance with Figure 4 of Boeing 
Service Bulletin 727-53-0072. In 
response, the FAA notes that Figure 4 of 
the service bulletin specifies that the lap 
joint be separated and repaired if any 
corrosion or cracking is detected, the lap 
joint fay surface sealed, and all 3 rows 
of fasteners replaced with protruding 
head fasteners. This repair scheme is an 
optional procedure in the rule. The FAA 
has concluded that the mandatory repair 
scheme of replacing the upper row of 
fasteners is satisfactory; however, in 
accordance with paragraph G. of the 
rule, operators may incorporate the 
optional repair/modification illustrated 
by Figure 4. 

Several commenters requested that 
the proposed compliance time for 
completion of the modification be 
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extended. One commenter stated that 
the proposed compliance period may not 
be sufficient time to modify all ofits - 
subject units since the vendor has 
advised that a long lead time would be 
required for retrofit. Another commenter 
requested that a compliance time of at 
least 4 years after modification be 
adopted for those aircraft on which the 
S—4 and S~10 lap joint modifications 
have previously been accomplished. The 
FAA does not concur with these 
requests. In developing the compliance 
time, the FAA considered: (1) The safety 
implications, (2) existing AD’s which 
may provide interim safety measures, (3) 
the availability of required parts, and (4) 
normal maintenance schedules for 
timely accomplishment of the 
modifications. Additionally, the FAA 
consulted operators who had previously 
completed the modification.In - 
consideration of these aspects, the FAA 
has determined that the compliance 
time, as proposed, is appropriate and 
warranted. However, any operator who 
is unable to meet the modification 
schedule may petition the FAA for an 
alternate means of compliance under the 
provisions of paragraph I. of the final 
rule. 

Another commenter requested that the 
repetitive inspection intervals be revised 
to agree with its current regular 
maintenance schedule. The commenter 
considered this request to be justified 
since the commenter had found little 
additional damage after accomplishing 
the initial inspection. The FAA does not 
concur with this request. The FAA 
currently has insufficient data to permit 
an extension of the repetitive inspection 
intervals. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 813 Model 
727 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 623 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 1,700 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $42,364,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
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determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: 

(1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034, 
February 26, 1979); and (3) will not have 
a significant economic impact, positive 
or negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A final 
evaluation has been prepared for this 
action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354({a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by 
superseding Amendment 39-6262 (54 FR 
29530, July 13, 1989), AD 89-15-06; and 
Amendment 39-6461 (55 FR 603, January 
8, 1990), AD 90-02-10; with the following 
new airworthiness directive: 


Boeing: Applies to Model 727 series 
airplanes, listed in Boeing Service 
Bulletin 727-53-0072, Revision 5, dated 
June 1, 1989, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To prevent rapid decompression of the 
airplane, accomplish the following: 

A. Within the next 2,500 landings or 1 year 
after August 21, 1989 (the effective date of 
Amendment 39-6262, AD 89-15-06), 
whichever occurs first, or prior to the 
accumulation of 28,000 landings, whichever 
occurs later, unless previously accomplished 
within the last 2,000 landings or 2 years; and 
thereafter at intervals not to exceed 4,500 
landings or 3 years, whichever occurs sooner; 
perform a high frequency eddy current 
(HFEC) inspection for cracks of the skin at 
fuselage lap joints S~4 and S-10 where the 
upper skin is less than 0.056 inch thick, from 
body station (BS) 259 to BS 1183, in 
accordance with paragraph A. of part I of the 
Accomplishmen 


dated June 1, 1989 (hereinafter referred to as 
“the service bulletin”). If any cracks are 
detected, prior to further flight, repair in 
accordance with part III of the 
Accomplishment Instructions of the service 
bulletin. 

B. Within the next 2,500 landings or 18 
months after February 12, 1990 (the effective 
date of Amendment 39-6461, AD 90-02-10), 
whichever occurs first, or prior to the 
accumulation of 28,000 landings, whichever 
occurs later, unless previously accomplished 
within the last 18 months; and thereafter at 
intervals not to exceed 4,500 landings or 3 
years, whichever occurs sooner; perform a 
high frequency eddy current (HFEC) 
inspection for cracks of the fuselage skin at 
lap joints, S-14, S-19, S-20, and S-26 at 
locations where the upper skin is less than 
0.056 inch thick from body station (BS) 259 to 
BS 1183, in accordance with paragraph A. of 
part I of the Accomplishment Instructions of 
the service bulletin. Inspection is not required 
adjacent to protruding head fasteners located 
under fairings. If any cracks are detected, 
repair prior to further flight, in accordance 
with part II of the Accomplishment 
Instructions of the service bulletin. 

C. 1. Within the next 6 months after August 
21, 1989, unless accomplished within the last 
9 months, or prior to the accumulation of 
28,000 landings, whichever occurs later; and 
thereafter at intervals not to exceed 15 
months; perform a detailed external visual 
inspection for cracks and for corrosion of 
fuselage lap joints (including S~-4 and S-10) 
between BS 259 and BS 1183, except for S-14 
(between BS 360 and BS 1183) on those 
airplane identified in the service belletin as 
Group I airplanes, in accordance with 
paragraphs B.1. and B.2. in part I of the 
Accomplishment Instructions of the service 
bulletin. Adequate lighting must be used for 
this inspection and, if necessary, inspection 


fasteners, blistered paint, dished or popped 
rivet heads, loose fasteners, and 
delamination. Repair cracks, corrosion, and 
delamination in accordance with paragraph 
D. of this AD. 

2. The repetitive inspection required by 
paragraph C.1. of this AD, may be conducted 
at intervals not to exceed 30 months in lieu of 
the 15 month interval for lap splices that have 
protruding head fasteners and are located 
under airplane fairings. Fasteners under the 
edge of the fairing also may be visually 
inspected at 30-month intervals, provided 
there is no evidence of cra or corrosion 
of the lap joint from the edge of the fairing 
forward two frame stations for the leading 
edge of the fairing and aft two frame stations 
for the trailing edge of the fairing. 

D. 1. If cracks, delamination, or corrosion 
are detected at lap splices, prior to further 
fligh pection for cracks 
in the affected lap joint along the complete 
panel length in accordance with paragraph A. 
or B. of this AD, except for areas under 
fairings as described in paragraph C.2. of this 
AD. Repair cracks prior to further flight, in 
accordance with part III of the service 
bulletin. If corrosion or delamination is found 
at any lap joint, repeat the HFEC inspection 
at intervals not to exceed 15 months or 3,000 


landings, whichever occurs first; or repair the 
delamination prior to further flight, in 
accordance with part I of the 

hment Instructions of the service 
bulletin. Repair the corrosion in accordance 
with paragraph D.2. of this AD. Where a 
panel is interrupted by a major cutout, such 
as an entry door or cargo door, the panel is 
considered to end at the cutout. 


accordance with part Il of the 
Accomplishment Instructions of the service 
bulletin, of the lap joint along the complete 
panel length, except for areas under fairings 
as described in paragraph C.2. of this AD, to 
determine corrosion depth. If corrosion does 
not exceed 10% of the skin thickness, repeat 
the LFEC inspection at intervals not to 
exceed 2,000 landings or 6 months, whichever 
occurs first, unti) repaired in accordance with 
part Il, paragraph B.2., of the 
Accomplishment Instructions of the service 
bulletin. If corrosion exceeds 10% of skin 
thickness, prior to further flight, repair in 
accordance with part Il, paragraph C.1., of the 
Accomplishment Instructions of the service 
bulletin. 

E. To conduct the inspections required by 
this AD: 

1. Remove the paint, using an approved 
chemical stripper; or 

2. Ensure that the fastener head is clearly 
visible. 

F. Modify fuselage skin lap joints where the 
upper skin is less than 0.056 inch thick by 
replacing the upper row of fasteners with 
protruding head fasteners, in accordance 
with part IV of the Accomplishment 
Instructions of the service bulletin, in 
accordance with the following schedule: 


1. Before oversizing holes, perform a HFEC 
inspection of the hole to ensure it is crack- 
free. If cracking is detected, prior to further 
flight, repair in accordance with the service 
bulletin. 

2. If the hole was not HFEC inspected prior 
to fastener installation, the skin must be 
visually inspected in accordance with 
paragraph C.1. of this AD within 1 year after 
August 21, 1989, or 4 years after the fastener 
installation, whichever occurs later, and 
reinspected thereafter at intervals not to 
exceed 15 months. 

3. Replacement with protruding head 
fasteners constitutes terminating action for 
the repetitive HFEC inspections required 
paragraph A. or B. of this AD. The 
inspections required by paragraph C. of this 
AD are to continue. 





9614 


G. Modification in accordance with Figure 
4 of the service bulletin constitutes 
terminating action for the ons 
required by paragraphs A., B., and C. of this 
AD for the modified area. 


H. Blind fasteners installed in the lap joints 
are to be used as an interim repair only. The 
blind fasteners specified in the service 
bulletin have a life of 10,000 landings and all 
other blind fasteners have a life of 3,000 
landings before they must be replaced with 
protruding head solid fasteners. The blind 
fasteners must be inspected for loose or 
missing fasteners after accumulating 3,000 
landings since installation or 1,000 landings 
after the effective date of the AD, whichever 
occurs later, and thereafter at intervals not to 
exceed 2,500 landings. Blind fasteners 
installed prior to August 21, 1989, must be 
replaced prior to the threshold specified in 
this paragraph or within 3,000 landings after 
August 21, 1989, whichever occurs later. 

1 An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 

J. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
- Directorate, 1601 Lind Avenue SW., Renton, 
Washington. 

This amendment supersedes 
Amendment 39-6262, AD 89-15-06, and 
Amendment 39-6461, AD 90-02-10. 

The amendment becomes effective 
April 8, 1991. 

Issued in Renton, Washington, on February 
21, 1991. 

Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 91-5404 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. S0-NM-152-AD; Amendment 
39-6923] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which requires the 
inspection for cracks of the Section 42 
frames, from Stringer (S)-8L to S-8R, 
body station (BS) 540 to BS 920, and 
repair, as necessary. This amendment is 
prompted by reports of multiple cracks 
in the Section 42 frames. This condition, 
if not corrected, could result in rapid 
depressurization of the airplane. 
EFFECTIVE DATE: April 8, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Steven C. Fox, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-1208S; telephone (206) 227-2777. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Boeing Model 747 series airplanes, 
which requires inspection for cracks of 
the Section 42 frames, from Stringer (S)- 
8L to S-8R, body station (BS) 540 to BS 
920, and repair, as necessary, was 
published in the Federal Register on 
September 19, 1990 (55 FR 38556). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The manufacturer commented that the 
cracks in the section 42 upper lobe 
frames were not a safety of flight 
concern but, rather, an economic 
concern and, therefore, no airworthiness 
directive was necessary. The FAA does 
not concur. While the structural design 
of the airplane is capable of supporting 
the cracks found to date, the incidence 
of cracking is high enough that the fail- 
safe design features of an airplane could 
be compromised. 

The manufacturer further requested 
that the threshold for initial inspections 
be increased from the proposed 10,000 
flight cycles to 12,000 flight cycles, since 
the results of a fatigue test have shown 
that the crack growth rates are very’ 
slow and are retarded by the fail-safe 
chords. In consideration of the data 
related to crack growth rates, the FAA 
concurs that such a change will not have 
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a detrimental effect on safety. The rule 
has been revised accordingly. 

The manufacturer further requested 
that the repeat inspection interval be 
increased from the proposed 2,000 flight 
cycles to 3,000 flight cycles; another ~ 
commenter requested that it be 
increased to 4,000 flight cycles. The FAA 
concurs that the interval may be 
increased somewhat. Based on the high 
reliability of the directed inspections 
and slow crack growth rates, safety 
would not be adversely affected by such 
an increase. Paragraph A. of the final 
rule has been changed to specify 
repetitive inspection intervals of 3,000 
flight cycles. - 

The Air Transport Association (ATA) 
of America, on behalf of its members, 
requested that the initial compliance 
period be extended from the proposed 
500 landings to 1,000 landings, to allow 
the inspection to be performed during 
scheduled maintenance, since airplanes 
which have extensive cracking would 
require a significant amount of 
unscheduled down time to repair. The 
FAA does not concur. As stated in the 
preamble of the notice, multiple cracking 
has already been identified on several 
airplanes, all of which have 
accumulated more than 14,000 flight 
cycles. The large number of cracks being 
found is attributed to the fact that 
inspections in this area have never been 
required previously, either under regular 
maintenance procedures or by AD 
action. To further delay initial 
inspection of this area would be 
inappropriate, in light of the average 
number of accumulated flight cycles on 
the affected airplanes in the Model 747 
fleet, and the fact that multiple site 
cracking is already beginning to occur. 
The FAA has determined that 500 flight 
cycles is the maximum interval of time 
allowable for affected airplanes to - 
continue.to operate prior to the required 
inspections without compromising 
safety. Further, airplanes would only 
require extensive down time for repairs 
if a significant number of multiple site 
cracking was found. Detection and 
repair of multiple site cracking is the 
objective of this rule and, therefore, the 
FAA has determined that no further 
extension is justified. 

A member of the ATA requested that 
the repair method be expanded to 
include Figure 35 in the Boeing 
Structural Repair Manual as well as 
Figure 4. The FAA concurs. This 
additional figure more readily permits 
the repair of multiple cracked areas. 
Therefore, the final rule has been 
revised accordingly. 

A foreign operator of Boeing Model 
747 airplanes requested that the rule be 





revised to exclude the frames aft of 
body station (BS) 740. This commenter 
stated that the fuselage frames from BS 
540 to BS 920 on airplane line numbers 
001 through 045 were manufactured from 
7075-T6 aluminum alloy. Starting with 
airplane line number 046, the fuselage 
frames from BS 540 to BS 740 were 
changed to 2024-T3 aluminum, which 
has a higher resistance to fatigue (these 
frames are not currently subject to the 
proposed inspections); however, the 
fuselage frames from BS 760 to BS 920 
continue to be manufactured from 7075- 
T6 aluminum alloy. The commenter also 
stated that it had found cracking of the 
fuselage frames aft of BS 740 on airplane 
line numbers above 045 as well as 
below 045. The commenter requested 
that, since the fuselage frame structural 
design aft of BS 740 was identical for 
airplanes above and below line number 
045, and no inspections were proposed 
for airplanes above manufacturing line 
number 045, then the inspections for this 
area should be deleted from the 
proposed rule; inspection of this area 
could be covered by the “aging airplane 
corrosion control program” (refer to AD 
90-25-02, Amendment 39-6790 (55 FR 
49268, November 27, 1990)). The FAA 
does not concur. In-service reports 
indicate cracking of the fuselage frames 
aft of BS 740 has occurred on airplane 
line numbers 001 through 045 and, 
therefore, the frames must be inspected 
for cracking. However, since the design 
is identical for the fuselage frames aft of 
BS 740 on airplanes manufactured after 
line number 045, and cracking may 
therefore occur in these airplanes as 
well, the FAA is currently evaluating 
further rulemaking to address detection 
of cracking in the fuselage frames from 
BS 760 to BS 920 for these additional 
airplanes. 

This same operator also requested 
that the rule be revised to exclude 
flights where the pressurization was less 
than 1.5 or 2.0 psi. The FAA does not 
concur. While a few operators do 
extensive flight with 
pressurization less than 2.0 psi, the FAA 
prefers to address these unique 
operations through the alternate means 
of compliance process, defined in 
paragraph C. of the rule, rather than 
further complicate the rule with several 
paragraphs that may be unique to an 
individual operator. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
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any operator nor increase the scope of 
the rule. 

There are approximately 45 Boeing 
Model 747 series airplanes of the 
affected design in the worldwide fleet. It 
is estimated that 32 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 100 manhours 
per eirplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$128,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 
1. The authority citation for part 39 


continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boeing: Applies to Model 747 series 
airplanes, line numbers 001 through 045, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 


To prevent sudden cabin pressure loss, 
accomplish the 


following: 

A. Within the next 500 flight cycles after 
the effective date of this AD, or prior to the 
accumulation of 12,000 total flight cycles, 
whichever occurs later, perform a detailed 
visual inspection for cracks of the section 42 
fuselage frame web at the stringer cutout 
from body station (BS) 540 to BS 920, Stringer 
(S) 8L to S-8R. Repeat this inspection 
thereafter at intervals not to exceed 3,000 
flight cycles. 

B. If cracking is found as the result of the 
inspections required by paragraph A. of this 
AD, prior to further flight, repair the fuselage 
frame web in accordance with the Boeing 747 
Structural Repair Manual (SRM), section 53- 
10-04, Figure 4 or Figure 35; or in manner 
approved by the Manager, Seattle Aircraft 
Certification Office, FAA, Transport Airplane 
Directorate. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The PI will then forward 
comments or concurrence to the Seattle ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 


Washington. 

This amendment becomes effective 
April 8, 1991. 

Issued in Renton, Washington, on February 
22, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-5405 Filed 3-6-91; 8:45 am] 
BILLING CODE 4010-13-M 


14 CFR Part 39 


[Docket No. 90-NM-186-AD; Amdt. 39- 
6852] 


Alrworthiness Directives; Canadair, 
Ltd., Model CL-44D4 and CL440 Series 
Alrplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final Rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 





applicable to all Canadair Model CL- 
44D4 and CL—44J series airplanes, which 
requires supplemental structural 
inspections, and repair or replacement, 
as necessary, to assure continued 
airworthiness. Some Canadair CL-44D4 
and CL-44J series airplanes are 
approaching, or have exceeded, the 
manufacturer's original fatigue design 
life. This amendment is prompted by a 
structural reevaluation, which has 
identified certain significant structural 
components to inspect for fatigue cracks 
as these airplanes approach and exceed 
the manufacturer's original design life. 
Fatigue cracks in these areas, if not 
detected and repaired, could result in 
reduced structural integrity of these 
airplanes. 

DATES: Effective April 8, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Canadair, Ltd., P.O. Box 6087, Station A, 
Montreal, Quebec H3C 3G9, Canada. 
This information may be examined at 
the FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington; 
or at the FAA, New England Region, 
New York Aircraft Certification Office, 
181 South Franklin Avenue, Valley 
Stream, New York. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Sol Maroof, Airframe Branch, ANE- 
172; telephone (516) 791-6220. Mailing 
address: FAA, New England Region, 
New York Aircraft Certification Office, 
181 South Franklin Avenue, Valley 
Stream, New York 11581. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to all 
Canadair Model CL 44D4 and CL44J 
series airplanes, which requires 
supplemental structural inspections, and 
repair or replacement, as necessary, to 
assure continued airworthiness, was 
published in the Federal Register on 
October 10, 1990 (55 FR 41196). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 8 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 200 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$64,000. 


The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR Part 39 of the Federal 
Aviation Regulations as follows: — 


PART 39—{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [AMENDED] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Canadair, LTD.: Applies to all Model CL- 
44D4 and CL-44J series airplanes, 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To ensure the continuing structural 
integrity of these airplanes, accomplish the 
following: 

A. Within six months after the effective 
date of this AD, incorporate a revision into 
the FAA approved maintenance inspection 
program that provides for supplemental 
maintenance, inspections, replacement, and 
overhaul requirements of the significant 
structural items defined in Canadair 
Document RBD-44-100, “Supplemental 

Structural Inspection Program,” Revision B, 


‘dated February 27, 1990. Inspection results, 


when a crack is detected, must be reported to 
Canadair. 
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B. Cracked structure detected during the 
inspection required by paragraph A. of this 
AD must be repaired or replaced prior to 
further flight, in accordance with instructions 
in Canadair Document RBD-44-100, 
“Supplemental Structural Inspection 
Program,” Revision B, dated February 27, 
1990. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
New York Aircraft Certification Office 
(ACO), ANE-170, FAA, New England Region. 

Note: The request should be submitted 
directly to the Manager, New York Aircraft 
Certification Office, ANE-170, and a copy 
sent to the cognizant FAA Principal Inspector 
(PI). The PI will then forward comments or 
concurrence to the Manager, New York ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service document from the manufacturer may 
obtain copies upon request to Canadair, Ltd., 
P.O. Box 6087, Station A, Montreal, Quebec 
H3C 3G9, Canada. Copies may be inspected 
at the FAA, Transport Airplane Directorate, 
Northwest Mountain Region, 1601 Lind 
Avenue SW., Renton, Washington; or at the 
FAA, New England Region, New York 
Aircraft Certification Office, 181 South 
Franklin Avenue, Room 202, Valley Stream, 
New York. 

This amendment becomes effective 
April 8, 1991. 


Issued in Renton, Washington, on February 
22, 1991. 
Darrell M. Pederson, 
Acting Manager Transport Airplane 


Directorate, Aircraft Certification Service. 


[FR Doc. 91-6406 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 91-NM-06-AD; Amdt. 39-6922] 


Airworthiness Directives; Mitsubishi 
Heavy industries, Limited, Model YS- 
11/-11A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all Mitsubishi Heavy 
Industries (MHI) Model YS 11/-11A 
series airplanes, which requires changes 


in the Airplane Flight Manual (AFM) to 
limit flap positions in icing conditions on 


. final approach to landing. This 


amendment is prompted by two 
instances of nose down pitch, when 
flying in icing conditions, as flaps were 
set to normal positions on final 
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approach, This condition, if not 
corrected, could result in uncontrolled 
descent of the airplane. 

EFFECTIVE DATE: March 19, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joe A. Brownlee, Flight Test Pilot, ANM- 
160L, FAA, Transport Airplane 
Directorate, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California; telephone 
(213) 988-5365. 

SUPPLEMENTARY INFORMATION: Recently, 
during descent, a Model YS-11A-600 
airplane encountered icing conditions. 
On final approach at 130 to 135 knots, at 
approximately 1,100 feet above ground 
level (AGL) and with the landing gear 
down and flaps at 20°, the pilot set the 
flaps to 35° in accordance with normal 
operating procedures. Subsequently, the 
airplane developed abnormal buffeting 
and the nose pitched down. The pilot 
immediately increased the engine power 
and decreased the flap setting to 10°. 
Recovery was not made until the 
airplane descended to approximately 
200 feet AGL. The pilot maintained 
visual meteorological conditions and 
activated the deicing equipment until he 
landed safely at an alternate airfield. 
Inspection of the airplane after landing 
revealed ice on the ADF antenna and an 
accumulation of two inches of ice on 
areas other than the deicing boots of the 
horizontal stabilizer; no abnormalities 
were found in the airplane's deicing/ 
anti-icing equipment, however. 

Previous to this reported incident, 
another Model YS-11, was involved in 
an accident during approach to landing. 
A witness in the air traffic control tower 
stated that as the flaps were set to 35° 
the airplane pitched down and did not 
recover. The horizontal stabilizer had 
horn-shaped rime ice 1.5 to 1.75 inches 
thick attached to the entire horizontal 
stabilizer leading edge. 

Ice accumulation on the horizontal 
stabilizer leading edge in combination 
with a flap setting of 35° could lead to 
uncontrolled pitch down. This condition, 
if not corrected, could result in 
uncontrolled descent of the airplane and 
subsequent impact with the ground. 

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires a revision 
to the FAA-approved Airplane Flight 
Manual and the installation of a placard 
to limit flaps to 20° extension during 
approach to landing in icing conditions 
or in visible moisture when air 
temperature is below plus 5 degrees 
centigrade (plus 41 degrees Fahrenheit) 
outside air temperature. 

Since a situation exists that requires 


immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the préparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 
1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


‘ Mitsubishi Heavy Industries, Ltd. [formerly 
Nihon Aeroplane 


Manufacturing 
Company. (NAMC)};: Applies to all Model 


9617 


YS~11/-11A airplanes, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent uncontrolled nose down pitch 
of the airplane on landing approach 
accomplish the following: 

A. Within 30 days after the effective date 
of this AD, accomplish the following: 

1. Revise the Operating Limitations section 
of the FAA-approved Airplane Flight Manual 
(AFM) for the Mitsubishi Heavy Industries 
(MHI), Ltd. Model YS-11/-11A to include the 
following. This may be accomplished by 
inserting a copy of this AD in the AFM. 

a. In the Operating Limitations Section, add 
@ subparagraph B, to paragraph 1.10.5 Wing- 
De-Icer System to read as follows: “B. Do not 
extend flaps greater than 20 degrees in the 
presence of known icing conditions or in 
visible moisture below plus 5 degrees 
centigrade (plus 41 degrees Fahrenheit) 
outside air temperature (OAT).” 

b. In the Normal Operating Procedures 
Section, after revision entitled ‘“NAMC YS- 
11A Flight Manual Publication No. YS-FM- 
002 Transmittal Letter No. 2027, dated 
October 2, 1990,” change subparagraph “(2) 
Flaps” of paragraph 3.1.10.1 Approach and 
Landing in Icing Conditions or in Visible 
Moisture Below plus 5 Degrees C (plus 41 
Degrees F) OAT to read as follows: 

“(2) Flaps Set Position. 

Note: Do not extend flaps greater than 20 
degrees. 

Caution: If unusual pitching or yoke 
movement occurs while extending the flaps, 
immediately retract the flaps until the 
pitching or yoke movement stops.” 

2. Add a placard as near as possible to the 
flap handle to read as follows: “Flaps limited 
to 20 degrees in known icing conditions.” 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO). 

Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
Principal Inspector (PI). The PI will then 
forward comments or concurrence to the Los 
Angeles ACO. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


This amendment becomes effective 
March 19, 1991. 


Issued in Renton, Washington, on February 
21, 1991. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-6408 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-M 





14CFRPart3o 
[Docket No. 90-NM-260-AD; Amdt. 
39-6924] 


Airworthiness Directives; Fokker 
Model F-28 Mark 0100 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Fokker Model F-28 
Mark 0100 series airplanes, which 
requires a one-time visual inspection for 
incorrectly installed insulation sleeves 
and washers in the Electrical Power 
Center (EPC) and battery relay panel, 
and repair, if necessary. This 
amendment is prompted by reports of 
smoke in the flight deck due to loose 
contractors in the EPC. This condition, if 
not corrected, could result in a 
temperature increase in the contractor 
studs, smoke in the cockpit, and a 
potential electrical fire. 

EFFECTIVE DATE: April 8, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
Fokker Aircraft USA, Inc., 1199 North 
Fairfax Street, Alexandria, Virginia 
22314. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Mark Quam, Standardization 
Branch, ANM-113; telephone (206) 227— 
2145. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain Fokker Model F-28 Mark 0100 
series airplanes, which requires a one- 
time visual inspection for incorrectly 
installed insulation sleeves and washers 
in the Electrical Power Center (EPC) and 
battery relay panel, and repair, if 
necessary, was published in the Federal 
Register on December 17, 1990 (55 FR 
50564). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supported the rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 


It is estimated that 7 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 4 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$1,120. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


‘A final evaluation has been prepared for 


this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Fokker: Applies to certain Model F-28 Mark 
0100 series airplanes; Serial Numbers 
11244 through 11256, 11259, 11260, 11263, 
11268 through 11278, 11280 through 11283, 
and 11286; certificated in any category. 
Compliance is required as indicated, 
unless previously accomplished. 

To prevent temperature increase in the 
contractor studs, smoke in the cockpit, and a 
potential electrical fire, accomplish the 
following: 
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A. Within 45 days after the effective date 
of this AD, perform an inspection of the 
Electrical Power Center (EPC), the Battery 
Relay Panel (BRP), contactors, and terminal 
blocks for insulation sleeve length and 
washer installation, in accordance with Part 1 
and Part 2, as applicable, of the 
Accomplishment Instructions of Fokker 
Service Bulletin F100-24-012, dated 
September 3, 1990. 

1. If defects are found, prior to further 
flight, correct the sleeve length and the 
washer installation in accordance with Part 3 
of the Accomplishment Instructions of the 
service bulletin. 

2. If no defects are found, or if the 
corrections required by paragraph A.1. of this 
AD have been accomplished, accomplish the 
work completion procedures and perform the 
operational checks in accordance with Part 4 
of the Accomplishment Instructions of the 
service bulletin before returning the airplane 
to service. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Fokker 
Aircraft USA, Inc., 1199 North Fairfax Street, 
Alexandria, Virginia 22314. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Airplane 
Directorate, 1601 Lind Avenue SW.., Renton, 
Washington. 

This amendment becomes effective 
April 8, 1991. 

Issued in Renton, Washington, on February 
22, 1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-5407 Filed 3-6~-91; 8:45 am] _ 
BILLING CODE 4910-13-4 


14 CFR Part 71 
[Airspace Docket No. 90-ASO-23] 


Establishment of Transition Area, 
Zephyrhills, FL 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 
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SUMMARY: This amendment establishes 
the Zephyrhills, FL, Transition Area. A 
standard instrument approach 
procedure (SIAP) has been developed to 
serve Runway 04 at the Zephyrhills 
Municipal Airport predicated on the 
Zephyrhills nondirectional radio beacon 
(NDB). This action lowers the base of 
controlled airspace from 1200 to 700 feet 
above the surface in the vicinity of the 
airport. This additional controlled 
airspace will provide airspace 
protection for instrument flight rules 
(IFR) aerorautical operations. 
Additionally, the operating status of the 
airport will change from visual flight 
rules (VFR) to IFR concurrent with 
publication of the SLAP. 

EFFECTIVE DATE: 0901 u.t.c., May 30, 
1991. 

FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration; P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 

History 

On November 26, 1990, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to establish the Zephyrhills, FL, 
Transition Area (55 FR 49073). This 
proposed action would lower the base of 
controlled airspace from 1200 to 700 feet 
above the surface in vicinity of the 
Zephyrhills Municipal Airport. This 
proposed action was deemed necessary 
to provide controlled airspace protection 
for IFR aircraft executing an NDB 
standard instrument approach 
procedure planned for Runway 04. 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
Subsequently, a petition was filed which 
sought to extend the comment period an 
additional 30 days. The petition was 
granted and the comment period was 
extended from January 7, 1991, to 
February 11, 1991. Numerous comments 
were received from local residents. 
Many commenters indicated their 
objections to the proposal in that they 
believe the establishment of a 700-ft. 
transition area would result in a 
reduction in safety of aeronautical 
operations. 

Those comments evidence a 
misconception concerning the purpose 
and effect of a 700-ft. transition area 
providing controlled airspace. The 
transition area would neither permit nor 
preclude flight activity in the vicinity of 
the airport. Rather than compromise 
flight safety, its purpose is to enhance 


the safety of aeronautical operations by 
providing controlled airspace in which 
more stringent rules apply; i:e., 
increased flight visibility and increased 
distance from clouds required by pilots 
engaged in visual flight operations and 
designating controlled airspace in which 
an Air Traffic Control authorization is 
required before flight is conducted in 
instrument meteorological conditions 
(IMC). Additionally, the 700-ft. transition 
area provides controlled airspace 
necessary to protect aircraft flying in 
IMC while conducting a prescribed 
standard instrument approach 
procedure (SIAP) to the Zephyrhills 
Municipal Airport. The SLAP provides, 
for the first time, a safe means to 
approach the airport during periods 
when it would be difficult or impossible 
to approach and land at the airport due 
to prevailing weather conditions. 

Nevertheless, we have carefully 
reviewed each comment, especially 
those expressing concern that safety 
would be compromised. As result of the 
comments, the Federal Aviation 
Administration conducted a special 
flight inspection of the proposed NDB 
SIAP to Runway 04. This additional 
flight inspection validated our original 
findings; i.e., the planned procedure 
meets existing criteria and was found to 
be safe. An objection was also received 
from the Hillsborough County Aviation 
Authority concerning the potential 
conflict between the instrument final 
approach course to Runway 04 at 
Zephyrhills Municipal Airport and an 
instrument final approach course for a 
new runway planned for the 
Vandenberg Airport. While this has no 
direct bearing on the airspace issue 
under consideration, a check with the 
Airport Manager at Zephyrhills 
Municipal Airport confirmed future 
plans to establish Runway 22 (in lieu of 
Runway 04) as the primary instrument 
runway, which will eliminate future 
potential conflicts between the future 
instrument approaches to both airports. 
Section 71.181 of part 71 of the Federal 
Aviation Regulations was republished in 
FAA Handbook 7400.6G dated 
September 4, 1990. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations 
establishes the Zephryhills transition 
area. This action will lower the base of 
controlled airspace from 1200 to 700 feet 
above the surface in vicinity of the 
Zephyrhills Municipal Airport. This 
action is necessary to provide additional 
controlled airspace protection for IFR 
aircraft executing a standard instrument 
approach procedure recently developed 
to serve Runway 04 predicated on the 


Zephyrhills NDB. Concurrent with 
publication of the SIAP, the operating 
status of the airport will change from 
VFR to IFR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1).is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended, as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 


§ 71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Zephyrhills, FL [New] 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Zephyrhills Municipal Airport 
(Lat. 28°13'35” N., Long. 82°09'30” W.); within 
3 miles each side of the 235° bearing from the 
Zephyrhills NDB (Lat. 28°13'24” N., Long. 
82°09'42”" W.), extending from the 6.5-mile 
radius area to 8.5 miles southwest of the 
NDB. 

Issued in East Point, Georgia, on February 
15, 1991. 

Don Cass, 

Acting Manager, Air Traffic Division, 
Southern Region. ; 
[FR Doc. 91-6410 Filed 3-6-1; 8:45 am 
BILLING CODE 4910-13-M 





14 CFR Part 71 
[Airspace Docket No. 90-ASO-33] 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment eliminates 
the arrival area extension southwest of 
the Owensboro-Daviess County Airport. 
The extension was designed to provide 
controlled airspace protection for 
instrument flight rules (IFR) aircraft 
exeruting the VOR Runway 05 standard 
instrument approach procedure (SIAP). 
This SIAP has been cancelled and the 
control zone extension is no longer 
required. Additionally, a minor 
correction is made to the latitude/ 
longitude coordinate position of the 
Owensboro-Daviess County Airport. 
EFFECTIVE DATE: 0901 UTC, May 30, 
1991. 

FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320: telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


History 


On December 26, 1990, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to amend the Owensboro, KY 
Control Zone. (55 FR 53002). The 
proposed action would eliminate the 
arrival area extension southwest of the 
Owensboro-Daviess County Airport 
since the controlled airspace was no 
longer necessary for protection of IFR 
aeronautical operations. Additionally, a 
minor correction would be made to the 
latitude/longitude coordinate position of 
the Owensboro-Daviess County Airport. 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. This amendment is the 
same as that proposed in the notice. 
Section 71.171 of part 71 of the Federal 
Aviation Regulations was republished in 
FAA Handbook 7400.6G dated 
September 4, 1990. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations amends 
the description of the Owensboro, KY 
Control Zone by eliminating the arrival 
area extension southwest of the airport. 
Also, a minor correction is made to the 


latitude/longitude coordinate position of 
the Owensboro-Daviess County Airport. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally | 
current. It, therefore, (1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended, as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Public Law 97-449, January 12, 
1983); 14 CFR 11.69. 


2. Section 71.171 is amended as 
follows: 


Owensboro, KY [Amended] 


Change the latitude/longitude coordinates 
of Owensboro-Daviess County Airport to 
“Lat. 37°44'26"'N., long. 87°09'59"",W.” and 
eliminate the clause, “within 3 miles each 
side of Owensboro VOR 222’ radial, 
extending from the 5-mile radius zone to 8.5 
miles southwest of the VOR.” 

Issued in East Point, Georgia, on February 
14, 1991. 


Don Cass, 

Acting Manager, Air Traffic Division, 
Southern Region. 

[FR Doc. 91-5409 Filed 3-86-91; 8:45 am] 
BILLING CODE 4010-13-m 
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14 CFR Part 71 


[Airspace Docket No. 90-ASW-6] 


Alteration of VOR Federal Airway V- 
212; TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


action: Correction of final rule. 


SUMMARY: This action corrects the 
description of VOR Federal Airway V- 
212 located in the vicinity of Lufkin, TX. 
The final rule was published in the 
Federal Register on February 5, 1991 (56. 
FR 4541). The published description was 
written as follows: “INT Navasota 021° 
and Lufkin, TX, 250° radials; Lufkin;.” 
The description should read: “INT 
Navasota 019° and Lufkin, TX, 250° 
radials, Lufkin;.” This corrects the 
mistake by changing the Navasota 021° 
radial to the 019° radial. 
EFFECTIVE DATE: 0901 UTC, April 4, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202} 
267-9250. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Register Document 91-2625, 
published on February 5, 1991, altered 
the description of VOR Federal Airway 
V-212 by adding a dogleg to the north 
between Navasota, TX, and Lufkin, TX 
(56 FR 4541). A mistake in the true radial 
was discovered. This action corrects 
that mistake by changing the radial from 
“INT Navasota 021°” to “INT Navasota 
019°.” 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 
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List of Subjects in 14 CFR Part 71 


Aviation safety, VOR Federal 
airways. 


Adoption of the Correction 

Accordingly, pursuant to the authority 
delegated to me, Federal R: 
Document 91-2625, as published in the 
Federal Register on February 5, 1991, is 
corrected as follows: 
V-212 [Corrected] 


By removing the words “Lufkin, TX;” and 
substituting the words “INT Navasota 019° 
and Lufkin, TX, 250° radials; Lufkin;” 


Issued in Washington, DC, on February 25, 
1991. 


Harold W. Becker, 


Manager, Airspace-Rules and Aeronautical 
Information Division. 


[FR Doc. 91-5411 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-44 


DEPARTMENT OF COMMERCE 
international Trade Administration 


DEPARTMENT OF THE INTERIOR 


Office of Territorial and International 
Affairs 


15 CFR Part 303 
[Docket No. 901226-1029] 


Limit on Duty-Free Insular Watches in 
Calendar Year 1991 


AGENCIES: Import Administration, 
International Trade Administration, 
Department of Commerce; Office of 
Territorial and International Affairs, 
Department of the Interior. 

ACTION: Final rule. 


SUMMARY: This action amends 15 CFR 


part 303, which governs duty-exemption 
allocations and duty-refund entitlements 
for watch producers in the United 
States’ insular possessions (the Virgin 
Islands, Guam, and American Samoa) 
and the Northern Mariana Islands. The 
amendments establish the total quantity 
and territorial shares of duty-exemption 
for 1991; raise the maximum value of 
components used in the assembly of 
duty-free watches to $175; give partial 
credit for wages paid to assemble some 
dutiable watches exceeding the value 
limit; more clearly define wages to be 
used in the allocation formula and 
shipments to be used in the calculation 
of the production incentive certificate; 
delete duplicative language; and clarify 
appeals procedures. 

EFFECTIVE DATE: April 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Faye Robinson, (202) 377-1660. 


SUPPLEMENTARY INFORMATION: We 
published these revisions in proposed 
form on January 9, 1991 (56 FR 812) and 
invited comments. We received no 
comments. 

The Departments establish for 
calendar year 1991 a total quantity and 
respective territorial shares as shown in 
the following table: 


Virgitr Islamds...ccccsssssossccecessseeerseneeee . 4,200,000 
Ce aaa hireeeascasicasbesecnseasboenectiendatiies - 1,000,000 


Wy pcasassascssceccctessnrasscespcntischisenet 


Classification: Executive Order 12291. 
In accordance with Executive Order 
12291 (46 F.R. 13193, February 19, 1981), 
the Departments of Commerce and the 
Interior have determined that this rule 
does not constitute a “major rule” as 
defined by section 1(b) of the Order. 1t is 
not likely to result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Therefore, preparation of a Regulatory 
Impact Analysis is not required. 

This regulation was submitted to the 
Office of Management and Budget for 
review, as required by Executive Order 
12291. 

This final rule does not contain 
policies with Federalism implications 
sufficient to warrant preparation of a 
Federalism assessment under Executive 
Order 12612. 


Regulatory Flexibility Act 


In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., the 
General Counsel of the Department of 
Commerce has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. Fewer than ten entities are 
directly affected by this action. The 
commercial benefits of the program 
governed by these regulations, for 
entities both directly and indirectly 
affected, are less than $10 million per 
year. 


Paperwork Reduction Act 


This rulemaking does contain 
information collection activities subject 
to the Paperwork Reduction Act of 1980, 


44 U.S.C. 3501 et seg., which are 
currently approved by the Office of 
Management and Budget under control 
numbers 0625-0040 and 0625-0134. The 
amendments will not significantly 
increase the information burden on the 
public. 


List of Subjects in 15 CFR Part 303 


Administrative practice and 
procedure, American Samoa, Customs 
duties and inspection, Guam, Imports, 
Marketing quotas, Northern Mariana 
Islands, Reporting and recordkeeping 
requirements, Virgin Islands, Watches 
and jewelry. 

For reasons set forth above, we are 
amending part 303 as follows: 


PART 303—[AMENDED] 


1. The authority citation for part 303 
continues to read as follows: 


Authority: Pub. L. 97-446, 96 Stat. 2329, 2331 
(19 U.S.C. 1202 note); Pub. L. 94-241, 90 Stat. 
263 (48 U.S.C. 1681, note). 


2. Section 303.2(a)(13) is revised to 
read as follows: 


§ 303.2 Definitions and forms. 

(a) eee 

(13) Creditable wages means all 
wages—up to the amount per person 
shown in § 303.14{a)(1)(i)—paid to 
permanent residents of the territories 
employed in a firm's 91/5 watch and 
watch movement assembly operations, 
plus any wages paid for the assembly of 
watches and watch movements the 
value of components for which exceed 
the limit set forth in § 303.14(b)(3) or for 
the repair of non-91/5 watches and 
watch movements, up to a total amount 
equal to 25 percent of the firm's other 
creditable wages. Wages paid for the 
assembly of watches and watch 
movements from components exceeding 
the value limits and for the repair of 
non-91/5 watches and watch 
movements are not creditable to the 
extent that such wages exceed the ratio 
set forth here. Also excluded are wages 
paid for special services rendered to the 
firm by accountants, lawyers, or other 
professional personnel, and for the 
assembly of non-91/5 watches and 
watch movements which are ineligible 
for-other than value-limit reasons. 


e + * * 


§ 303.12 [Amended] 
3. Section 303.12{d) is removed. 
4. Section 303.13{a) is amended by 


revising the first sentence to read as 
follows: 





$303.13. Appeals. 
{a) Any official decision or action 
relating to the allocation of duty- 
exemptions or to the issuance or use of 
production incentive certificates may be 
appealed to the Secretaries by any 
interested party.* * * 


$303.14 [Amended] 

5. Section 303.14 is amended as 
follows: 

a. Paragraph (a)(1)(i) is revised; 

b. Paragraph (b)(3) is amended a 
removing “$150” and adding “$175” in 
its place; 

c. Paragraph (c) is revised; and 

d. Paragraph (e) is amended by 
removing “4,700,000” and adding 
“4,200,000” in its place. 


$303.14 Allocation factors and 
miscellaneous provisions. 


‘a)* * * 
a 


(i) Fifty percent of the territorial share 
shall be allocated on the basis of the net 
dollar amount of economic contributions 
to the territory consisting of the dollar 
amount of creditable wages, up to a 
maximum of $32,000 per person, paid by 
each producer to territorial residents, 
plus the dollar amount of income taxes 
(excluding penalty and interest 
payments and deducting any income tax 
refunds and subsidies paid by the 
territorial government), and 

(c) Calculation of the value of 
production incentive certificates. (1} The 
value of each producer's certificate shall 


. The agency is amending the 
regulations in 21 CFR 510.600, 522.900, 
524.2101, 558.95, 558.274, 558.325, 558.485, 


equal the producer's average creditable 
wages per unit shipped (including non- 

91/5 units as provided for in 

§ 303.2(a)(13)) multiplied by the sum of: 

(i) The number of units shipped up to 
300,000 units times a factor of 90%; plus 

(ii) Incremental units shipped up to 
450,000 units times a factor of 85%; plus 

(iii) Incremental units shipped up to 
600,000 times a factor of 80%; plus 

(iv) Incremental shipments up to 
750,000 units times a factor of 65%. 

(2) The Departments may make 
adjustments for these data in the 
manner set forth in section 
§ 303.10(c)(2). 

(3) Section 303.2(a)(13) provides for 
certain non-91/5 wages to be creditable 
up to 25% of other creditable wages. For 
purposes of subparagraph (1), above, 
non-91/5 units shall enter the 
calculation of a producer’s average 
creditable wages only proportionally 
with the crediting of wages paid for their 
assembly. If, for example, 40% of wages 
paid for the assembly of non-91/5 units 
is disallowed, 40% of the related units 
will also be excluded from the 
calculation. 


* * * * * 


- Eric L. Garfinkel, 


Assistant Secretary for Import 
Administration. 


Stella G. Guerra, 


Assistant Secretary for Territorial and 
International Affairs. 
[FR Doc. 91-5399 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-DS-™ 


558.625, and 558.630 to reflect 
withdrawal of maprovel of these 
NADA's. 
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‘DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 
Food and Drug Administration 
21 CFR Parts 510, 522, 524, and 558 


Animal Drugs, Feeds, and Related 
Products; Bambermycin, et al. 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


sumMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to remove those 
portions of the regulations reflecting 
approval of 20 new animal drug 
applications (NADA's) held by various 


‘ sponsors. The firms requested 


withdrawal of approval of the NADA’s. 
In a notice published elsewhere in this 
issue of the Federal Register, FDA is 
withdrawing approval of the NADA’s. 


EFFECTIVE DATE: March 18, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443— 
4093. 


SUPPLEMENTARY INFORMATION: In a 

notice published elsewhere in this issue 

of the Federal Register, FDA is 

withdrawing approval of the following 
8: 


Additionally, because seven of the ten: - 
sponsors listed above are no longer » 
sponsors of any approved NADA's, 
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§ 510.600 is amended to remove the 
sponsor entries for those firms. 


List of Subjects in 21 CFR 


Part 510: Administrative practice and 
procedure, Animal drugs, Labeling, 
Reporting and recordkeeping 
requirements. 

Part 522: Animal drugs. 

Part 524: Animal drugs. 

Part 558: Animal drugs, Animal feeds. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR parts 510, 522, 524, and 558 are 
amended as follows: 


PART 510—NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 510 continues to read as follows: 

Authority: Secs. 201, 301, 501, 502, 503, 512, 
701, 706 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321, 331, 351, 352, 353, 
360b, 371, 376). 


§ 510.600 [Amended] 


2. Section 510.600 Names, addresses, 
and drug labeler codes of sponsors of 
approved applications is amended in the 
table in paragraph (c)(1) by removing 
the entries for “Agri-Basics, ConAgra- 
Westfeeds”, “Blair Milling & Elevator 
Co., Inc.”, “Dale Alley Co.”, “Lavergne 
Supplement Co.”, “National 
Pharmaceutical Mfg. Co., a Division of 
Barre-National, Inc.”, “Stutts Scientific 
Service, Inc.”, “J. H. Wake Feed Mill, 
Inc.”, and in the table in paragraph (c)(2) 
by removing the entries for “000570”, 
“017476”, “018083”, 018597", “022422”, 
023368", and 048696”. 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


3. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b). 


§522.900 [Amended] 

4. Section 522.900 Euthanasia solution 
is amended by removing paragraph (a) 
and reserving it. 


PART 524—OPHTHALMIC AND 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


5. The authority citation for 21 CFR 
part 524 continues to read as follows: 


Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b). 


§ 524.2101 [Amended] . 
6. Section 524.2101 Selenium disulfide 

suspension is amended in paragraph (c) 

introductory text by removing “000570,”. 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


7. The authority citation for 21 CFR’ 
part 558 continues to read as follows: 

Authority: Secs. 512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360b, 371). 

§ 558.95 [Amended] 

8. Section 558.95 bambermycins is 
amended by removing paragraph (a)(5). 
§ 558.274 [Amended] 

9. Section 558.274 Hygromycin B is 
amended in paragraph (a)(2) by 
removing “, 018083, and 043733”; in 
paragraph (a)(4) by removing “018083,” 
and “022422, 043733”; and in paragraph 
(c)(1), entries (i) and (ii), in the sponsor 
column of the table, by removing 
“018083,” “02242,” and “043733,". 


§ 558.325 [Amended] 

10. Section 558.325 Lincomycin is 
amended by removing and reserving 
paragraphs (a)(2) and (a)(6). 

§ 558.485 [Amended] 

11. Section 558.485 Pyrantel tartrate is 
amended by removing and reserving 
paragraph (a)(6). 

§ 558.625 [Amended] 

12. Section 558.625 Tylosin is 
amended by removing and rese 
paragraphs (b)(3), (b)(32), (b)(50), (b)(60), 
(b)(65), (b)(87), and (b)(88). 

§ 558.630 [Amended] 

13. Section 558.630 Tylosin and 
sulfamethazine is amended by removing 
and reserving paragraph (b)(9) and in 
paragraph (b)(10) by removing “018083,” 
“023368,” and “043733,”. 

Dated: February 27, 1991. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 91-5300 Filed 3-6-91; 8:45 am] 
BILLING CODE 4160-01-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


29 CFR Part 1601 
RIN 3046-AA43 


Procedural Regulations 


AGENCY: Equal Employment Opportunity 
Commission. 
ACTION: Final rule. 


BEST COPY AVAILABLE 


SUMMARY: The Equal Employment 
Opportunity Commission is revising its 
procedural regulations to provide for 
enforcement of title I of the Americans 
with Disabilities Act (ADA). Title I of 
the ADA prohibits employment 
discrimination based on an individual's 
disability. The final rule applies the 
current title VII procedural regulations 
to both Title VII and ADA charges. In 
connection with this change, EEOC is 
revising § 1601.19 of its procedural 
regulations to remove the procedure by 
which a party may request a review of a 
field director's determination. This 
review process has met all of EEOC’s 
goals of strengthening its law 
enforcement capabilities, and EEOC is 
shifting the focus of the process and 
redirecting resources to other law 
enforcement purposes. 


EFFECTIVE DATE: April 8, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Nicholas M. Inzeo, Acting Associate 
Legal Counsel, Kathleen Oram, Senior 
Attorney, or Lairold Street, Staff 
Attorney, at (202) 663-4669 (voice) or 
(202) 663-7026 (TDD). 

Copies of this final rule are available 
in the following alternate formats: large 
print, braille, electronic computer disk, 
and audio-tape. Copies may be obtained 
from the Office of Equal Employment 
Opportunity by calling (202) 663-4395 
(voice) or (202) 663-4399 (TDD). 
SUPPLEMENTARY INFORMATION: On July 
26, 1990, President Bush signed into law 
the Americans with Disabilities Act, 
Public Law No. 101-336, 104 Stat. 330, 42 
U.S.C. 12101 through 12213. Title I of the 
ADA prohibits employment 
discrimination based on disability. Title 
I will become effective as to employers 
of 25 or more employees on July 26, 1992. 
Section 107 of the ADA provides for 
enforcement of the employment 
discrimination provisions by the EEOC 
and incorporates the powers, remedies 
and procedures set forth in sections 705, 
706, 707, 709, and 710 of title VII of the 
Civil Rights Act of 1964, 42 U.S.C. 2000e- 
4 through 6, 8 and 9. Consequently, 
EEOC is amending its Title VII 
procedural regulations so that they will 
apply also to charges of employment 
discrimination filed under the 
Americans with Disabilities Act. 

The EEOC also is amending its 
procedural regulations to replace the 
phrase “706 agency” with the phrase 
“FEP agency” everywhere it is found. 
The change is consistent with current 
title VII terminology and will further 
demonstrate that title VI and ADA 
procedures are similar. The term “706 
agency” is derived from the deferral 
provision in section 706 of title VIL. The 





change will prevent confusion regarding 
the meaning of 706 agencies, as state 
and local fair employment practice 
agencies, especially with regard to 
charges filed under the Americans with 
Disabilities Act. 

The Commission is making a number 
of changes to its procedural regulations 
to effectuate inclusion of the Americans 
with Disabilities Act. One of those 
changes deserves mention. EEOC is 
moving subpart D of the current 
regulations to the end of the part and 
redesignating it as subpart H. Subpart D, 
containing §§ 1601.31 through 1601.33, 
permits a respondent to raise, as a 
defense to a charge, any written 
interpretation or opinion of the 
Commission. The sections are drawn 
from section 713(b) of title VII, 42 U.S.C. 
2000e-12(b), which was not incorporated 
by section 107 of the Americans with 
Disabilities Act and which has no 
counterpart in the Americans with 
Disabilities Act. Redesignated subpart H 
will apply only to charges filed under 
title VIL. 

As part of the Commission's ongoing 
efforts to review its law enforcement 
processes, and consistent with the 
encouragement of Congress to continue 
these efforts to streamline the 
procedures by which cases are 
processed, the Commission is shifting 
the focus of its Determinations Review 
Program. The Commission's review 
demonstrates that the program has 
accomplished its purpose with respect to 
the review of no cause determinations 
issued by EEOC field offices. Because of 
the success of the Determinations 
Review Program, the Commission has 
concluded that it should shift the focus ~ 
of the program (a review program will 
continue to exist, but members of the 
Commission or agency management will 
initiate the reviews) and transfer these 
resources to other enforcement 
activities. 

The Commission will continue to 
review the no cause determinations 
issued by field offices. Members of the 
Commission or agency management will 
initiate reviews of specific offices, 
specific types of closures or specific 
issues. In addition, the Commission will 
have the flexibility to, and in 
appropriate circumstances will, review 
closures other than no cause 
determinations. 

The Commission is maxing this 
change by amending section 1601.19, 
which regulates ow no cause 
determinations are issued. The 
regulation will provide that 
determinations issued by EEOC field 
offices will be final when issued, subject 
to the rignt of the Commission and 
Commission managers to reconsider 


those decisions in accordance with 
longstanding Commission procedures. 
This regulatory amendment will permit 
the Commission to transfer the 
resources required by the 
Determinations Review Program to other 
enforcement programs in the 
headquarters and field offices. 


List of Subjects in 29 CFR Part 1601 


Administrative practice and 
procedure, Equal Employment 
Opportunity. 

For the Commission. 

Evan J. Kemp, Jr., 
Chairman 


PART 1601—{AMENDED] 


Accordingly, 29 CFR part 1601 is 
amended as follows: 

1. The authority citation for part 1601 
is revised to read as follows: 


Authority: 42 U.S.C. 2000e to 2000e-17; 42 
U.S.C. 12111 to 12117. 


2. All references to “706 agency” or 
“706 Agency” in part 1601 are revised to 
read “FEP agency.” 

3. Section 1601.1 is revised to read as 
follows: 


§ 1601.1 Purpose. 

The regulations set forth in this part 
contain the procedures established by 
the Equal Employment Opportunity 
Commission for carrying out its 
responsibilities in the administration 
and enforcement of title VII of the Civil 
Rights Act of 1964 and the Americans 
with Disabilities Act of 1990. Section 107 
of the Americans with Disabilities Act 
incorporates the powers, remedies and 
procedures set forth in sections 705, 706, 
707, 709 and 710 of the Civil Rights Act 
of 1964. Based on its experience in the 
enforcement of title VII and the 
Americans with Disabilities Act and 
upon its evaluation of suggestions and 
petitions for amendments submitted by 
interested persons in accordance with 
§ 1601.31, the Commission may from 
time to time amend and revise these 
procedures. 

4. Section 1601.2 is revised to read as 
follows: 


§ 1601.2 Terms defined in Title Vil of the 
Civil Rights Act and the Americans with 
Disabilities Act. 

The terms person, employer, 
employment agency, labor organization, 
employee, commerce, industry affecting 
commerce, State and religion as used in 
this part shall have the meanings set 
forth in section 701 of title VI of the 
Civil Rights Act of 1964. The term 
“disability” shall have the meaning set 
forth in section 3 of the Americans with 
Disabilities Act of 1990. : 
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5. Section 1601.3 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1601.3 Other definitions. 


(a) For the purposes of this part, the 
term Title VII shall mean title VII of the 
Civil Rights Act of 1964; the term “ADA” 
shall mean the Americans with 
Disabilities Act of 1990; the term 
“Commission” shall mean the Equal 
Employment Opportunity Commission 
or any of its designated representatives; 
“Washington Field Office” shall mean 
thé Commission's primary non- 
Headquarters office serving the District 
of Columbia and surrounding Maryland 
and Virginia suburban counties and 
jurisdictions; the term “field office” shall 
mean any of the Commission’s District 
Offices, Area Offices and Local Offices, 
and its Washington Field Office; the — 
term “FEP agency shall mean a State or 
local agency which the Commission has 
determined satisfies the criteria stated 
in section 706(c) of title VII; and the term 
“verified” shall mean sworn to or 
affirmed before a notary public, 
designated representative of the 
Commission, or other person duly 
authorized by law to administer oaths 
and take acknowledgements, or 
supported by an unsworn declaration in 
writing under penalty of perjury. 

6. In 29 CFR part 1601 add the words 
“or the ADA” after the words “Title VII” 
in the following places: 

(a) § 1601.6{a); 

(b) § 1601.7(a); 

(c) $ 1601.10; 

(d) § 1601.11(b); 

(e) § 1601.13(a)(4)(i); 

(f) § 1601.18{a); 

(g) § 1601.21(a); 

(h) $ 1601.21(e)(2)(iii); 

(i) $ 1601.22; 

(j) $ 1601.24(c); 

(k) § 1601.25; 

(1) § 1601.28(a)(3); 

(m) § 1601.79. 

7. In 29 CFR part 1601 add the words 
“and the ADA” after the words “Title 
VII” in the following places: 

(a) § 1601.16(a) introductory text; 

(b) § 1601.17(a); 

(c) § 1601.34. 


§ 1601.13 [Amended] 


8. Section 1601.13 is amended as 
follows: 

(a) Paragraph (a)(3)(i) is amended by 
removing the words “the Act” and 
adding, in their place, the words “title 
Vil,” and by adding the words “‘or the 
ADA” after the words “concurrently 
regulated by title VII.” 
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(b) Paragraph (a)(4){i)(C) is amended 
by ad the words “of title VII" at the 
end of the sentence. 

(c) The first sentence of paragraph (c) 
is amended by removing the words “and 
other fair employment practice 
agencies.” 


§ 1601.18 [Amended] 

9. In § 1601.18, paragraph (a) is 
amended to add the words “or the 
Rehabilitation Act” after the words 
“section 717 of title VII.” 

10. Section 1601.19 is amended by 
removing paragraphs (b), (c) and (d), 
redesignating paragraph (e) as 
paragraph (b) and revising paragraph (a) 
to read as follows: 


§ 1601.19 No cause determinations: 
Procedure and authority. 


(a) Where the Commission completes 
its investigation of a charge and finds 
that there is not reasonable cause to 
believe that an unlawful employment 
practice has occurred or is occurring as 
to all issues addressed in the 
determination, the Commission shall 
issue a letter of determination to all 
parties to the charge indicating the 
finding. The Commission's letter of 
determination shall be the final 
determination of the Commission. The 
letter of determination shall inform the 
person claiming to be aggrieved or the 
person on whose behalf a charge was 
filed of the right to sue in federal district 
court within 90 days of receipt of the 
letter of determination. The Commission 
hereby delegates authority to the 
Program Director, Office of Program 
Operations, or upon delegation of the 
Directors, Field Management Programs, 
Office of Program Operations, and 
District Directors or upon delegation to 
Area Directors or Local Directors, 
except in those cases involving issues 
currently designated by the Commission 
for priority review, to issue a no cause 
letter of determination. 


* * * * * 


§ 1601.21 [Amended] 

11. In § 1601.21, the first sentence of 
paragraph (d) is amended to remove the 
words “the Director, Determinations 
Review Program, Office of Program 
Operations or.” 

12. Section 1601.22 is amended to 
revise the first sentence to read as 
follows: 


§ 1601.22 Confidentiality. 

Neither a charge, nor information 
obtained during the investigation of a 
charge of employment discrimination 
under the ADA or title VII, nor 
information obtained from records 
required to be kept or reports required 


to be filed pursuant to the ADA or title 
VIL, shall be made matters of public 
information by the Commission prior to 
the institution of any proceeding under 
the ADA or title VII involving such 
charge or information. * * * 


§ 1601.24 [Amended] 

13. In § 1601.24, paragraph (a) is 
amended to remove the words “and 
after the review provided for in 
§ 1601.19.” 


§ 1601.26 [Amended] 

14. In § 1601.26, paragraph (a) is 
amended to add the words “or the 
ADA” after the words “Commission's 
functions under title VII” and to add the 
words “or the ADA” after the words 
“effective enforcement of title VII.” 


§ 1601.28 [Amended] 


15. Section 1601.28 is amended as 
follows: 

(a) Paragraph (b)(1) introductory text 
is amended to remove the words “the 
Act” and add, in their place, the words 
“title VII or the ADA” and to add the 
words “or the ADA” after the words 
“compliance with title VII.” 

(b) Paragraph (e)(1) is amended to add 
the words “under title VII or the ADA” 
after the words “bring a civil action” 
and to remove the words “the Act” and 
add, in their place, the words “title VII 
or section 107 of the ADA.” 


§ 1601.30 [Amended] 


16. Section 1601.30 is amended by 
revising the first sentence of paragraph 
(a) to read as follows: 


§ 1601.30 Notices to be Posted. 

(a) Every employer, employment 
agency, labor organization, and joint 
labor-management committee 
controlling an apprenticeship or other 
training program that has an obligation 


_ under title VII or the ADA shall post and 


keep posted in conspicuous places upon 
its premises notices in an accessible 


- format, to be prepared or approved by 


the Commission, describing the 
applicable provisions of title VII and the 
ADA.* *.? 


* * ® * * 


Subpart H—{Amended and 
Redesignated as Subpart G] 


17. Subpart H is redesignated as 
subpart G and amended by removing the 
authority citation. 

18. Subpart D is redesignated as 
subpart H and the title is revised to read 
as follows: 


Subpart H—Titie Vil interpretations 
and Opinions by the Commission 


Se ee ee 


19. Subpart E is redesignated as 
Subpart D. 


Subpart E—{Redesignated as Subpart 


20. Subpart F is redesignated as 
Subpart E. 


Subpart F—[Reserved] 
21. Subpart F is reserved. 


§ 1601.70 [Amended] 


22. Section 1601.70 is amended as 
follows: 

(a) Paragraph (a)(1) is amended by 
removing the words “sex or national 
origin” and adding, in their place, the 
words “sex, national origin or 
disability.” 

(b) Paragraphs (b) and (c) are 
amended by removing the words “706 
designation” wherever they appear and 
adding, in their place, the words “FEP 
agency designation.” 

(c) Paragraph (d) is amended by 
removing the words “of the Act” and 
adding, in their place, the words “of title 
Vil or the ADA.” 


§ 1601.74 [Amended] 


23. In § 1601.74, footnote 7 of 
paragraph (a) is amended to remove the 
words “706 designation” and add, in 
their place, the words “FEP agency 
designation.” 

§ 1601.75 [Amended] 

24. In § 1601.75, paragraph (a) is 
amended to remove the words “as 
provided in section 706(b) of title VII.” 


25. Section 1601.31 is redesignated as 
§ 1601.91 and revised to read as follows: 


§ 1601.91 Request for Title Vil 
interpretation or opinion. 


Any interested person desiring a 
written title VII interpretation or opinion 
from the Commission may make such a 
request. However, issuance of title VII 
interpretations or opinions is 
discretionary. 


§ 1601.32 [Amended and Redesignated as 
§ 1601.92] 

26. Section 1601.32 is redesignated as 
§ 1601.92 and amended as follows: 

(a) The introductory text is amended 
by removing the words“2401 E Street, 
NW., Washington, DC 20506” and 
adding, in their place, the words “1801L - 
Street, NW., Washington, DC 20507.” 





9626 Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Rules and Regulations 


(b) Paragraph (c) is amended by 
adding the words “title VII" after the 
words “reasons why the.” 


§ 1601.33 [Redesignated as § 1601.93] 


27. Section 1601.33 is redesignated as 
§ 1601.93. 


[FR Doc. 91-5308 Filed 3-6-01; 8:45 am] 
BILLING CODE 6750-06-M 


DEPARTMENT OF LABOR 


Mine Safety and Health Administration 
30 CFR Parts 56 and 57 
RIN 1219-AA17 


Safety Standards for Explosives at 
Metal and Nonmetal Mines 


AGENCY: Mine Safety and Health 
Administration, Labor. 


ACTION: Delay of effective date of final 
rule. 


SUMMARY: The Mine Safety and Health 


Administration (MSHA) is delaying the 
effective date of the Agency's final rule 
revising its safety standards for 


explosives at metal and nonmetal mines. 


This delay will allow MSHA time to 
review concerns raised by the regulated 
public prior to implementation of the 
rule. 


EFFECTIVE DATE: The final rule will 
become effective May 20, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations, and Variances, 
MSHA, (703) 235-1910. 

SUPPLEMENTARY INFORMATION: On 
January 18, 1991, MSHA published a 
final rule (56 FR 2070) to revise safety 
standards that address explosives at 
metal and nonmetal mines. Interested 
parties have raised some concerns 
regarding the final rule and the Agency 
believes that these concerns need to be 
reviewed and resolved prior to the rule’s 
effective date. The effective date for the 
final rule was scheduled for March 19, 
1991. MSHA is delaying the effective 
date to May 20, 1991 in order to 
complete its review of these concerns. 


Dated: March 4, 1991. 
William J. Tattersall, 
Assistant Secretary for Mine Safety and 
Health. 
[FR Doc. 91-5397 Filed: 3-6-01; 8:45 am] 
BILLING CODE 4510~43-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Parts 6 and & 
RIN 2900-AD74 


Authority of Fiduciaries To Conduct 
insurance Transactions 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Final regulations. 


SUMMARY: The Department of Veterans 
Affairs is amending its regulations to 
clarify and enunciate the right and 
authority of fiduciaries to conduct 
insurance transactions on behalf of 
government life insurance policyholders 
and beneficiaries. 

EFFECTIVE DATE: April 8, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Paul F. Koons, Assistant Director for 
Insurance, Department of Veterans 
Affairs Regional Office and Insurance 
Center, P.O. Box 8079, Philadelphia, PA 
19101, (215) 951-5360. 

SUPPLEMENTARY INFORMATION: On 
pages 33140 and 33141 of the Federal 
Register dated August 14, 1990, VA 
published proposed regulatory 
amendments to clarify and enunciate 
the right and authority of fiduciaries to 
conduct insurance transactions on 
behalf of government life insurance 
policyholders and heneficiaries. 
Interested parties were given 30 days in 
which to submit written comments, 
suggestions, or objections regarding the 
proposed regulatory amendments. 

One written comment was received 
during the comment period. The 
comment dated August 31, 1990, agrees 
with the proposed regulations. The 
commenter suggests, however, that 
regulations be further amended to give a 
fiduciary the authority to obtain the 
name of the insured’s beneficiary and to 
change the beneficiary to the insured’s 
estate without obtaining the approval of 
a state court. 

With regard to the release of 
beneficiary information to fiduciaries, 
current procedures already allow for the 
release of such information to the 
recognized Federal fiduciary of an 
incompetent insured or beneficiary, as 
permitted by routine use number 23, 
Veterans and Armed Forces Personnel 
U.S. Government In-Force Life Insurance 
Records-VA (36VA00), Privacy Act 
Issuances, 1987 Comp., Vol. V, p. 788, 
789-90. As for the suggestion that the 
authority of a fiduciary be expanded to 
include the changing of the insured’s 
beneficiary, we do not believe this 
would be in the best interest of the 
insured. 


Courts have generally held that the 
guardian of an incompetent insured does 
not have the authority to change the 
insured’s beneficiary under a life 
insurance policy. 39 Am. Jur. 2d 
Guardian and Ward section 41 (1968); 39 
C.J.S. Guardian & Ward section 23 
(1976). While there are a few 
jurisdictions which do, under certain 
circumstances, permit a guardian to 
change a ward’s beneficiary, even those 
jurisdictions have found the 
testamentary act of changing a 
beneficiary on a life insurance policy to 
be so personal a matter as to require 
specific court approval. See Murray v. 
United States, 107 F. Supp. 290 (E.D. 
Mich. 1950), aff'd. per curiam, 188 F.2d 
362 (6th Cir. 1951), cert. denied, 342 U.S. 
816 (1951); In re Church’s Estate, 141 F. 
Supp. 703 (D.D.C. 1956); Roecker v. U.S., 
379 F.2d 400 (5th Cir. 1967), cert. denied, 
389 U.S. 1005 (1967). We concur in the 
reasoning of those decisions. Therefore, 
we have not amended the proposed 
regulations to incorporate this 
suggestion. 

The Secretary of Veterans Affairs 
hereby certifies that these final 
regulations will not have a significant 
impact on a substantial number of small 
entities as they are defined in the 
Regulatory Flexibility Act (RFA), 5 
U.S.C. 601-612. Pursuant to 5 U.S.C. 
605(b), these final regulations are, 
therefore, exempt from the initial and 
final regulatory flexibility analyses 
requirements of sections 603 and 604. 
The reason for this certification is that 
these final regulations will affect only 
certain government life insurance 
policyholders. They will, therefore, have 
no significant direct impact on small 
entities in terms of compliance costs, 
paperwork requirements or effects on 
competition. 

The Department of Veterans Affairs 
has also determined that these final 
regulations are nonmajor in accordance 
with Executive Order 12291, Federal 
Regulation. These regulations will not 
have a $100 million dollar annual effect 
on the economy, will not cause a major 
increase in costs or prices, and will not 
otherwise have any significant adverse 
economic effects. 


The Catalog of Federal Domestic Assistance 
Program number for these regulations is 
64.103. 


List of Subjects 
38 CFR Part 6 

Life insurance, Veterans. 
38 CFR Part 8 

Life insurance, Veterans. 
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Approved: February 7, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


38 CFR part 6, United States 
Government Life Insurance, and part 8, 
National Service Life Insurance, are 
amended as follows: 


PART 6—{AMENDED} 


1. Section 6.211 and its authority 
citation are added to read as follows: 


§6.211 Guardian: definition and authority. 


(a) Definition. For the purpose of this 
section, the term “guardian” includes 
any fiduciary certified by the 
appropriate Veterans Services Officer 
under § 13.55 of this title to receive 
benefits in a fiduciary capacity for an 
insured or beneficiary. 

(b) Authority. For the purpose of this 
part, a guardian of an insured or 
beneficiary shall have authority to: 
Apply for conversion of a policy or 
change of plan; reinstate a policy; 
withdraw dividends held on deposit or 
credit; select or change a dividend 
option; obtain a policy loan; cash 
surrender a policy; authorize a 
deduction from benefits or allotment 
from military retired pay to pay 
premiums; apply for and receive 
payment of the proceeds on a matured 
policy; select or change the premium 
payment option; apply for waiver of 
premiums; select or change the 
settlement option for beneficiaries; 
assign a beneficiary's interest as 
provided under section 753 of title 38, 
United States Code. 


(Authority: 38 U.S.C. 744) 


PART 8—{ AMENDED] 


2. Section 8.119 and its authority 
citation are added to read as follows: 


§8.119 Guardian: definition and authority. 

(a) Definition. For the purpose of this 
section, the term “guardian” includes 
any fiduciary certified by the 
appropriate Veterans Services Officer 
under § 13.55 of this title to receive 
benefits in a fiduciary capacity for an 
insured or beneficiary. 

(b) Authority. For the purpose of this 
part, a guardian of an insured or 
beneficiary shall have authority to: 
Apply for insurance; apply for 
conversion of a policy or change of plan; 
reinstate a policy; withdraw dividends 
held on deposit or credit; select or 
change a dividend option; obtain a 
policy loan; cash surrender a policy; 
authorize a deduction from benefits or 
allotment from military retired pay to 
pay premiums; apply for and receive 
payment of the proceeds on a matured 


policy; select or change the premium 
payment option; apply for waiver of 
premiums and total disability income 
benefits; select or change settlement 
options for beneficiaries; assign a 
beneficiary's interest as provided under 
— 718 of title 38, United States 

e. 


(Authority: 38 U.S.C. 706) 


[FR Doc. 91-6355 Filed 3-6-01; 8:45 am] 
BILLING CODE 6320-01-M 


DEPARTMENT OF DEFENSE 
DEPARTMENT OF TRANSPORTATION 
Coast Guard 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 21 
RIN 2900-AE 10 


Reservists Education; implementation 
of the Veterans’ Benefits improvement 
and Health-Care Authorization Act of 
1986 


AGENCY: Department of Veterans 
Affairs, Department of Defense and 
Coast Guard, Department of © 
Transportation. 


ACTION: Final regulations. 


SUMMARY: The Veterans’ Benefits 
Improvement and Health-Care 
Authorization Act of 1986 contains 
several provisions which affect the 
administration of educational assistance 
for members of the Selected Reserve. 
The effect of these provisions is to 
change the way in which the 
Department of Veterans Affairs (VA) 
must measure certain courses which do 
not lead to a standard college degree; to 
add a requirement that certain reservists 
be counseled before choosing a program 
of education; and make a change 
concerning nonduplication of Federal 
programs. This amendment also 
contains two minor changes required by 
the Veterans’ Benefits and Program 
Improvement Act of 1988 pertaining to 
elimination of the 180 days service 
requirement and less than half-time 
training. Other amended regulations 
resulting from the Veterans’ Benefits 
and Program Improvement Act of 1988 
and dealing with the education 
programs the Department of Veterans 
Affairs administers will be proposed 
separately. 

EFFECTIVE DATE: The amendments to 

§ 21.7540(a) and § 21.7672 (b) through (f), 
like the provisions of law they 
implement, are retroactively effective on 


November 18, 1988. The effective date of 
all other amendments, like the 
provisions of law they implement, are 
retroactively effective on October 28, 
1986. 


FOR FURTHER INFORMATION CONTACT: 
June C. Schaeffer (225), Assistant 
Director for Policy and Program 
Administration, Education Service, 
Veterans Benefits Administration, 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 233-2092. 


SUPPLEMENTARY INFORMATION: On 
pages 47785 through 47790 of the Federal 
Register of November 17, 1989, there 
was published a Notice of Intent to 
amend 38 CFR part 21 to implement 
various provisions of the Veterans’ 
Benefits Improvement and Health-Care 
Authorization Act of 1986 and the 
Veterans’ Benefits and 

Improvement Act of 1988. Interested 
people were given 30 days to submit 
comments, suggestions or objections. 
VA, the Department of Defense and the 
Department of Transportation received 
no comments, suggestions or objections. 
Accordingly, the departments are 
making the proposal final. 

The Department of Veterans Affairs, 
the Department of Defense, and the 
Department of Transportation find that 
good cause exists for making the 
amendments to §§ 21.7540(a) and 
21.7672 (b) through (f), like the 
provisions of law they implement, 
retroactively effective on November 18, 
1988. VA, the Department of Defense 
and the Department of Transportation 
find that good cause exists for making 
the remainder of the amended 
regulations, like the sections of the law 
they implement, retroactively effective 
on October 28, 1986. To achieve the 
maximum benefit of this legislation for 
the affected individuals, it is necessary 
to implement these provisions of law as 
soon as possible. A delayed effective 
date would be contrary to statutory 
design; would complicate administration 
of these provisions of law; and might 
result in denial of a benefit to a reservist 
who is entitled by law to it, or in the 
granting of a benefit to a reservist who 
is not entitled to it. 

The Department of Veterans Affairs, 
the Department of Defense and the 
Department of Transportation have 
determined that these regulations do not 
contain a major rule as that term is 
defined by E.O. 12291, entitled Federal 
Regulation. The regulations will not 


_ have a $100 million annual effect on the 


economy, and will not cause a major 


. inerease in costs or prices for anyone. 


They will have no significant adverse 





effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Secretary of Veterans Affairs, the 
Secretary of Defense, and the Secretary 
of Transportation have certified that 
these regulations will not have a 
significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), the amended 
regulations, therefore, are exempt from 
the initial and final regulatory flexibility 
analyses requirements of sections 603 
and 604. 

This certification can be made 
because the regulations affect only 
individuals. They will have no 
significant economic impact on small 
entities, i.e., small businesses, small 
private and nonprofit organizations and 
small governmental jurisdictions. 

The Catalog of Federal Domestic 
Assistance number for the program 
affected by these regulations is 12.609. 


List of Subjects in 38 CFR Part 21 


Civil rights, Claims, Education, Grant 
programs—education, Loan programs— 
education, Reporting and recordkeeping 
requirements, Schools, Veterans, 
Vocational education, Vocational 
rehabilitation. 


Approved: March 21, 1990. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 

Approved: May 8, 1990. 
Albert V. Conte, 
Deputy Assistant Secretary of Reserve Affairs 
(Manpower and Personnel), Department of 
Defense. 

Approved: October 3, 1990. 
john N. Faigle, 
RADM, U.S. Coast Guard Chief, Office of 
Readiness and Reserve, Department of 
Transportation. 


PART 21—[ AMENDED] 


38 CFR part 21, Vocational 
Rehabilitation and Education, is 
amended as follows: 

1. In § 21.7540, paragraphs (a)(4) and 
(a)(5) and paragraph (b) and the 
authority citations for paragraph (a) and 
paragraph (b) are revised and paragraph 
(c) and its authority citation are added 
to read as follows: 


§ 21.7540 Eligibility for educational 
assistance. 


(a} * ** 


(4) Is participa tisfactorily in the 
Selected See 


(5) Has not elected to have his or her 
service in the Selected Reserve credited 
toward establishing eligibility to 
benefits provided under 38 U.S.C. 
chapter 30. 


(Authority: 38 U.S.C. 1433(c), 10 U.S.C. 2132; 
Pub. L. 96-625, Pub. L. 99-576, Pub. L. 100-680) 


(b) Limitations on establishing 
eligibility. (1) An individual must elect 
whether or not he or she wishes service 
in the Selected Reserve to be credited 
towards establishing eligibility under 38 
U.S.C. chapter 30 or under 10 U.S.C. 
chapter 106 when— 

(i) The individual is a reservist who is 
eligible for basic educational assistance 
provided under 38 U.S.C. 1412, and has 
established eligibility to that assistance 
partially through service in the Selected 
Reserve; or 

(ii) The individual is a member of the 
National Guard or Air National Guard 
who has established eligibility for basic 
educational assistance provided under 
38 U.S.C. 1412 through activation under 
a provision of law other than 32 U.S.C. 
316, 502, 503, 504 or 505 followed by 
service in the Selected Reserve. 

(2) A reservist may revoke his or her 
election provided he or she has not 
negotiated a check for benefits under 
either 38 U.S.C. chapter 30 or 10 U.S.C. 
chapter 106 after the date of the election. 
Once the reservist has negotiated a 
check under either chapter, the election 
is irrevocable. 


(Authority: 38 U.S.C. 1433(c), 10 U.S.C. 2132; 
Pub. L. 98-525, Pub. L.99-576) 


(c) Dual eligibility. An individual who 
has established eligibility for basic 
educational assistance under 38 U.S.C. 
chapter 30 solely through service on 
active duty may establish eligibility for 
educational assistance under 10 U.S.C. 
chapter 106 by meeting the requirements 
of paragraph (a) of this section. 
aeentes 10 U.S.C. 2132(d), 2194; Pub. L. 96- 
525 


2. In § 21.7600, paragraphs (b) and (d) 
and their authority citations are revised 
to read as follows: 


§ 21.7600 Counseling. 

(b) Required counseling. (1) In any 
case in which the Department of 
Veterans Affairs has rated the reservist 
as being incompetent, the reservist must 
be counseled before selecting a program 
of education. The requirement that 
counseling be provided is met when— 

(i) The reservist has had one or more 
personal interviews with the counselor; 

(ii) The counselor and the reservist 
have jointly developed 
recommendations for selecting a 
program of education; and 
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(iii) The counselor has reviewed the 
recommendations with the reservist. 

(2) The veteran may follow the 
recommendations developed in the 
course of counseling, but is not required 
to do so. 

(3) The Department of Veterans 
Affairs will take no further action on a 
reservist’s application for assistance 
under this chapter when he or she— 

(i) Fails to report for counseling; 

(ii) Fails to cooperate in the 
counseling process; or 

(iii) Does not complete counseling to 
the extent required under paragraph 
(b)(1) of this section. 

(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1663; 
Pub. L. 98-525, Pub. L. 99-576) 

(d) Provision of counseling. The 
Department of Veterans Affairs shall 
provide counseling as needed for the 
purposes identified in paragraphs (a) 
and (c) of this section upon request of 
the reservist. In addition, the 
Department of Veterans Affairs shall 
provide counseling as needed for the 
purposes identified in paragraph (b) of 
this section following the reservist’s 
request for counseling, the reservist's 
initial application for benefits or any 
communication from the reservist or 
guardian indicating that the reservist 
wishes to change his or her program. 
The Department of Veterans Affairs 
shall take appropriate steps (including 
individual notification where feasible) 
to acquaint reservists with the 
availability and advantages of 
counseling services. 

(Authority: 10 U.S.C. 2136(b}; 38 U.S.C. 1663; 
Pub. L. 98-525, Pub. L. 99-576) 


3. Section 21.7603 is revised to read as 
follows: 


§ 21.7603 Travel expenses. 

The Department of Veterans Affairs 
will not pay for any costs of travel to 
and from the place of counseling for 
anyone who requests counseling under 
10 U.S.C. chapter 106 or for whom 
counseling is required under that 
chapter. 

(Authority: 38 U.S.C. 111) 


4. In § 21.7642, paragraph (a) and its 
authority citation are revised to read as 
follows: 


§ 21.7642 Nonduplication of educational 
assistance. 


(a) Payments of educational 
assistance shall not be duplicated. A 


concurrently 
under 10 U.S.C. Chapter 106 and any of 
the following provisions of law— 


(1) 38 U.S.C. ch. 30; 
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(2) 38 U.S.C. ch. 31; 

(3) 38 U.S.C. ch. 32; 

(4) 38 U.S.C. ch. 34; 

(5) 38 U.S.C. ch. 35; 

(6) 38 U.S.C. ch. 107; . 

(7) Section 903 of the Department of 
Defense Authorization Act, 1981; or 

(8) The Hostage Relief Act of 1980. 
(Authority: 36 U.S.C. 1439(a), 1781(b), 1785; 
Pub. L. 98-525, Pub. L. 998-576) 


* * * * * 


§ 21.7670 [Amended] 

5. in § 21.7670, paragraph (e) is 
removed and reserved. 

6. In § 21.7672, paragraphs (a) and (b) 
and their authority citations are revised 
and paragraphs (c), (d), (e), and (f) and 
their authority citations are added to 
read as follows: 


§ 21.7672 Measurement of courses not 
leading to a standard college degree. 

(a) Overview. (1) Courses not leading 
to a standard college degree may be 
measured on either a clock-hour basis, 
or a credit-hour basis or a combination 
of both. Factors which the Department 
of Veterans Affairs must include in 
determining the proper basis for 
measurement include whether the 
courses are accredited; whether the 
course could be credited toward a 
standard college degree; and whether 
the course is offered on a standard 
quarter or semester-hour basis. 

(2) In determining which is the correct 
basis for measuring a reservist’s 
enrollment, the Department of Veterans 
Affairs will first examine whether 
credit-hour measurement is appropriate, 
as provided in paragraph (b) of this 
section or, if requested by the 
educational institution, paragraph (c) of 
this section. 

(3) If it is not appropriate to measure a 
reservist’s courses on a credit-hour 
basis, the Department of Veterans 
Affairs will use the provisions of 
paragraph (d) of this section to examine 
whether a combination of credit-hour 
and clock-hour measurement may be 
used. 

(4) If it is appropriate neither to 
measure the reservist’s enrollment on a 
credit-hour basis nor on a combination 
of credit hours and clock hours, the 
Department of Veterans Affairs will 
measure the enrollment on a clock-hour 
basis as described in paragraphs (e) and 
(f) of this section. 

(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 
1788(b); Pub. L. 99-576) 

(b) Credit-hour measurement— 
standard method. (1) The Department of 
Veterans Affairs will measure a 
reservist's enrollment in a course not 
leading to a standard college degree on 


a credit-hour basis whenever all 
conditions listed in paragraphs (b)(1) (i) 
through (ii) of this section are met. 

(i) The reservist is enrolled in a course 
which— 

(A) Is offered during the school year 
by a fully accredited institution of higher 
learning in residence on a standard 
quarter- or semester-hour basis; and 

(B) Is approved pursuant to 38 U.S.C. 
1775. 


{ii) A majority of the total credits 
required for the course is derived from 
unit courses or subjects offered by that 
institution of higher learning as part of a 
course, approved pursuant to 38 U.S.C, 
1775, leading to a single standard college 
degree. 

(2) When all the conditions of 
paragraph (b)(1) of this section are met, 
the Department of Veterans Affairs 
will— 

(i) Measure the reservist’s enrollment 
in the same manner as collegiate 
undergraduate courses are measured in 
§ 21.7670 (a), (b), and (c) of this part. 

(ii) Apply the provisions of— 

(A) Section 21.4272(e) of this part and 
measure those courses as though they 
were undergraduate courses using the 
“normal method”, when appropriate; 

(B) Section 21.4272(f) of this part if one 
or more of the reservist's courses have 
insufficient standard class sessions; and 

(C) Section 21.4272(g) of this part if 
one or more of the reservist's courses 
are offered during a nonstandard term. 


(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788; 
Pub. L. 99-578) 


(c) Credit-hour measurement— 
alternate method. Even though courses 
not leading to a standard college degree 
do not qualify for credit-hour 
measurement as provided in paragraph 
(b) of this section, an educational 
institution offering courses not leading 
to a standard college degree may 
measure those courses on a quarter- or 
semester-hour basis as indicated for 
collegiate courses in § 21.7670 of this 
part provided— 

(1) The academic portions of the 
courses require outside preparation and 
are measured on a minimum of 50 
minutes net of instruction per week for 
each quarter or semester hour of credit. 

(2) The laboratory portions of the 
courses are measured on a minimum of 2 
hours of attendance per week for each 
quarter or semester hour of credit. 

(3) The shop portion of the courses are 
measured on a minimum of 3 hours of 
attendance per week for each quarter or 
semester hour of credit. Not more than 2 
hours rest period shail be allowed per 
week for courses in which shop practice 
is an integral part of full-time courses; 
1% hours for three-quarter-time courses 


of 16-21 clock hours; 1 hour for one-half- 
time courses of 11-15 clock hours; 3/4 
hours for less than one-half-time courses 
of 6-10 clock hours; and no rest period 
shall be allowed for other less than one- 
half-time courses of 0-5 clock hours. 

(4) In no event shall the courses be 
considered full-time training when less 
than 22 hours per week of attendance is 
(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788; 
Pub. L. 98-525) 


(d) Mixed credit-hour and clock-hour 
measurement. (1) When a course not 
leading to a standard college degree in 
which the veteran is enrolled cannot 
qualify for credit-hour measurement 
under either paragraph (b) or (c) of this 
section, the Department of Veterans 
Affairs will measure the course on a 
combined clock-hour and credit-hour 
basis when the provisions of paragraphs 
(d)(1) (i) through (ii) of this section are 
met. : 

(i) The course in which the reservist is 
enrolled— 

(A) Is offered by an institution of 
higher learning, and 

(B) Does not lead to a standard 
college degree; and 

(ii) The institution of higher learning 
requires as part of the reservist's 
program of education one or more unit 
subjects for which credit is granted 
toward a standard college degree. 

(2) The Department of Veterans 
Affairs will apply— 

(i) The provisions of § 21.7670 (a), (b), 
and (c) of this part and the provisions of 
§ 21.4272 (e), (f} and (g) of this part, 
where appropriate, to the portion of the 
reservist’s enrollment consisting of the 
unit subject or subjects described in 
paragraph (d)(1)(ii) of this section 
measured on a credit-hour basis; and 

(ii) The provisions of paragraph (d) of 
this section to the portion of the 
reservist’s enrollment which is being 
measured on a clock-hour basis. 

(3) For a reservist enrolled in a school 
where 12 credit hours are normally full- 
time and where the courses which must 
be measured on a clock-hour basis 
would normally require 18 clock hours 
net instruction because the course is 
accredited and theory and class 
instruction predominate as provided in 
paragraph (f}(2) of this section, the 
Department of Veterans Affairs will 
measure enrollment as provided in the 
following table. Clock hours in the table 
include customary intervals not to 
exceed 10 minutes between classes. 
Shop practice and rest periods are 
excluded. Supervised instruction periods 
in schools’ shops and the time involved 
in field trips and individual and group 





instruction may be included in 
computing the clock-hour requirements. 
Credit hours in the table in this 
paragraph refer to credit hours pursued 
during a semester or quarter as defined 
in § 21.4200{b) of this part. If the 


semester or quarter is not one which 


meets the definition of § 21.4200(b) of 
this part, before using the table in this 
paragraph, the Department of Veterans 
Affairs will convert the credit hours 


being pursued by the reservist to 
equivalent credit hours using the 
procedure found in § 21.4272(g) of this 
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part. If there are insufficient class 
sessions to support the credit hours in 
which the reservist is enrolled, VA will 
use the class sessions as a basis for 
measurement as described in 

§ 21.4272(f}(2) of this part. 


(Minimum necessary clock hour enroliment—(12 credit hours and 18 clock hours are full time) 


tion. 
| 13 or 14 clock hours net 


instruction. 
12 clock hours net instruc- 


tion. 
| 10 clock hours net instruc- 
tion. 


11-15 clock hours net in- 
struction. 
10-14 clock hours net. in- 
9-12 clock hours net in- 
struction. 
7-11 clock hours net in- 
struction. 
6-9 clock hours net instruc- 


7-10 clock hours net in- 
struction. 
=e 
4-8 clock hours net instruc- 
tion. 
3-6 clock hours net instruc- 
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(4) For a reservist enrolled in a school 
where 12 credit hours are normally full- 
time, and where the courses which must 
he measured on a clock-hour basis 
would normally require 22 clock hours 
net instruction because the course is 
accredited and shop practice 
predominates as provided in paragraph 
(f)(1) of this section, the Department of 
Veterans Affairs will measure 
enrollment as provided in the following 


Credit hour enroliment 
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tion. 

4-8 clock hours net instruc- 
tion. 

3-6 clock hours net instruc- 
tion. 

1-5 clock hours net instruc- 
tion. 

0-3 clock hours net instruc- 
tion. 


tion. tion. 
1 clock hour net instruction...) 0 clock hours net instruc- 
tion. 


table. Supervised study is excluded from 
the clock hours included in the table in 
this paragraph. Credit hours in the table 
in this paragraph refer to credit hours 
pursued during a semester or quarter as 
defined in § 21.4200(b) of this part. If the 
semester or quarter is not one which 
meets the definition of § 21.4200({b) of 
this section, before using the table in 
this paragraph, the Department of 
Veterans Affairs will convert the credit 
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hours being pursued by the reservist to 
equivalent credit hours using the 
procedure found in § 21.4272(g) of this 
part. If there are insufficient class 
sessions to support the credit hours in 
which the reservist is enrolled, VA will 
use the class sessions as a basis for 
measurement as described in 

§ 21.4272(f)(2) of this part. 


MINIMUM NECESSARY CLOCK HOUR ENROLLMENT—(12 credit hours and 22 clock hours are full time) 
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MINIMUM NECESSARY CLOCK HOUR ENROLLMENT—(12 credit hours and 22 clock hours are full time) 


sEsggesegesgg gs 

ity ify al; 33 
Wau g 
ee 


(5) The Department of Veterans 
Affairs will measure an enrollment as 
provided in this paragraph when the 
provisions of paragraph (d)(1) of this 
section apply to the enrollment, but 
neither the provisions of paragraphs 
(d)(3) nor (d)(4) of this section apply. 
This may occur when either the courses 
which must be measured on a clock- 
hour basis normally require neither 18 
clock hours attendance nor 22 clock 
hours net instruction, or 12 credit hours 
are not normally full-time at the school, 
or both. Credit hours in this paragraph 
refer to credit hours pursued during a 
semester or quarter as defined in 
§ 21.4200(b) of this part. If the semester 
or quarter is not one which is defined in 
§ 21.4200(b) of this part, before using the 
procedure in this paragraph VA will 
convert the credit hours being pursued 
by the reservist to equivalent credit 
hours using the procedure found in 
§ 21.4272(g) of this part. If there are 
insufficient class sessions to support the 
credit hours in which the reservist is 
enrolled, the Department of Veterans 
Affairs will use the class sessions as a 
basis for measurement as described in 
§ 21.4272(f)(2) of this part. The 
Department of Veterans Affairs will— 


(i) Divide the number of credit hours. 


in which the reservist is enrolled by the 
number of credit hours normally 
considered full time, three-quarter time, 
and one-half time at the school; 

(ii) Multiply the percentages 
determined in paragraph (d){5){i) of this 
section by the number of clock hours of 
attendance or net instruction, as 
appropriate, which paragraph (e) or (f), 
respectively, or this section requires for 
each training time; 

(iii) Subtract the result determined in 
paragraph (d)(5)(ii) of this section from 
the minimum number of clock hours of 


attendance or net instruction, as 
appropriate, which paragraph (e) or (f) 
of this section, respectively, requires for 
each training time (rounding to the 
nearest clock hour and dropping 
fractions of one-half hour to the next 
lower clock hour). Negative numbers 
will be changed to zero; 

(iv) Multiply the length of time (if any) 
provided in paragraph (f) of this section 
for a rest period allowance by the 
percentage determined in paragraph 
(d)(5)(i) of this section; 

(v) Subtract the length of time 
determined in paragraph (d)(5){iv) of 
this section from the length of time 
determined in paragraph (f) of this 
section for a rest period allowance 
(rounding to the nearest quarter-hour 
and dropping fractions of 7% minutes to 
the next lower quarter-hour); and 

(vi) Measure the enrollment on the 
basis of the greatest training time 
permitted by the number of clock hours 
in which the reservist is enrolled and the 
length of his or her rest period 
allowance. 


(Authority: 38 U.S.C. 1788{e); Pub. L. 99-576) 


(e) Nonaccredited-clock hour 
measurement. If after having examined 
the courses in which a reservist is 
enrolled the Department of Veterans 
Affairs concludes that the reservist's 
enrollment qualifies neither for credit- 
hour measurement as provided in 
paragraphs (b) and (c) of this section nor 
for a combination of credit-hour and 
clock-hour measurement as provided in 
paragraph (d) of this section, the 
Department of Veterans Affairs shall 
measure a nonaccredited course not 
leading to a standard college degree as 
follows. For the purposes of this 
paragraph clock hours and class 


sessions mean clock hours and class 
sessions per week. 

(1) If shop practice is an integral part 
of the course— 

(i) Full-time training shall be 30 clock 
hours attendance with not more than 
2% hours rest period allowance and not 
more than 5 hours of supervised study; 

(ii) Three-quarter-time training shall 
be 22 through 29 clock hours attendance 
with not more than 2 hours rest period 
allowance and not more than 3% hours 
of supervised study; 

(iii) Half-time training shall be 15 
through 21 clock hours attendance with 
not more than 1% hours rest period 
allowance and not more than 2% hours 
of supervised study; and 

(iv) Less than half-time training shall 
be 1 through 14 clock hours of 
attendance. For attendance of between 8 
and 14 clock hours there shall be not 
more than % hours rest period 
allowance and not more than 1% hours 
of supervised study. For attendance of 
between 1 and 7 clock hours there shall 
be no rest period allowance and no 
supervised study. 

(2) Except as provided in paragraph 
(e)(3) of this section, if theory and 
classroom instruction predominates in a 
course— 

(i) Full-time training is 25 clock hours 
net instruction and not more than 5 
hours of supervised study; 

(ii) Three-quarter-time training is 18 
through 24 clock hours net instruction 
and not more than 3% hours of 
supervised study; 

{iii) Half-time training is 12 through 17 
hours net instruction and not more than 
2% hours of supervised study. In 
measuring net instruction for the 
purposes of this paragraph there will be 
included customary intervals not to 
exceed 10 minutes between classes; and 





(iv) Less than half-time training is 1 
through 11 clock hours net instruction. 
For 7 through 11 clock hours net 
instruction there shall be not more than 
1% hours of supervised study. For 1 
through 6 clock hours net instruction 
there shall be no supervised study. 


(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788; 
Pub. L. 98-525, Pub. L. 99-576) 


(f) Accredited courses—clock hour 
measurement. If after having examined 
the courses in which a reservist is 
enrolled the Department of Veterans 
Affairs concludes that the reservist’s 
enrollment qualifies neither for credit- 
hour measurement as provided in 
paragraphs (b) and (c) of this section nor 
for a combination of credit-hour and 
clock-hour measurement as provided in 
paragraph (d) of this section, the 
Department of Veterans Affairs shall 
measure accredited courses not leading 
to a standard college degree as follows: 

(1) If shop practice is an integral part 
of the course— 

(i) Full-time training shall be 22 clock 
hours attendance with not more than 
2% hours rest period allowance; 

(ii) Three-quarter-time training shall 
be 16 through 21 clock hours attendance 
with not more than 2 hours rest period 
allowance; 

(iii) Half-time training shall be 11 
through 15 clock hours attendance with 
not more than 1% hours rest period 
allowance; and 

(iv) Less than half-time training shall 
be 1 through 10 clock hours attendance. 
For attendance of 6 through 10 clock 
hours there shall be not more than % 
hour rest period allowance. For 
attendance of 1 through 5 clock hours 
there shall be no rest period allowance. 
Supervised study shall be excluded from 
measurement of all course to which 
Paragraph (f)(1) of this section applies. 

(2) If theory and class instruction 
predominates— 

(i) Full-time training is 18 clock hours 
net instruction; 

(ii) Three-quarter-time training is 13 
through 17 clock hours net instruction; 

(iii) Half-time training is 9 through 12 
clock hours net instruction; and 

(iv) Less than half-time training is 1 
through 8 clock hours net instruction. In 
measuring net instruction for this 
paragraph there will be included 
customary intervals not to exceed 10 
minutes between classes: however, 
supervised study must be excluded. 
(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788; 
Pub L. 98-525, Pub. L. 99-576) 


7. Section 21.7673 is added to read as 
follows: 


§ 21.7673 Measurement of concurrent 
enroliments. 


(a) Conversion of units of 
measurement required. Where a 
reservist enrolls concurrently in courses 
offered by two schools and the 
standards for measurement of the 
courses pursued concurrently in the two 
schools are different, the Department of 
Veterans Affairs will measure the 
reservist’s enrollment by converting the 
units of measurement for courses in the 
second school to their equivalent in 
units of measurement required for the 
courses in the program of education 
which the reservist is pursuing at the 
primary institution. This conversion will 
be accomplished as follows: 

(1) If the Department of Veterans 
Affairs measures the course at the 
primary institution on a credit-hour 
basis (including a course which does not 
lead to a standard college degree, which 
is being measured on a credit-hour basis 
as provided in § 21.7672 (b) of this part, 
and— 

(i) The Department of Veterans 
Affairs measures the course in the 
second school on a mixed basis as 
provided in § 21.7672(d) of this part, the 
Department of Veterans Affairs will add 
to the credit hours the reservist is 
pursuing at the primary institution the 
credit hours attributable to any course. 
the reservist is pursuing at the second 
school which the Department of 
Veterans Affairs could measure on a 
credit-hour basis. The clock hours 
attributable to the other courses pursued 
at the second school will be converted 
to credit hours; or 

(ii) The Department of Veterans 
Affairs measures the courses at the 
second school on a clock-hour basis, the 
clock hours will be converted to credit 
hours. 

(2) If the Department of Veterans 
Affairs measures the course at the 
primary institution on a mixed basis as 
provided in § 21.7672(d) of this part, 
and— 

(i) The Department of Veterans 
Affairs measures the course at the 
second school on a credit-hour basis, the 
credit hours pursued at the second 
school will be added to the credit hours 
the reservist is pursuing at the primary 
institution and the resulting credit hours 
will be used in making the calculations 
required by § 21.7670 or § 21.7672 (b) or 
(c) of this part, as appropriate; or 

(ii) The Department of Veterans 
Affairs measures the courses at the . 
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second school on a clock-hour basis, the 


clock hours being pursued at the second 


school will be added to those pursued at 
the primary institution before making 
the calculations required by § 21.7670 or 
§ 21.7672(b) or (c) of this part, as 
appropriate. 

(3) If the Department of Veterans 
Affairs measures the courses pursued at 
the primary institution on a clock-hour 
basis, and— 

(i) The Department of Veterans 
Affairs measures the courses pursued at 
the second school on a mixed basis, the 
course pursued at the second school 
which the Department Veterans Affairs 
can measure on a credit-hour basis for 
at least one program at the second 
school will be converted to clock hours 
and the resulting clock hours added to 
determine the reservist’s training time; 
or 

(ii) VA measures the courses pursued 
at the second school on a credit-hour 
basis, including courses which qualify 
for credit-hour measurement on the 
basis of § 21.7672(b) of this part, VA will 
convert the credit hours to clock hours 
to determine the reservist’s training 
time. 

(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788) 


(b) Conversion of clock hours to credit 
hours. If the provisions of paragraph (a) 
of this section require the Department of 
Veteran Affairs to convert clock hours, 
it will do so by— 

(1) Dividing the number of credit 
hours which the Department of Veterans 
Affairs considers to be full-time at the 
educational institution whose courses 
are measured on a credit-hour basis by 
the number of clock hours which are 
full-time at the educational institution 
whose courses are measured on a clock- 
hour basis; and 

(2) Multiplying each clock hour of 
attendance by the decimal determined 
in paragraph (b)(1) of this section. The 
Department of Veterans Affairs will 
drop all fractional hours. 


(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788) 


(c) Conversion of credit hours to clock 
hours. If the provisions of paragraph (a) 
of this section require the Department of 
Veterans Affairs to convert credit hours 
to clock hours, it will do so by— 

(1) Dividing the number of clock hours 
which the Department of Veterans 
Affairs considers to be full-time at the 
educational institution whose courses 
are measured on a clock-hour basis by 
the number of credit hours which are 
full-time at the educational institution 
whose courses are measured on a credit- 
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hour basis; and 

(2) Multiplying each credit hour by the 
number determined in paragraph (b)(1) 
of this section. The Department of 
Veterans Affairs will drop all fractional 
hours. 
(Authority: 10 U.S.C. 2136({b), 38 U.S.C. 1788) 


(d) Standards for measurement the 
same. Where the standards for 
measurement of the courses pursued 
concurrently in the two schools are the 
same, the Department of Veterans 
Affairs will measure the reservist's 
enrollment by adding together the units 
of measurement for the courses in the 
second school and the units of 
measurement for the courses in the 
primary institution. The standard for full 
time will be the full-time standard for 
the courses at the primary institution. If 
courses at both schools are measured on 
a mixed basis so that the provisions of 
§ 21.7672(d) of this part must be applied 
to the enrollment, the Department of 
Veterans Affairs will separately add the 
credit hours and the clock hours first, 
and then apply the provisions of 
§ 21.7672(d) of this part. In applying 
those provisions the Department of 
Veterans Affairs will use the standard 
for full time at the primary institution. 


(Authority: 10 U.S.C. 2136(b), 38 U.S.C. 1788) 
[FR Doc. 91-5354 Filed 3-6-91; 8:45 am} 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Part 412 


([BPD-723-CN] 


Medicare Program; Mid-Year FY 1991 
Changes to the Inpatient Hospital 
Prospective Payment System; 
Correction 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Finai rule with comment period; 
correction. 


sumMaARY: In the January 7, 1991 issue of 


the Federal Register (FR Doc. 90-30619), 
(56 FR 568), we implemented several 
provisions of section 4002 of the 
Omnibus Budget Reconciliation Act of 
1990 (Pub. L. 101-508) that affected 
Medicare payment under the inpatient 
hospital prospective payment system for 
discharges occurring on or after January 
1, 1991. This notice corrects errors made 
in that document. 

EFFECTIVE DATE: January 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Wynn, (301) 966-4529. 
SUPPLEMENTARY INFORMATION: We are 
making the following corrections to the 
January 7, 1991 final rule with comment 
period (56 FR 568): 


1. On page 571, in the third column, in 
line 11 of the second full_paragraph, 
“October 1, 1990” is corrected to read 
“October 1, 1991”. 


§ 412.63 [Amended] 

2. On page 572, in the third column, in 
§ 412.63(i), in line one, “Applicabler” is 
amended to read “Applicable”. 

3. On page 572, in the third column, in 
§§ 412.63 (j)(1) and (k)(1), in line one, 
“point” is amended to read “points”. 


§ 412.73 [Amended] 

4. On page 573, in the second column, 
in § 412.73(c)(9), beginning on line four, 
“determined using the methodology set 
forth in paragraphs (j) through (m) of 
§ 412.63.” is amended to read “the 
percentage increase in the market 
basket index for prospective payment 
hospitals (generally described in 
§ 413.40(c)(3)(ii) of this subchapter).” 


§ 412.106 [Amended]. 


5. On page 573, in the third column, in 
line three of § 412.106(d)(2)(v)(A) and in 
line two of § 412.106(d)(2)(v)(B), 
“October 1, 1990” is amended to read 
“October 1, 1991”. 


Table 4A [Amended] 


6. Beginning on page 577, technical 
errors were made in the wage index 
values for the following urban areas. 
The correct wage index values are 
shown in the fourth column. 


7. On page 578, a typographical error was made in the wage index value for the following urban area. The correct wage 


index value is shown in the fourth column. 
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8. On 


Table 4B [Amended] 


index values are shown in the fourth column. 


Table 4C [Amended] 


page 582, technical errors were made in the wage index values for the following nonurban areas. The correct wage 


a typographical error and technical error, respectively, were made in the wage index values for the 


The correct wage index values are shown in the fourth column. 


Table 4D [Amended] 


10. On page 582, a typographical error was made in the wage index value for the following county. The correct wage 
index value is shown in the fourth column. 


11. On page 588, in the second column, 
in line 6 of the first full 


paragraph, 
— V” is changed to read “column 
(Catalog of Federal Domestic Assistance 


Program No. 93.773, Medicare—Hospital 
Insurance) 


Dated: March 1, 1991. 
Neil J. Stillman, 
Deputy Assistant Secretary for Information 
Resources Management. 
[FR Doc. 91-5478 Filed 3-7-01; 8:45am] 
BILLING CODE 4120-01-M 


LEGAL SERVICES CORPORATION 


45 CFR Part 1611 


Eligibility: Income Level for Individuals 
Eligible for Assistance 


ACTION: Final rule; revised appendix. 


SUMMARY: The Legal Services 
Corporation (“Corporation”) is required 
by law to establish maximum income 
levels for individuals eligible for legal 
assistance. This document updates the 
specified income levels to reflect the 
annual amendments to the official 
Federal Poverty Income Guidelines 
issued by the Department of Health and 
Human Services. 


EFFECTIVE DATE: March 7, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Victor M. Fortuno, Deputy General 
Counsel, Legal Services Corporation, 400 
Virginia Avenue, SW., Washington, DC 
20024-2571; 202-863-1823. 


SUPPLEMENTARY INFORMATION: Section 
1007(a}(2) of the Legal Services 
Corporation Act (“Act”), 42 U.S.C. 
2996f(a)(2), requires the Corporation to 
establish maximum income levels for 
individuals eligible for legal assistance, 
and the Act provides that other 
specified factors shall be taken into 
account along with income. Section 
1611.3(b) of the Corporation’s 
regulations establishes a maximum 
income level equivalent to one hundred 
and twenty-five percent (125%) of the 
official Federal Poverty Income 
Guidelines as set by the Office of 
Management and Budget. Responsibility 
for revision of the official Federal 
Poverty Income Guidelines was shifted 
in 1982 from the Office of Management 
and Budget to the Department of Health 
and Human Services. The revised 
figures for 1991 equivalent to 125% of the 
current official Federal Poverty Income 
Guidelines as set out at 56 FR 6859-6861 
are set forth below: 


List of Subjects in 45 CFR Part 1611 
Legal services. 
PART 1611—ELIGIBILITY 


1. The authority citation for part 1611 
continues to read as follows: 


Authority: Secs. 1006(b)(1), 1007(a)(1) Legal 
Services Corporation Act of 1974, 42 U.S.C. 
2996e(b)(1) 2996(a)}(1), 2996f(a)}(2). 

2. Appendix A of part 1611 is revised 
to read as follows: 

Appendix A of Part 1611—Legal 


Services Corporafion Poverty 
Guidelines* 
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Dated: February 28, 1991. 
Victor M. Fortuno, 
Deputy General Counsel. 
[FR Doc. 91-5376 Filed 3-86-91; 8:45 am] 
BILLING CODE 7050-01-M 


DEPARTMENT OF TRANSPORTATION 
49 CFR Part 1 


Office of the Secretary 
[OST Docket No. 1; Amdt. 1-240) 


Organization and Delegation of 
Powers and Duties 


AGENCY: Department of Transportation 
(DOT), Office of the Secretary. 
ACTION: Final rule. 


SUMMARY: The Secretary of 
Transportation has delegated to the 
Commandant, United States Coast 
Guard, the authority contained in 46 
U.S.C. 8103(b)(3) to waive citizenship 
requirements on vessels documented 
under U.S. law. The Code of Federal 
Regulations does not reflect this 
delegation, and therefore a change is 
necessary. 

EFFECTIVE DATE: February 27, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Ledr J. Vallone, Maritime and 
International Law Division, Office of 


Chief Counsel (202) 267-1527, U.S. Coast _ 


Guard, 2100 Second Street, SW., 
Washington, DC 20593. 

Mr. Steve Farbman, Office of the 
Assistant General Counsel for 
Regulation and Enforcement, C-50, (202) 
366-9307, Department of Transportation, 
400 Seventh Street, SW., Washington, 
DC 20590. 

SUPPLEMENTARY INFORMATION: The 
Secretary of Transportation has 
delegated to the Commandant, United 
States Coast Guard, authority contained 
in 46 U.S.C. 8103(b)(3) to waive 
citizenship requirements on vessels 
documented under U.S. law. The Code 
of Federal Regulations does not reflect 
this delegation and, therefore, a change 
is necessary. 

Since this amendment relates to 
Departmental organization, notice and 
comment on it are unnecessary and it 
may be made effective in fewer than 
thirty days after publication in the 
Federal Register. Therefore, this final 
rule is effective February 27, 1991. 

In accordance with the Secretary's 
authority, the following change is made. 


List of Subjects in 49 CFR Part 1 


Authority delegations, (Government 
agencies), Organization and functions 
(Government agencies) 


In consideration of the foregoing, part 
I of title 49, Code of Federal Regulations, 
is amended as follows: 


PART 1—[AMENDED] 


1. The authority citation for part 1 
continues to read as follows: 


Authority: 49 U.S.C. 322. 


2. Section 1.46 is amended by adding a 
new paragraph (vv) to read as follows: 


§ 1.46 Delegations to Commandant of the 
Coast Guard. 


* * * * * 


(vv) Carry out the functions and 
exercise the authority vested in the 
Secretary by 46 U.S.C. 8103(b)(3) to 
waive the citizenship requirements on 
vessels documented under U.S. law. 


Issued on: February 27, 1991. 
Samuel K. Skinner, 
Secretary of Transportation. 
[FR Doc. 91-5342 Filed 3-6-91;8:45am] 
BILLING CODE 4910-62-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1010 
[Ex Parte No. 54 Sub-No. 1] 


Removal of Obsolete Clayton Act 
Section 10 Competitive Bidding 
Regulations 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission is removing 
its competitive bidding regulations from 
the Code of Federal Regulations. These 
regulations, which are now obsolete, are 
codified at 49 CFR part 1010. 

EFFECTIVE DATE: March 7, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245 [TDD 
for hearing impaired: (202) 275-1721]. 
SUPPLEMENTARY INFORMATION: Clayton 
Act section 10 (15 U.S.C. 20), the 
statutory basis for the Commission's 
part 1010 competitive bidding 
regulations, was recently repealed. See 
the Antitrust Amendments Act of 1990, 
Public Law 101-588, section 3, 104 Stat. 
2879 (Nov. 16, 1990). We are therefore 
removing the now obsolete part 1010 
regulations. 

This action will not significantly affect 
either the quality of the human 
environment or the conservation of 
energy resources. 

This action will have no significant 
effect on a substantial number of small 
entities. 


List of Subjects in 49 CFR Part 1010 
Maritime carriers, Motor carriers. 
Decided: February 27, 1991. 

By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. 

Sidney L. Strickland, Jr., 

Secretary. 


For the reasons set forth in the 
preamble under authority 49 U.S.C. 
10321, title 49, chapter X, part 1010 of the 
Code of Federal Regulations is removed. 


[FR Doc. 91-5285 Filed 3-6-1; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 672 
[Docket No. 901184-0284) 


Groundfish of the Gulf of Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure. 


summary: The Director, Alaska Region, 
NMFS, (Regional Director), has 
determined that the interim total 
allowable catch (TAC) specified for 
pollock in the combined Western- 
Central Regulatory Areas of the Gulf of 
Alaska has been reached. Therefore, the 
Secretary of Commerce (Secretary) will 
treat pollock in the combined Western- 
Central Regulatory Areas as a 
prohibited species and will prohibit 
further retention of pollock in that area 
as of 12 noon, Alaska local time (A.Lt.), 
March 1, 1991 through March 31, 1991. 
This action is necessary to prevent the 
interim TAC of pollock in the combined 
Western-Central Regulatory Areas from 
being exceeded. The intent of this action 
is to ensure optimum use of groundfish 
while conserving pollock stocks. 


partes: Effective from 12 noon March I, 
1991, through March 31, 1991, A.1.t. until 
superceded by notice of final 
specifications. 

FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7228. 

SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Gulf of 
Alaska Groundfish Fishery (FMP) 
governs the groundfish fishery in the 
exclusive economic zone within the Gulf 
of Alaska under the Magnuson Fishery 
Conservation and Management Act. The 
FMP was prepared by the North Pacific 
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ery Management Council and was 
ones by regulations appearing 
at 50 CFR 611.92 and parts 620 and 672. 

The amount of a species or species 
group apportioned to a fishery is TAC, 
as defined in § 672.20{c)(1). The interim 
TAC, as defined under § 672.20(c)(1)fi), 
for pollock in the combined Western- 
Central Regulatory Areas in 1991 is 
equal to one fourth of the total 
allowable catch for pollock {17,500 mt) 
as published in the notice of proposed 
quantities for 1991 initial specifications 
(55 FR 47897; November 16, 1990). 

Under § 672.20{c){3), if the Regional 
Director determines that the interim 
TAC for any target species or of the 
“other species” category in a regulatory 
area or district has been or will be 
reached, the Secretary will publish a 
notice in the Federal Register declaring 
that the species or species group is to be 
treated in the same manner as a 
prohibited species under § 672.20{e) in 
all or part of that area or district. 

The directed fishing allowance for 
pollock (16,250 mt) in the combined 
Western-Central Regulatory Areas of 
the Gulf of Alaska was reached on 
February 15, 1991 (56 FR 6992; February 
21, 1991). The remainder of the interim 
TAC of pollock for the amount 
apportioned to the combined Western- 
Central Regulatory Areas has been 
reached, and the Secretary is prohibiting 
further retention of pollock in that area 
through March 31, 1991, or until this 
action is superseded. 

Classification 


This action is taken under 50 CFR 
672.20 and is in compliance with 
Executive Order 12291. 


List of Subjects in 50 CFR Part 672 
Fish, Fisheries, Recordkeeping and 
reporting requirements. 
Authority: 16 U.S.C. 1801 et seq. 
Dated: March 1, 1991. 
David S. Crestin, 
Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[PR Doc. 91-5322 Filed 3-01-91; 4:00 pm] 
BILLING CODE 3510-22-M 


50 CFR Parts 672 and 675 

[Docket No. 910117-1017] 

RIN 0648-AD66 
Groundfish of the Gulf of Alaska; 
Groundfish Fishery of the Bering Sea 
and Aleutian Islands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Interim final rule; request for 
comments. 


summary: The Secretary of Commerce 


(Secretary) has determined that changes 
to the recordkeeping and reporting 
requirements for fisheries in the 
Exclusive Economic Zone (EEZ) off 
Alaska are needed to provide fishery 
managers with adequate and timely 
information for mi groundfish 
fisheries. As early as possible in 1991, 
the Secretary is amending existing 
recordkeeping and reporting 
requirements to (1) require groundfish 
processors to submit daily production 
reports when requested to do so by the 
Director, Alaska Region (Regional 
Director); (2) require operators of 
shoreside processing facilities to submit 
check-in and check-out notices similar 
to those required of at-sea processors; 
(3) redefine weekly reporting period, fish 
product weight, quarterly reporting 
period, reporting area, and statistical 
area; (4) change the submission schedule 
for weekly production reports; (5) revise 
information recorded in production 
logbooks; (6) consolidate reporting areas 
in the Shelikof district; and (7) change 
reporting requirements for species or 
species groups in the “other species” 
category. These amendments must be 
effective immediately to improve 
management of quota-based fisheries 
and provide uniform recordkeeping and 
reporting requirements throughout the 
1991 fishing year. The intended effect of 
this action is to further the goals and 
objectives of the North Pacific Fishery 
Management Council (Council) with 
a to groundfish management off 


DATES: Effective March 1, 1991. 
Comments on the interim final rule, 
the collection-of-information 
requirements, and the Environmental 
Assessment/Regulatory Impact Review/ 
Initial Regulatory Flexibility Analysis 
(EA/ IRFA) are invited on or before 
April 1, 1991. 
ADDRESSES: Comments on the 
collection-of-information requirements 
should be sent to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503 (Attn: NOAA 
Desk Officer) and to Susan J. Salveson, 
Alaska Region, NMFS, P.O. Box 21668, 
Juneau, Alaska 99802. Copies of the EA/ 
RIR/IRFA may be obtained from Steven 
Pennoyer, Director, Alaska 
National Marine Fisheries Service, P.O. 
Box 21668, Juneau, Alaska 99802. 


Management Division, NMFS), 907-586- 
7228. 


SUPPLEMENTARY INFORMATION: 
Background 


The domestic and foreign groundfish 
fisheries of the Bering Sea and Aleutian 
Islands t area (BSAI) and 


managemen: 
the ae of Alaska (GOA) are managed 


by the Secretary under Fishery 
Management Plans (FMPs) for Bering 
Sea/ Aleutian Islands Groundfish and 
the Gulf of Alaska Groundfish Fishery. 
The FMPs were prepared by the Council 
under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act) and are 
by regulations for the foreign fishery at 
50 CFR 611.92 and 611.93 and for the 
US. fishery at 50 CFR parts 672 and 675. 
The need and justification of existing 
recordkeeping and reporting. 
requirements were discussed in the 
preamble to the proposed rule for 
Amendments 13 and 18 to the FMPs (54 
FR 36333, September 1, 1989). 
Recordkeeping and reporting 
requirements implemented under these 
amendments (54 FR 50386, December 6, 
1989) were subsequently revised to 
repeal monthly product value reporting 
requirements (55 FR 34933, August 27, 
1990). Since the implementation of 
Amendments 13 and 18, NOAA has 
received recommendations from the 
groundfish industry to improve the 
format of Daily Fishing Logbooks and 
Daily Cumulative Production Logbooks 
required under §§ 672.5(b) and 675.5(b). 
NMFS management staff also has 
recommended changes to recordkeeping 
and reporting a that would 


comprehensive collection of information 
necessary for inseason management of 
the groundfish fisheries. 

At its December 3-7, 1990, meeting, 
the Council recommended that the é 
Secretary take emergency action under 
section 305(c)(2)(B) of the Magnuson Act 
to implement changes to recordkeeping 
and requirements that would 
be effective January 1, 1991. These 


allow for the collection of information 
necessary to monitor several fast-paced 
fisheries that are expected to commence 
at that time. 

There is an urgent need for timely 
information on groundfish catch and 


groundfish 
quotas. The rapidly expanding capacity 
of the Alaska groundfish fleet, combined 
with annual or seasonal constraints on 
the amount of groundfish that is 
available to the industry has created 
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very competitive, fast-paced fisheries 
fos weann apenas cinainn 


January 1, 1991. Until new severting 
requirements are implemented 
provide more timely catch imation, 


closures to reduce 


quotas. Overharvest of groundfish 
quotas could increase the possibility of 
overfishing certain stocks. 
Conservative estimates of groundfish 
harvests, however, often result in 
premature fishery closures and 
increased costs to the groundfish 
industry. 

Upon reviewing the Council's 
recommendations and available 
information, the Secretary concurs with 
the Council that these changes need to 
= implemented early in 1991 to m 

the groundfish fisheries in a more time’ 
and effective manner and prevent 
confusion concerning reporting and 
recordkeeping requirements within the 
fishing industry and the resulting 
noncompliance wa these regulations. 
For these reasons, the 
promulgates the following changes to 
recordkeeping and reporting 
requirements as an interim final rule. 
Public comment is invited on this rule on 
or before April 1, 1991. 

Examples of revised logbook forms 
and new reporting forms are presented 
as an appendix to this rulemaking. The 
changes in the recordkeeping 


reporting requirements are discussed 
below. 


Bip thiamine alae 
ts are 


new reporting requiremen: 

wneeonnen (1) Groundfish processors 
must submit daily production reports 
when requested to do so by the Regional 
Director, and (2) operators of shoreside 

processing facilities must submit check- 
out notices similar to those required of 
at-sea processors. A description of these 
new ing requirements and the 
_ reasons for them follow: 
1. Daily Production Reports 

Groundfish processors are required to 
submit daily production reports upon 
request of the Regional Director. These 
reports will allow NMFS to monitor 
groundfish harvests and quotas on a 
daily basis in fast-paced fisheries so 
that rates of harvest and projected dates 
of fishery closures may be determined 


fisheries are monitored through weekly 
domestic observer reports and weekly 
production reports submitted by 
groundfish processors under 

$§ 672.5(cK{Z) and 675.5(c)(2}. Existing 


This process is usually adequate for 
quota apn of fisheries; 
in some cases, the 2-week 
delay is inadequate for quota 
toring. In 


closure, 
loss of revenue, and increased operating 
costs to the groundfish industry. 

The Regional Director’s request to 
processors for daily production reports 
will be restricted to fisheries that are 
fast paced, have variable effort, or small 
quotas and large effort. In these 
fisheries, processors will be required to 
submit daily production reports for a 
period that is not overly burdensome 


groundfish processors Scene 
processors are already required to 
maintain daily records of 
landings and production in their Daily 
Cumulative Production Logbooks 
($$ 672.5{b){3} and 675.5(b){3)). A 
request to submit daily production 
reports will require operators of 
processor or managers of 
shoreside processing facilities to 
transfer data already recorded in the 
Daily Cumulative Production 
onto a one-page daily production report 
for transmittal to the Regional Director. 
The information — on the daily 
production reports includes processor 
identification information, gear type 
used to harvest groundfish, harvest or 


groundfish species codes and amounts. 
Daily production reports are intended 

to augment existing reporting 

requirements and do not replace weekly 


production required 
§§ 672.5(c}(2} and 675.5({c}{2). 
2. Shoreside Processor Check-out 
Notices 

With this interim final rule, shoreside 
processors are required to submit check- 
out notices that include processor 
identification information and the date 


the processor will cease to receive 
groundfish. This new reporting 
requirement will reduce the number of 
weekly production reports that 
shoreside processors are required to 
submit on an annual basis and will 
provide inseason managers with a more 
reliable oe of groundfish 
landings received by 


processing facilities to submit weekly 
production reports beginning with the 
first week of the year when the facility 
receives any groundfish and to continue 
submitting these reports until the end of 
the year or until the facility ceases 
groundfish production for the year. 
Weekly production reports are required 
during this period even if no groundfish 
are received or processed. 

Compliance with this regulation is 


aware that absence of weekly reports 
from individual processors represents a 
lack of groundfish receipts and 


facility must notify the Recional D Director 
of the date the facility will cease to 
receive groundfish for either an 
intermittent period or for the year, 
whichever is applicable. Several check- 
out notices could be submitted during a 
year to account for gro 
receipts. Managers of shoreside 
processing facilities are required to 
submit weekly production reports for 
any week during the period beginning 
with the date a facility receives 
groundfish and continuing until the end 
of the year or until the date specified in 
the check-out notice. If no groundfish is 
received or processed during a 
particular week and a check-out notice 
has not been submitted, weekly 
production reports are required that 
specify zero received or 
processed. 

At-sea processors will still be 
required to submit check-in/out notices 
as oe move from one Federal reporting 
area to another and to provide weekly 
production reports during the time they 
are checked into a reporting area. 





Revisions to Existing Recordkeeping and 
Reporting Requirements 


1. Definition of Weekly Reporting 
Period 


As set forth in regulations at §§ 672.2 
and 675.2, a weekly reporting period is 
the period from midnight Sunday 
morning until midnight of the following 
Saturday night, Alaska local time (ALT). 
Representatives of numerous shoreside 
processing facilities have reported that 
business records and reports normally 
are maintained for a Monday though 
Sunday week and that lack of office 
support staff during weekend hours 
reduces their ability to comply with 
Federal recordkeeping and reporting 
requirements that are based on a 
Sunday-through-Saturday reporting 
period. 

The current definition of weekly 
reporting period was adopted from 
Federal regulations governing the 
foreign groundfish fisheries and presents 
no management advantage over a 
Monday-Sunday reporting period. In 
deference to the normal business 
practices of a large number of 
groundfish processor companies, NOAA 
promulgates regulations under this 
interim final rule that define weekly 
reporting period as that period from 0001 
hours Monday morning through 2400 
hours the following Sunday night, ALT. 

The Secretary acknowledges that 
those processors that have adjusted 
operations to a Sunday-Saturday 
reporting week could be temporarily 
inconvenienced to accommodate the 
new definition. This inconvenience is 
expected to be brief and is offset by the 
positive benefits derived from enhanced 
compliance with reporting requirements 
that are closely related to the business 
practices of the groundfish processing 
industry. 


2. Submission Schedule for Weekly 
Production Reports 


Existing regulations that groundfish 
processors submit weekly production 
reports and that weekly production 
reports must be received by the 
Regional Director within one week after 
the end of the applicable weekly 
reporting period (§§ 672.5(c)(2){iv) and 
675.5(c)(2)(iv)). The submission schedule 
for weekly production reports is revised 
under this interim final rule so that these 
reports are received by the Regional 
Director within 48 hours after the end of 
the applicable weekly reporting period. 

As previously discussed under the 
daily production report, a 2-week delay 
usually exists between the time 
groundfish are harvested and the time 
updated information on those harvests 
is available to management staff and the 


groundfish industry. This delay will be 
reduced if daily production reports are 
requested from groundfish processors; 
however, inseason management of most 
fisheries will be based on weekly 
production reports. 

Most processing operations have the 
equipment to submit weekly production 
reports in a timely manner through 
Telex or facsimile machines. Receipt of 
weekly production reports by the 
Regional Director within 48 hours after 
the end of a weekly reporting period will 
allow management staff to monitor 
groundfish quotas more effectively and 
provide the industry with more timely 
status of harvests, available groundfish 
quotas, and prohibited species bycatch 
allowances. Industry has requested this 
information in a more timely manner to 
provide better guidance for marketing 
and planning decisions. 


3. Revision to Information Recorded in 
Daily Logbooks 

Regulations implementing 
Amendments 13 and 18 to the FMPs 
require groundfish catcher vessels and 
processors to maintain Daily Fishing 
Logbooks and Daily Cumulative 
Production Logbooks. Vessel operators 
and managers of shoreside processing 
facilities have submitted comments for 
improving the logbook format or the 
information recorded in the logbooks. 
The NMFS has also recommended that 
additional information be recorded in 
logbooks to improve NMFS’ ability to 
determine vessel and processor 
compliance with the observer program 
authorized under Amendments 13 and 
18 to the FMPs and implemented at 
§§ 672.27 and 657.25. A description of 
the revisions or additions to logbook 
requirements under the interim final rule 
and the reasons for each follow. 
(a) Daily Fishing Logbook 

Under regulations promulgated by this 
action, operators of vessels that have 
been issued a Federal groundfish permit 
are required to maintain Daily Fishing 
Logbooks for each day of a fishing trip 
from the day a vessel leaves an Alaskan 
port or enters the EEZ of Alaska until a 
vessel returns to port or leaves the EEZ 
off Alaska. Transit days or days of non- 
fishing activity will be recorded as such 
in the logbook. Current regulations are 
unclear as to whether days when fishing 
gear is not deployed should be recorded 
in logbooks. Amendments promulgated 
under this interim final rule clarify 
NOAA's intent that a logbook should be 
maintained for each day of a fishing trip. 

Two new fields must also be 
maintained by vessel operators, that will 
provide NMFS with the information 
needed to judge vessel compliance with 
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the required level of observer coverage 
and to analyze other parameters of the 
observer program. These fields record 
whether an observer was onboard the 
vessel and, on days when catch is 
offloaded, the identification of the 
groundfish processor receiving the catch 
and the Alaska Department of Fish and 
Game (ADF&G) Fish Ticket number, if 
applicable. 

Finally, Daily Fishing Logbook fields 
that record effort information are 
revised to accommodate common fishing 
practices and facilitate recording 
information on fishing effort and 
discarded fish in the logbooks. These 
revisions (1) allow depth information to 
be recorded in meters or fathoms and 
weight information to be recorded in 
metric tons or pounds, (2) allow 


_ information on gear retrieval of a haul or 


set to be recorded on the same logbook 
page as gear deployment, (3) add a 
logbook field to record the code for 
intended target species, (4) add fields to 
maintain cumulative discard amounts 
for a fishing trip, and (5) add a comment 
section to the logbook format to improve 
the use of the logbook for individual 
purposes of vessel operators. 


(b) Daily Cumulative Production 
Logbook 


A field is added to the Daily 
Cumulative Production Logbook that 
requires vessel operators or managers of 
shoreside processing facilities to record 
whether an observer is onboard or 
present. As previously mentioned, this 
information is necessary to monitor 
processor compliance with observer 
coverage requirements. Other revisions 
to information recorded in the Daily 
Cumulative Production Logbook (1) 
provide a field to distinguish discard 
amounts as reported by catcher vessels 
from discard amounts resulting from 
processing operations, (2) provide fields 
to maintain cumulative discard amounts 
for reach weekly reporting period, and 
(3) allow managers of shoreside 
processing facilities to report employee 
hours rather than number of employees 
involved in groundfish operations. 


4. Miscellaneous changes 


This interim final rule implements four 
additional changes to regulations that 
affect recordkeeping and reporting 
requirements. 

(a) The definition for fish product 
weight is revised to allow the reporting 
of product weight in logbooks in either 
pounds or to at least the nearest tenth of 
a metric ton (0.1 mt). This change is 
intended to allow recording of product 
weight in pounds by those processors 
who commonly receive groundfish 
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in amounts thet are more practically 
recorded in smaller weight units. 

(b) The definition of quarterly 
reporting period is also revised so that 
quarterly reporting periods begin and 
end at the beginning or end of weekly 
reporting periods. This change is 
necessary to monitor groundfish quotas 
that are apportioned on a quarterly 
basis and to facilitate the preparation of 
quarterly ee fishing activity. 

(c) Gulf of Alaska statistical area ‘631 
is deleted and statistical area 621 is 
redesignated to encompass the Shelikof 
district statistical area. In § 672.2, the 
definitions of reporting area and 
statistical area are changed accordi 
This change reduces the Shelikof district 
to one reporting area instead of two. 
Existing regulations require that pollock 
harvests in the Shelikof district be 
reported from two areas (621 
and 631). Haul-by-haul effort 
information is now available from Daily 
Fishing Logbooks, and only one 
reporting area is needed for the Shelikof 
district to monitor pollock quotas 
established specifically for this district. 

(d) Groundfish products produced 
from retained species within the “other 
species” category must be reported 
separately for each species or species 
group, rather than for the category as a 
whole. Current regulations require 
species products be reported for species 
or species groups for which a total 
allowable catch (TAC) is specified 
under §§ 672.20 and 675.20. A single 
TAC is specified for the “other species” 
category, although this group comprises 
numerous species groups. 

In the BSAI, the “other species” 
category includes sculpins, sharks, 
skates, eulachon, smelts, capelin, and 
octopus. In addition to these species, the 
Gulf of Alaska “other species” category 
also includes Atka mackerel and squid. 
Existing regulations do not require 
reported product from species within the 
“other species” category to be identified 
by species or species group. This creates 
a management problem because this 
category comprises a number of very 
different species, and standard product 
recovery rates cannot be applied to 
reported product amounts. Because 
reported product weights rather than 
extrapolated round weight equivalents 
are used to monitor and manage the 
TAC established for the “other species” 
category, the likelihood of 
overharvesting established quota 
amounts is increased. The requirement 
for species-specific reporting of products 
produced from groundfish within the 
“other species” category will allow the 
application of standard product- 


recovery rates against reported produ 


a more accurate accounting of absolute 
harvest levels, and improved quota 
management. 

Examples of Forms 


The forms shown in the appendix are 
examples of either new or re forms 
that reflect changes in regulations under 
the interim final rule. These forms will 
not appear in the Code of Federal 
Regulations. 


Regulatory Text 


The regulatory text for amendments to 
§§ 672.5 and 675.5 includes unchanged 
as well as amended text so that 
amendments can be reviewed in their 
entirety and relative to existing 
regulations. The following text in 
§§ 672.5 and 675.5 has been amended: 


Sections 672.5 and 675.5 


Revised paragraphs: (b)(2)(i), 
(b)(2)(ii)(A)(5), (7), and (8), (b)(2)(ii)(B)(2) 
through (8), (b){2){iv), (b)(3)(H)(AN(4), and 
(6) through (20), (b)(3)(ii}(B){2)(4), (7v)., 
and (v), (b){3)(ii)(B}{2)(77), (277), and (iv), 
(b)(4)(i)(C) and (G), (c)(1)Ci), (c)€2)(ii)(A) 

through (C), (c){1)fiii), (c)(2){ii), 
(c)(2)(iii)(C), (E), and fl), (c}(2)fiv). 

Added paragraphs: (b){2){ii){A)(9), 
(b)(2)(ii)(B)(9), (b)(2)fi#)(C), 
(b)(3)(ii)€A)(22), (c)£3). 

Removed paragraphs: 

(b)(3)(i#)(B)(2)(v2), (6)(3)Cii)(B)(2Z)(). 
Classification 


The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has determined that this 
interim final rule must be implemented 
immediately and that it is consistent 
with the Magnuson Act and other 
applicable law. 

The Assistant Administrator also 
finds that reasons justifying 
promulgation of this rule make it 
contrary to the public interest to provide 
notice and ty for 
comment or to delay for 30 days its 
effective date under sections 553 (b) and 
(d) of the Administrative Procedure Act. 
This rule must be implemented early in 
1991 to manage fast-paced fisheries that 
start January 1 and to avoid confusion 
and noncompliance in the finishing 
industry resulting from two sets of 
reporting and recordkeeping 
requirements during the 1991 fishing 
year. 

This interim final rule is exempt from 
the normal review procedures of 
Executive Order 12291 as provided in 
section 8{a)(1) of that Order. This rule is 
being reported to the Director of the 
Office of Management and Budget with 
an explanation of why it is not possible 
to follow the regular procedures of that 


Order for the reasons set forth in the 
preamble of this interim final rule. 

The Alaska Region, NMFS, prepared 
an initial regulatory flexibility analysis 
(IRFA), as part of the EA/RIR/IRFA, 
which concludes that this interim final 
rule will have significant effects on a 
substantial number of small entities. 

The Assistant Administrator has 
determined that this rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable which the approved coastal 
management program of the State of 
Alaska. This determination has been 
submitted for review by the responsible 
State agency under section 307 of the 
Coastal Zone Mangagement Act. 

The Assistant Administrator has 
determined that this interim final rule is 
not a “major rule” requiring a regulatory 
impact analysis under Executive Order 
12291. This determination is based on 
the socioeconomic impacts discussd in 
the EA/RIR/IRFA prepared by the 
Alaska Region, NMFS. 

Based on the EA/RIR/IRFA that 
NOAA prepared for this interim final 
tule, the Assistant Administrator 
concludes that no significant impact on 
the human environment will occur. A 
copy of the EA/RIR/IRFA is available 
from the Regional Director at the 
previously cited address. 

This rule contains a collection of 
information requirement subject to the 
Paperwork Reduction Act. A request for 
approval to collect this information has 
been approved by OMB as a revision to 
OMB No. 0648-0213. Most of the 
additional burden will result from the 
submission of daily production reports 
from processors and from the 
submission of check-out notices by 
managers of shoreside processing 
facilities. A summary of the additional 
burden follows: 

The additional annual burden to 
groundfish processors to comply with 
daily production reports is estimated at 
about 781 hours (about 10 minutes per 
day). The additional annual burden to 
shoreside processing facilities to comply 
with requirements for check-out notices 
is estimated to average about 28 hours 
(about 10 minutes for each check-out 
notice). Revisions to logbook format 
and/or additions to information 
collected in logbooks are minimal or 
facilitate recording of information 
already required. The additional burden 
to catcher vessel operators to record 
catch delivery or landing information is 
less than 1 minute on those days when 
such activity occurs. 

Send comments this burden 
estimate or any other aspect of this 
collection of information, including 





suggestions for reducing this burden to 
the NMFS and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget at the 
eer cited addresses. 

e does not contain policies 
with federalism implications sufficient 
to warrant preparation of a Federalism 
Assessment under Executive Order 
12612. 


List of Subjects in 50 CFR Parts 672 and 
675 


Fisheries, Fishing vessels, Reporting 
and recordkeeping requirements. 

Dated: February 28, 1991. 
Samuel W. McKeen, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR parts 672 and 675 are 
proposed to be amended as follows: 


PART 672—GROUNDFISH OF THE 
GULF OF ALASKA 


1. The authority citation for part 672 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seg. 


2. Section 672.2 is amended by 
revising the definitions of Fish product 
weight, Quarterly reporting period or 
quarter, Reporting area, Statistical area, 
and Weekly reporting period to read as 
follows: 


$672.2 Definitions. 

Fish product weight means the weight 
of the fish product in pounds or to at 
least the nearest tenth of a metric ton 
(0.1 mt). Fish product weight is based 
upon the number of production units and 
the weight of those units. Production 
units include pans, cartons, blocks, 
trays, cans, bags, and individually 
frozen fish. The weight of a production 
unit is based on the average weight of 
the product as determined by analyzing 
representative samples. The weight of 
the production unit does not include 
packaging. The weight of the production 
unit does include water added to the 
product and other additives reported to 
NMFS. NMFS may use the weight of the 
production units, with an allowance for 
water not to exceed 5 percent of the 
weight of the production unit, to 
determine net weight, and to calculate 
round-weight equivalents. 

Quarterly reporting period or quarter 
means one of four successive 3-month 
periods during a calendar year. All 
quarters end at 2400 hours, Alaska local 
time (ALT), on the Sunday closest to the 
end of the appropriate calendar month 
and begin at 0001 hours, ALT, on the 


following Monday, with the exception of 
the first quarter, which begins at 0001 
hours, ALT, January 1, and the last 
quarter, which ends at 2400 hours, ALT, 
December 31. 


* * * 7 * 


Reporting area means the relevant 
Gulf of Alaska statistical area and, in 
addition to the State waters described in 
the relevant statistical area, all State 
waters between the shore and any 
inshore boundary of that statistical area. 
With respect to any groundfish species, 
any groundfish species group, or any 
prohibited species, the relevant Gulf of 
Alaska statistical areas include each of 
the following statistical areas described 
below: 61, 62, 621, 63, 64, 65, and 68. A 
reporting area is identified by the same 
number used to identify the associated 
statistical area. 

Statistical area means any one of the 
seven statistical areas of the EEZ in the 
Gulf of Alaska defined as follows: 

(1) Statistical Area 61—between 
170°00’ and 159°00’ W. longitudes; 

(2) Statistical Area 62—between 
59°00’ and 154°00’ W. longitudes; 

(3) Statistical Area 621—Shelikof 
Strait district as defined by this 
paragraph under the heading 
“Regulatory district”; 

(4) Statistical Area 63—between 
154°00’ and 147°00’ W. longitudes; 

(5) Statistical Area 64—between 
147°00’ and 140°00’ W. longitudes; 

(6) Statistical Area 65—east of 137°00’ 
W. longitude and north of 54°30’ N. 
latitude; 

(7) Statistical Area 68—between 
140°00’ and 137°00’ W. longitudes. 


* * 2 * + 


Weekly reporting period means from 
0001 hours Monday morning until 2400 
hours the following Sunday night, 
Alaska local time (ALT). 

3. Section 672.5 is amended by 
revising paragraphs (b)(2), (b)(3), 
(b)(4)(i) (C) and (G), and {c) to read as 
follows: 

§672.5 Recordkeeping and reporting. 


*-* @ 


(2) Daily Fishing Logbook. (i) The 
operator of each catcher/processor and 
catcher vessel harvesting groundfish 
from any reporting area in the Gulf of 
Alaska must maintain onboard a Daily 
Fishing Logbook of the effort and catch 
information of the vessel as described in 
paragraph (b)(2)(ii) of this section. A 
vessel's Daily Fishing Logbook must be 
maintained for each day of a fishing trip 
from the day a vessel leaves an Alaskan 
port or enters the EEZ off Alaska until a 
vessel returns to port or leaves the EEZ 
off Alaska. Daily entries are not 
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required for those days when the fishing 
vessel stays in port. The operator of a 
catcher/ processor vessel will be 
provided with a Daily Fishing Logbook 
that also functions as a daily cumulative 
production logbook required under 
paragraph (b)(3) of this section. 

(ii) Daily Fishing Logbook; contents. 

(A) The Daily Fishing Logbook must 
record the following effort information 
on a daily basis. 

(1) The page number. This number 
must be consecutive begi with 
page one for the first day the vessel 
conducted any fishing operation after 
the start of the fishing year and 
continuing throughout the logbook for 
the remainder of the fishing year. A 
separate page in the Daily Fishing 
Logbook must be used for each day’s 
fishing activity. If fishing activity is 
conducted with more than one gear type 
or in more than one reporting area 
during any day, a separate page in the 
Daily Fishing Logbook also must be used 
for each gear type or reporting area. 

(2) The date. 

(3) The vessel's name and ADF&G 
vessel number. 

(4) The reporting area where the 
vessel is conducting fishing activity. 

(5) The gear type used by the vessel 
(pelagic trawl, nonpelagic trawl, hook 
and line, jig/troll, or pot gear). 

(6) The signature of the operator of the 
vessel. 

(7) Whether a NMFS certified 
observer is onboard the vessel. 

(8) The size of the crew. 

(9) Daily discarded amounts of each 
groundfish species or species group in 
pounds or to at least the nearest tenth of 
a metric ton (0.1 mt) round weight, and 
daily discarded emounts of each 
prohibited species listed under 
§ 672.20(e) of this part by number, 
except for discarded amounts of herring, 
which should be reported by round 
weight in pounds or to the nearest 0.1 
mt. For vessels that offload groundfish 
on a daily basis, a fishing trip is defined 
as a day. For vessels that deliver 
groundfish on a less frequent schedule, a 
fishing trip is defined as the period __ 
between offloadings of groundfish catch. 
Discard information must include the 
following information for each fishing - 
trip. 

(i) The species code for each 
discarded species or species group. 

(it) The total amount of discards 
during a fishing trip, by species code, 
carried forward from the previous day 
and recorded in pounds or to the nearest 
0.1 mt. At the beginning of each fishing 
trip, the discarded amount for the fishing 
trip is zero, and nothing shall be carried 
forward from the previous fishing trip. 
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(iii) Total discarded amounts for the 
day that occurred in harvesting 
operations, recorded in pounds or to the 
nearset 0.1 mt. 

(iv) The updated ‘otal discarded 
amounts for the fishing trip, by species 
codes, calculated by adding the relevant 
daily total and the total carried forward 
for that fishing trip. 

(B) The following information must be 
recorded for each haul or set, as 
appropriate to the gear type employed. 

(2) The haul or set number. This 
number must be consecutive beginning 
with number one for the first haul or set 
of the day, fishing trip, or year, 
whichever is more convenient to the 
vessel operator. The method used to 
number hauls or sets must be 
consistent throughout the logbook. 

(2) Begin time (to nearset minute) and 
position (in geographic coordinates) of 
haul or set. For trawl gear, record time 
and position when the trawl gear 
reaches the fishing level and begins to 
fish. For other gear types, record time 
and position when jig/troll gear or the 
first pot or hook-and-line gear of a set 
enters the water. A set is defined as a 
string of pots or hook-and-line gear or a 
group of pots that are deployed in a 
similar location with similar soak time. 

(3) The average sea depth for the haul 
or set, recorded to the nearest fathom or 
meter. 

(4) Average gear depth for the haul or 
set, recorded to the nearest fathom or 
meter. 

(5) End date (if different from begin 
date), time (to nearest minute), and ~ 
position of haul or set (in geographic 
coordinates). For trawl gear, record time 
and position where retrieval of trawl 
cable commences. For other gear types, 
record time and position when jig/troll 
gear leaves the water or when the last 
pot or hook-and-line gear of a set leaves 
the water. 

(6) The duration of the set or trawl, 
recorded to the nearest minute. 

(7) If the vessel is using longline or 
single pot gear, record the number of 
skates or pots run and the average 
number of hooks or pots per skate. 

(8) The estimated total round weight 
of the groundfish catch in pounds or 
metric tons. 

(9) The intended target species 
code(s). 

(C) The following information must be 
recorded in the daily fishing log on the 
days that fish are offloaded to a 
groundfish processor: 

(2) If delivery is to a domestic 
processor, the processor's name, ADF&G 
processor code, and ADF&G Fish Ticket 
number. 

(2) If delivery is to a foreign processor 
vessel in a joint venture operation, 


record the foreign processor vessel's 
name. 

(iii) Maintenance of the Daily Fishing 
Logbook. Entries in the Daily Fishing 
Logbook as to trawl or set number, time, 
position, and estimated catch weight 
must be recorded within 2 hours after 
completion of the applicable trawl or 
set. All other information required in the 
Daily Fishing Logbook under paragraph 
(b)(2)(ii) of this section must be recorded 
by noon of the following day. 

(iv) Jn all cases, upon delivery or 
landing; provision of discard 
information to processors. 
Nothwithstanding other time limits, all 
information required under paragraph 
(b)(2){ii) must be recorded in the Daily 
Fishing Logbook before the vessel’s 
catch is off-loaded. The cumulative 
discarded amounts for a fishing trip, as 
defined in paragraph (b)(2)(ii)(A)(9) of 
this section, must be provided to the 
processor receiving the catch. The 
processor must record this discard 
information in the Daily Cumulative 
Production Logbook and in the weekly 
production report. 

(v) Quarterly submission of Daily 
Fishing Logbooks. The operator of a 
catcher vessel or catcher/processor 
vessel must submit a copy of the Daily 
Fishing Logbook on a quarterly basis to 
the Alaska Fisheries Science Center. 
The copy of the Daily Fishing Logbook 
for fishing activities conducted during 
the first quarter must be submitted by 
May 1 of that year; for the secorid 
quarter, by August 1 of that year; for the 
third quarter, by November 1 of that 
year; and for the fourth quarter, by 
February 1 of the following year. 

(3) Daily Cumulative Production 
Logbook. (i) The operator of a processor 
vessel and the manager of a shoreside 
processing facility that receives or 
processes groundfish from any reporting 
area in the Gulf of Alaska must maintain 
on the processor vessel or within the 
processing facility a Daily Cumulative 
Production Logbook of estimated catch 
receipt (if applicable), species discard 
amounts, and retained groundfish 
production information as described in 
paragraph (b)(3)(ii) of the section. Daily 
entries are required for each day a 
processor vessel or facility receives or 
processes groundfish. 

(ii) Daily Cumulative Production 
Logbook; contents. 

(A) The Daily Cumulative Production 
Logbook must record the following 
information on a daily basis: 

(1) The page number. This number 
must be consecutive beginning with 
page one for the first day the processor 
vessel or processing facility conducted 
any fishing or processing activity after 
the start of the fishing year and 


9641 


continuing throughout the logbook for 
the remainder of the fishing year. A 
separate page in the Daily Cumulative 
Production Logbook must be used for 
each day’s entries. If fish received by 
the processor vessel or facility during 
any day are harvested with more than 
one gear type or are harvested from 
more than one reporting area, a separate 
page in the Daily Cumulative Production 
Logbook must also be used for each gear 
type or reporting area. 

(2) The date. 

(3) The name of the processing vessel 
or facility. 

(4) The ADF&G vessel number or the 
ADF&G processor code, whichever is 
appliable. 

(5) The reporting area where the 
groundfish was harvested. 

(6) The gear type used. to harvest the 
groundfish received by the processing 
vessel or facility (pelagic trawl, non- 
pelagic trawl, hook and line, jig/troll, or 
pot gear). : 

(7) Whether a NMFS certified 
observer is onboard the processing 
vessel or present at the shoreside 
processing facility. 

(8) The signature of the operator of the 
processing vessel or the manager of the 
facility. 

(9) The number of crew on a processor 
vessel who are engaged for groundfish 
fishing, processing, or other related 
activities, or the number of employee 
hours engaged by a shoreside processing 
facility for groundfish processing or 
other related activities. 

(10) The amounts of each groundfish 
species, groundfish species group, and 
prohibited species listed under 
§ 672.20(e) of this part, that are 
discarded in related fishing or 
processing activity. These amounts 
should include discards reported to a 
processor by operators of catcher 
vessels under § 672.5(b)(2)(iv) of this 
part. The round weight of discarded 
amounts of groundfish should be 
recorded in pounds or to at least the 
nearest 0.1 mt. Discarded amounts for 
each prohibited species listed under 
§ 672.20(e) of this part should be 
recorded by number, except for 
discarded amounts of herring which 
should be recorded by round weight in 
pounds or to at least the nearest 0.1 mt. 
Discard information must include the 
following information for each weekly 
reporting period: 

(i) The species code for each 
discarded species or species group. 

(i) The total amount of discards 
during the week, by species code, 
carried forward from the previous day. 
At the beginning of each weekly 
reporting period, the weekly total 





discarded amount is zero, and nothing 
shall be carried forward from the 
previous weekly reporting period. 

(iii) The total discarded amount for 
the day reported by operators of vessels 
delivering groundfish to the mothership 
processor and total discarded amounts 
for the day that occurred in processing 
operations. 

(iv) The updated total discarded 
amounts for the week, by species codes, 
calculated by adding the relevant daily 
totals and the total carried forward for 
that week. 

(77) Species product information for 
each day of processing activity. Product 
information must include the following 
information for any product resulting 
from the processing of any groundfish 
species or species group for which a 
total allowable catch (TAC) is specified 
under § 672.20 of this part, with one 
exception: species within the “other 
species” category must be reported by 
species or species group listed in Table 
1 of § 672.20. 

(i) The product by species and product 
type codes. 

(i7) The daily total amount of the 
product produced by species and 
product type codes in fish product 
weight. 

{iit} The weekly total amount of the 
product preduced, by species and 
product type codes, in fish product 
weight to be carried forward from the 
previous day. At the beginning of each 
weekly reporting period, the weekly 
total amount for each product is zero 
and nothing shall be carried forward 
from the previous weekly reporting 
period. 

(iv) The updated weekly total amount 
of the product produced by species and 
product type codes in fish product 
weight calculated by adding the relevant 
daily total and the weekly total to be 
carried forward. 

(B) The Daily Cumulative Production 
Logbook must record the following 
information for each catch receipt. 

(2) For each groundfish set or codend 
received by a mothership processor 
vessel: 

(i) The State of Alaska Fish Ticket 
number. 

(ii) The time when transfer of catch or 
codend to the mothership is completed, 
recorded to the nearest hour, ALT. 

(iii) The position of the mothership 
processor vessel in geographic 
coordinates when the set or codend is 
received. 

(iv) The name and ADF&G vessel 
number of the catcher vessel delivering 
the catch or codend. 

(v) The estimated total weight of the 
groundfish catch or codend in round 


weight, recorded in pounds or metric 
tons. 

(2) For each groundfish landing 
received by shoreside processors from 
catcher vessels. 

(i) The State of Alaska Fish Ticket 
number. 

{ii) The time when the offloading of 
catch is completed, recorded to the 
nearest hour, ALT. 

(iii) The name and ADF&G vessel 
number of the vessel delivering the 
catch. 

(iv) The estimated total weight of the 
groundfish catch in round weight, 
recorded in pounds or metric tons. 

(iii) Maintenance of the Daily 
Cumulative Production Logbook. 
Information concerning the catch receipt 
number or State of Alaska Fish Ticket 
number, time of receipt, the name of the 
delivering vessel and, for a mothership 
processor vessel, the position of that 
vessel and the estimated catch receipt 
weight, must be recorded in the Daily 
Cumulative Production Logbook within 2 
hours after the set, codend, or catch is 
received. All other information required 
in the Daily Cumulative Production 
Logbook under paragraph (b)(3)(ii) of 
this section must be recorded by noon of 
the day following the day the catch 
receipt or production occurred. 
Information ing product amounts 
must be recorded in the Daily 
Cumulative Production Logbook by noon 
of the day following the processing of 
the product, regardless of when the set, 
codend, or catch is received. 

(iv) Quarterly submission of the Daily 
Cumulative Production Logbook. The 
operator of a processor vessel or 
manager of a shoreside processing 
facility must submit a copy of the Daily 
Cumulative Production Logbook on a 
quarterly basis to the Alaska Fisheries 
Science Center. The copy of the Daily 
Cumulative Production Logbook for 
activities conducted during the first 
quarter must be submitted by May 1 of 
that year; for the second quarter, by 
August 1 of that year; for the third 
quarter, by November 1 of that year; and 
the fourth quarter, by February 1 of the 
following year. 

4 eee 

{i) eee 

(C) Adentification information. When 
the product transfer logbook is 
maintained for a processor vessel, the 
identification information must include 
the vessel's name, the Federal permit 
number, the ADF&G vessel number and 
radio call sign. When the product 
transfer logbook is maintained for a 
shoreside processing facility, the 
identification information must include 
the name of the facility, the location of 
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the facility, and the ADF&G Processor 
Code number. 


* * * * * 


(G) The fish product weight of each 
product transferred, including species 
and product-type codes, total number of 
production units transferred, and the 
estimated weight of each production 
unit type. 

(c) Other reporting requirements. The 
operator or manager of any vessel or 
shoreside processor of the United States 
that harvests or processes groundfish 
caught from any reporting area in the 
Gulf of Alaska must, in addition to the 
requirements of paragraphs (a) and (b) 
of this section, comply with the 
following requirements. 

(1) Alaska groundfish check-in/check- 
out notices; (i) Requirement. Before a 
processing vessel commences any 
fishing activity in or receives any 
groundfish from any Gulf of Alaska 
reporting area during any fishing year, 
the operator of the processing vessel 
must provide a check-in notice to the 
Regional Director. When any processing 
vessel completes any fishing activity or 
receipt of groundfish in any Gulf of 
Alaska reporting area during any fishing 
year, the operator of the processing 
vessel must provide a check-out notice 
to the Regional Director. When any 
shoreside processing facility completes 
receipt of groundfish from any Gulf of 
Alaska reporting area during any fishing 
year, the manager of the shoreside 
processing facility must provide a check- 
out notice to the Regional Director. 

{ii) Check-in/check-out notices; 
contents. The notice of check-in or 
check-out must include the following 
information: 

(A) The processor vessel's name, 
radio call sign, and, if applicable, 
Federal groundfish permit number; or 
the shoreside processor's name and 
ADF&G processor code number. 

(B) Time and date information. If the 
notice concerns the commencement of 
fishing activity or the receipt of 
groundfish by a processor vessel, this 
information must include the time (to the 
nearest hour, ALT) and date of when 
these activities will commence. If the 
notice concerns the completion of 
fishing activities or the receipt of 
groundfish by a processor vessel, this 
information must include the time {to the 
nearest hour, ALT) and date when these 
activities ceased. If the notice concerns 
the completion of groundfish receipts by 
a shoreside processing facility, this 
information must include the date when 
this activity ceased. 
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(C) Processor Vessel Location. The 
reporting area and position in 
geographic coordinates where the 
fishing activity or receipt of groundfish 
is expected to occur or has occurred. 

(iii) Check-in/check-out notices; 
submission or method of providing 
notice. The operator of a processor 
vessel required to provide a check-in/ 
out notice or the manager of a shoreside 
processing facility required to provide a 
check-out notice must provide that 
notice through the means and in the 
manner prescribed by the Regional 
Director. 

(2) Weekly production reports.—(i) 
Requirements for processor vessels. The 
operator of a processor vessel that 
conducts fishing activity in, or receives 
groundfish from, any Gulf of Alaska 
reporting area at any time during the 
fishing year must submit weekly 
production reports. Weekly production 
reports are required for a processor 
vessel for any week during the period 
beginning with the date specified in the 
check-in notice and ending after all 
groundfish harvested from and fish 
products prepared with any groundfish 
harvested from any Gulf of Alaska 
reporting area are offloaded. Weekly 
production reports are required during 
this period even if no groundfish is 
harvested or received or processed 
during a particular week, and these 
weekly production reports should 
specify zero amounts harvested, 
received, or produced. 

(ii) Weekly production reports; 
requirements for shoreside processors. 
The manager of a shoreside processing 
facility that receives groundfish from 
any Gulf of Alaska reporting area must 
submit weekly production reports for 
any week during the period beginning 
with the first week of a fishing year that 
groundfish is received by the facility 
and continuing until the end of the year 
or until the date specified in a check-out 
notice. Weekly production reports are 
required during this period. If no 
groundfish is received or processed 
during a particular week, weekly 
production reports should specify zero 
for the amounts received or produced. 

(iii) Weekly production reports; 
contents. The weekly production report 
must have a separate page for each gear 
type used. Each page must include the 
following information: 


(A) The name of the person submitting 
the report, a telephone number for that 
person, and either a facsimile or telex 
number for that person. 

(B) Identification information. If the 
weekly production report is submitted 
for a processor vessel, this information 
must included the name and radio call 
sign of that vessel. If the weekly 
production report is submitted for a 
shoreside processing facility, this 
information must include the name of 
the plant. 

(C) Federal permit number or ADF&G 
processor code, whichever is applicable. 

(D) The end date of the weekly 
reporting period. 

(E) The gear type used to harvest the 
groundfish catch or catch receipt 
(pelagic trawl, non-pelagic trawl, hook 
and line, jig/troll, or pot gear). 

(F) The reporting area or areas from 
which groundfish was harvested and 
retained during the weekly reporting 
period with the reporting area or areas 
specified for each groundfish species or 
species group. 

(G) The number of days when fishing 
activities was conducted and when fish 
were received. 

(H) The total estimated catch weight 
or catch receipt for each reporting area 
to the nearest metric ton (mt). 

(I) The fish product weight of each 
product produced during the weekly 
reporting period, including species and 
product-type codes, for each groundfish 
species or species group for which a 
total allowable catch is specified under 
§ 672.20, with one exception: species 
within the “other species” category must 
be reported by the species or species 
group listed in Table 1 of § 672.20. All 
weights in the Weekly Production 
Report must be reported to at least the 
nearest 0.1 mt. 

(J) The amount of each groundfish 
species, groundfish species group, or 
prohibited species listed under 
§ 672.20(e) of this part, which is 
discarded in related fishing operations 
during the weekly reporting period. 

(iv) Weekly production reports; 
submission. Weekly production reports 
must be submitted to the Regional 
Director. Weekly production reports 
must be received by the Regional 
Director within 48 hours after the end of 
the applicable weekly reporting period. 

(3) Daily Production Report. (i) 
Requirement. Processor vessels and 


BEST COPY AVAILABLE 


shoreside processing facilities that 
conduct fishing activity in or receive 
groundfish from any Gulf of Alaska 
reporting area must submit Daily 
Production Reports when requested to 
do so by the Regional Director. 

(ii) Daily Production Report; contents. 
The Daily Production Reports must 
include the following information: 

(A) The name of the representative 
submitting the report, a telephone 
number for that person, and either a 
facsimile or telex number for that 
person. 

(B) Identification information. If the 
Daily Production Report is submitted for 
a processor vessel, this information 
must included the name, radio call sign, 
and Federal permit number of that 
vessel. If the daily report is submitted 
for a shoreside processing facility, this 
information must include the name and 
ADF&G processor code number of the 
plant. 

(C) The gear type used to harvest the 
groundfish catch or catch receipt 
(pelagic trawl, non-pelagic trawl, hook- 
and-line, pot, iig/ troll, or other). 

(D) Date(s) of groundfish harvest or 
receipt. 

(E) For each day, the reporting area or 
areas from which groundfish catch or 
receipts were harvested, with the 
reporting area or areas specified for 
each groundfish species or species 


oup. 

oF) The fish product weight of each 
product produced during a day, 
including species and product-type 
codes, for each groundfish species or 
species group for which a total 
allowable catch is specified under 

§ 672.20 of this part, with one exception: 
species within the “other species” 
category must be reported by species or 
species group listed in Table 1 of 

§ 672.20. 

(G) The amount of each groundfish 
species or species group that is 
discarded in related fishing operations 
during a day. 

(iii) Daily Production Report; 
submission. Daily Production Reports 
must be submitted to the Regional 
Director through the means and in the 
manner prescribed by the Regional 
Director. 

* * * * * Z 

3a. Figure 1 to part 672 is revised to 

read as follows: 
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4. The authority citation for part 675 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seg. 


5. Section 675.2 is amended by 
revising the definitions of Fish product 
weight, Quarterly reporting period or 
quartar, and Weekly reporting period to 
read as follows: 
$675.2 Definitions. 

Fish product weight means the weight 
of the fish product in pounds or to at 
least the nearest tenth of a metric ton 


upon the number of production units and 
the weight of those units. Production 
include pans, cartons, blocks, 


unit is based on the average weight of 
the product as determined by analyzing 
representative samples. The weight of 
the production unit does not include 
packaging. The weight of the production 
unit does include water added to the 
product and other additives reported to 
NMFS. NMFS may use the weight of the 
production units, with an allowance for 
water not to exceed 5 percent of the 
weight of the production unit, to 
determine net weight, and to calculate 
round-weight equivalents. 


Quarterly reporting period or quarter 
means one of four successive 3-month 
periods during a calendar year. All 
quarters end at 2400 hours, Alaska local 
time (ALT) on the Sunday closest to the 
end of the appropriate calendar month 
and begin at 0001 hours, ALT, on the 
following Monday, with the exception of 
the first quarter, which at 0001 
hours, ALT, January 1, and the last 
quarter, which ends at 2400 hours, ALT, 
December 31. 


Weekly reporting period means from 
0001 hours Monday morning until 2400 
hours the following Sunday night, 
Alaska local time (ALT). 

6. Section 675.5 is amended by 
revising paragraphs (b)(2), (b)(3), 
Coyca)ei) (C) and (G), and (c) to read as 

follows: 
$675.5 Recordkeeping and reporting. 

(2) Daily Fishing Logbook. (i) The 
operator of each catcher-processor and 
catcher vessel harvesting groundfish 
from any reporting area in the 
Sea oak: Aleutian Islands management 


must maintain onboard a Daily 
Fishing Logbook of the effort and catch 
information of the vessel as described in 
paragraph (b)(2)(ii) of this section. A 
vessel's Daily Fishing Logbook must be 
maintained for each day of a fishing trip 
from the day a vessel leaves an Alaskan 
port or enters the EEZ off Alaska until a 
vessel returns to port or leaves the EEZ 
Alaska. Daily entries are not 
required for those days when the fishing 
vessel stays in port. The operator of a 
catcher/ processor vessel will be 
provided with a Daily Fishing Logbook 
that also functions as a Daily 
Cumulative Production Logbook 
— under paragraph (b)(3) of this 


ort Daily pias cee contents. 

(A) The Daily Fishing Logbook must 
record the following effort information 
on a daily basis. 

(1) the page number. This number 
must be consecutive beginning with 
page one for the first day the vessel 
conducted any fishing operation after 
the start of the fishing year and 
continuing throughout the logbook for 
the remainder of the fishing year. A 
separate page in the Daily Fishing 
Logbook must be used for each day's 
fishing activity. If fishing activity is 
conducted with more than one gear type 
or in more than one reporting area 
during any day, a separate page in the 
Daily Fishing Logbook also must be used 
for each gear type or reporting area. 

(2) The date. 

(3) The vessel’s name and ADF&G 
vessel number. 

(4) The reporting area where the 
vessel is conducting fishing activity. 

(5) The gear type used by the ves 
(pelagic trawl, nonpelegic trawl, hook 
and _ jig/troll, or pot gear). 

(6) The signature of the operator of the 
vessel. 

(7) Whether a NMFS certified 
observer is onboard the vessel. 

(8) The size of the crew. 

(9) Daily discarded amounts of each 
groundfish species or species group in 

pounds or to at least the nearest sit tenth of 
a metric ton (0.1 mt) round weight, and 
daily discarded amounts of each 
prohibited species listed under 
§ 675.20(c) of this part by number, 
except for discarded amounts of herring, 
which should be reported by round 
weight in pounds or to the nearest 0.1 
mt. For vessels that offload groundfish 
on a daily basis, a fishing trip is defined 
as a day. For vessels that deliver 
groundfish on a less frequent schedule, a 
fishing trip is defined as the period 
between offloadings of groundfish catch. 
Discard information must include the 
following information for each fishing 
trip. 


(i) The species code for each 
discarded species or species group. 
(i#) The total amount of discards 


0.1 mt. At the beginning of each fishing 
trip, the discarded amount of the fis’ 


trip is zero, and nothing shall be carri 
forward from the previous fishing trip. 

(iii) Total discarded amounts for the 
day that occurred in harvesting 
operations, recorded in pounds or to the 
nearest 0,1 mt. 

(iv) The updated total discarded 
amounts for the fishing trip, by species 
codes, calculated by adding the relevant 
daily total and the total carried forward 
for that fishing trip. 

(B) The following information must be 
recorded for each haul or set, as 
appropriate to the gear type employed. 

(2) The haul or set number. This 
number must be consecutive beginning 
with number one for the first haul or set 
of the day, fishing trip, or year, 
whichever is more convenient to the 
vessel operator. The method used to 
number hauls or sets must be consistent 

throughout the logbook. 

(2) Begin time (to nearest minute) and 
position (in geographic coordinates) of 
haul or set. For trawl gear, record time 
and position when the trawl gear 
reaches the fishing level and bes to 
fish. For other gear types, record time 
and position when jig/troll gear or the 
first pot or hook-and-line gear of a set 
enters the water. A set is defined as a 
string of pots or hook-and-line gear or a 
group of pots that are deployed in a 
similiar location with similar soak time. 

(3) The average sea depth for the haul 
or set, recorded to the nearest fathom or 
meter. 

(4) Average gear depth for the haul or 
set, recorded to the nearest fathom or 
meter. 

(5) End date (if different from begin 
date), time (to nearest minute), and 
position of haul or set (in geographic 
coordinates). For trawl gear, record time 
and position where retrieval of trawl 
cable commences. For other grear types, 
record time and position when jig/troll 
gear leaves the water or when the last 
pot or hook-and-line gear of a set leaves 
the water. 

(6) The duration of the set or trawl, 
recorded to the nearest minute. 

(7) If the vessel is using longline or 
single pot gear, record the number of 
skates or pots run and the average 
number of hooks or pots per skate. 

(8) The estimated total round weight 
of the groundfish catch in pounds or 
metric tons. 





iti The intended target species 


). 

(C) The following information must be 
recorded in the daily fishing log on the 
days that fish are aeenenee toa 
groundfish processo: 

(2) If , amg tye is “¥ a domestic 
processor, the processor's name, ADF&G 
processor code, and ADF&G Fish Ticket 
number. 

(2) If delivery is to a foreign processor 
vessel in a joint venture operation, 
record the foreign processor vessel's 
name. 

(iii) Maintenance of the Daily Fishing 
Logbook. Entries in the Daily Fishing 
Logbook as to trawl or set number, time, 
position, and estimated catch weight 
must be recorded within 2 hours after 
completion of the applicable trawl or 
set. All other information required in the 
Daily Fishing Logbook under paragraph 
(b)(2)(ii) of this section must be recorded 
by noon of the following day. 

(iv) Zn all cases, upon delivery or 
landing; provision of discard 
information to processors. 
Notwithstanding other time limits, all 
information required under paragraph 
(b)(2){ii) must be recorded in the Daily 
Fishing Logbook before the vessel's 
catch is off-loaded. The cumulative 
discarded amounts for a fishing trip, as 
defined in paragraph (b)(2)(ii)(A)(9) of 
this section, must be provided to the 
processor receiving the catch. The 
processor must record this discard 
information in the Daily Cumulative 
Production Logbook and in the weekly 
production report. 

(v) Quarterly submission of Daily 
Fishing Logbooks. The operator of a 
catcher vessel or catcher/processor 
vessel must submit a copy of the Daily 
Fishing Logbook on a quarterly basis to 
the Alaska Fisheries Science Center. 
The copy of the Daily Fishing Logbook 
for fishing activities conducted during 
the first quarter must be submitted by 
May 1 of that year; for the second 
quarter, by August 1 of that year; for the 
third quarter, by November 1 of that 
year; and for the fourth quarter, by 
February 1 of the following year. 

(3) Daily Cumulative Production 
Logbook. (i) The operator of a processor 
vessel and the manager of a shoreside 
processing facility that receives or 
processes groundfish from any reporting 
area in the Bering Sea and Aleutian 
Islands management area must maintain 
on the processor vessel or within the 
processing facility a Daily Cumulative 
Production Logbook of estimated catch 
receipt (if applicable), species discard 
amounts, and retained groundfish 
production information as described in 
paragraph (b)(3){ii) of the section. Daily 
entires are required for each day a 


processor vessel or facility receives or 
processes groundfish. 

(ii) Daily Cumulative Production - 
Logbook; contents. , 

(A) The Daily Cumulative Production 
Logbook must record the following 
information on a daily basis: 

(1) The page number. This number 
must be consecutive beginning with 
page one for the first day the processor 
vessel or processing facility conducted 
any fishing or processing activity after 
the start of the fishing year and 
continuing throughout the logbook for 
the remainder of the fishing year. A 
separate page in the Daily Cumulative 
Production Logbook must be used for 
each day's entries. If fish received by 
the processor vessel or facility during 
any day are harvested with more than 
one gear type or are harvested from 
more than one reporting area, a separate 
page in the Daily Cumulative Production 
Logbook must also be used for each gear 
type or reporting area. 

(2) The date. 

(3) The name of the processing vessel 
or facility. 

(4) The ADF&G vessel number or the 
AFD&G processor code, whichever is 
applicable. 

(5) The reporting area where the 
groundfish was harvested. 

(6) The gear type used to harvest the 
groundfish received by the processing 
vessel or facility (pelagic trawl, non- 
pelagic trawl, hook and line, jig/troll, or 
pot gear). 

(7) Whether a NMFS certified 
observer is onboard the processing 
vessel or present at the shoreside 
processing facility. 

(8) The signature of the operator of the 
processing vessel or the manager of the 
facility. 

(9) The number of crew on a processor 
vessel who are engaged for groundfish 
fishing, processing, or other related 
activities, or the number of employee 
hours engaged by a shoreside processing 
facility for groundfish processing or 
other related activities. 

(10) The amounts of each groundfish 
species, groundfish species group, and 
prohibited species listed under 
§ 675.20(c) of this part, that are 
discarded in relate’ fishing or 
processing activity. These amounts 
should include discards reported to a 
processor by operators of catcher 
vessels under § 675.5(b)(2){iv) of this 
part. The round weight of discarded 
amounts of groundfish should be 
recorded in pounds or to at least the 
nearest 0.1 mt. Discarded amounts for 
each prohibited species listed under 
§ 675.20{c) of this part should be 
recorded by number, except for 
discarded amounts of herring which 
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should be recorded by round weight in 
pounds or to at least the nearest 0.1 mt. 
Discard information must include the 
following information for each weekly 
reporting period: 

(i) The species code for each 
discarded species or species group. 

(ii) The total amount of discards 
during the week, by species code, 
carried forward from the previous day. 
At the beginning of each weekly 
reporting period, the weekly total 
discarded amount is zero, and nothing 
shall be carried forward from the 
previous weekly reporting period. 

(iii) The total discarded amount for 
the day reported by operators of vessels. 
delivering groundfish to the mothership 
processor and total discarded amounts 
for the day that occurred in processing ~ 
operations. 

(iv) The updated total discarded 
amounts for the week, by species codes, 
calculated by adding the relevant daily 
totals and the total carried forward for 
that week. 

(11) Species production information 
for each day or processing activity. 
Product information must include the 
following information for any product 
resulting from the processing of any . 
groundfish species or species group for 
which a total allowable catch (TAC) is 
specified under § 675.20 of this part, with 
one exception: species within the “other 
species” category must be reported by 
species or species group listed in Table 
1 of § 675.20. 

()) The product by species and product 
type codes. 

(ii) The daily total amount of the 
product produced by species and 
product type codes in fish product 
weight. 

(iii) The weekly total amount of the 
product produced, by species and 
product type codes, in fish product 
weight to be carried forward from the 
previous day. At the beginning of each 
weekly reporting period, the weekly 
total amount for each product is zero 
and nothing shall be carried forward 
from the previous weekly reporting 
period. 

(iv) The updated weekly total amount 
of the product produced by species and 
product type codes in fish product 
weight calculated by adding the relevant 
daily total and the weekly total to be 
carried forward. 

(B) The Daily Cumulative Production 
Logbook must record the following 
information for each catch receipt. 

(1) For each groundfish set or codend 
received by a mothership processor 
vessel: 

(i) The State of Alaska Fish Ticket 
number. 
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(ii) The time when transfer of catch or 
codend to the mothership is completed, 
recorded to the nearest hour, ALT. 

(iti) The position of the mothership 
processor vessel in geographic 
coordinates when the set or codend is 
received. 

(iv) The name and ADF&G vessel 
number of the catcher vessel delivering 
the catch or codend. 

(v) The estimated total weight of the 
groundfish catch or codend in round 
weight, recorded in pounds or metric 
tons. 

(2) For each groundfish landing 
received by shoreside processors from 
catcher vessels. 

(i) The State of Alaska Fish Ticket 
number. 

(ii) The time when the offloading of 
catch is completed, recorded to the 
nearest hour, ALT. 

(iii) The name and ADF&G vessel 
number of the vessel delivering the 
catch. 

(iv) The estimated total weight of the 
groundfish catch in round weight, 
recorded in pounds or metric tons. 

(iii) Maintenance of the Daily 
Cumulative Production Logbook. 
Information concerning the catch receipt 
number or State of Alaska Fish Ticket 
number, time of receipt, the name of the 
delivering vessel and, for a mothership 
processor vessel, the position of that 
vessel and the estimated catch receipt 
weight, must be recorded in the Daily 
Cumulative Production Logbook within 2 
hours after the set, codend, or catch is 
received. All other information required 
in the Daily Cumulative Production 
Logbook under paragraph (b)(3)({ii) of 
this section must be recorded by noon of 
the day following the day the catch 
receipt or production occurred. 
Information concerning product amounts 
must be recorded in the Daily 
Cumulative Production Logbook by noon 
of the day following the processing of 
the product, regardless of when the set, 
codend, or catch is received. 

(iv) Quarterly submission of the Daily 
Cumulative Production Logbook. The 
operator of a processor vessel or 
manager of a shoreside processing 
facility must submit a copy of the Daily 
Cumulative Production Logbook on a 
quarterly basis to the Alaska Fisheries 
Science Center. The copy of the Daily 
Cumulative Production Logbook for 
activities conducted during the first 
quarter must be submitted by May 1 of 
that year; for the second quarter, by 
August 1 of that year; for the third 
quarter, by November 1 of that year; and 
the fourth quarter, by February 1 of the 
“are year. 

4 2 * & 


et. 


(C) Identification information. When 
the product transfer logbook is 
maintained for a processor vessel, the 
identification information must include 
the vessel's name, the Federal permit 
number, the ADF&G vessel number and 
radio call sign. When the product 
transfer logbook is maintained for a 
shoreside processing facility, the 
identification information must include 
the name of the facility, the location of 
the facility, and the ADF&G Processor 
Code number. 
® e * + ® 


(G) The fish product weight of each 
product transferred, including species 
and product-type codes, total number of 
production units transferred, and the 
estimated weight of each production 
unit type. 

(c) Other reporting requirements. The 
operator or manager of any vessel or 
shoreside processor of the United States 
that harvests or processes groundfish 
caught from any reporting area in the 
Bering Sea and Aleutian Islands 
management area must, in addition to 
the requirements of paragraphs (a) and 
(b) of this section, comply with the 
following requirements. 

(1) Alaska groundfish check-in/check- 
out notices: (i) Requirement. The 
operator of a processing vessel must 
provide a check-in notice to the 
Regional Director before a processing 
vessel commences any fishing activity 
in, or receives any groundfish from any 
reporting area in the Bering Sea and 
Aleutian Islands management area 
during any fishing year. The operator of 
the processing vessel must provide a 
check-out notice to the Regional 
Director when a processing vessel 
completes any fishing activity or ceases 
receipt of groundfish in any reporting 
area in the Bering Sea and Aleutian 
Islands management area during any 
fishing year. The manager of a shoreside 
processing facility must provide a check- 
in notice to the Regional Director before 
a shoreside processing facility 
commences receipt of groundfish from 
any reporting area in the Bering Sea and 
Aleutian Islands management area 
during any fishing year. The manager of 
the shoreside processing facility must 
provide a check-out notice to the 
Regional Director when a shoreside 
processing facility completes receipt of 
groundfish from any reporting area in 
the Bering Sea and Aleutian Islands 
management area during any fishing 


year. 

(ii) Check-in/check-out notices; 
contents. The notice of check-in or 
check-out must include the following 
information. 


(A) The processor vessel's name, 
radio call sign, and, if applicable, 
Federal groundfish permit number; or 
the shoreside processor’s name and 
ADF&G processor code number. 

(B) Time and date information. If the 
notice concerns the commencement of 
fishing activity or the receipt of 
groundfish by a processor vessel, this 
information must include the time (to the 
nearest hour, ALT) and date of when 
these activities will commence. If the 
notice concerns the completion of 
fishing activities or the receipt of 
groundfish by a processor vessel, this 
information must include the time (to the 
nearest hour, ALT) and date when these 
activities ceased. If the notice concerns 
the completion of groundfish receipts by 
a shoreside processing facility, this 
information must include the date when 
this activity ceased. 

(C) Processor Vessel Location. The 
reporting area and position in 
geographic coordinates where the 
fishing activity or receipt of groundfish 
is expected to occur or has occurred. 

(iii) Check-in/check-out notices; 
submission or method of providing 
notice. The operator of a processor 
vessel required to provide a check-in/ 
out notice or the manager of a shoreside 
processing facility required to provide a 
check-out notice must provide that 
notice through the means and in the 
manner prescribed by the Regional 
Director. 

(2) Weekly production reports.—{i) 
Requirements for processor vessels. The 
operator of a processor vessel that 
conducts fishing activity in, or receives 
groundfish from, any reporting area in 
the Bering Sea and Aleutian Islands 
management area at any time during the 
fishing year must submit weekly 
production reports. Weekly production 
reports are required for a processor 
vessel for any week during the period 
beginning with the date specified in the 
check-in notice and ending after all 
groundfish harvested from and fish 
products prepared with any groundfish 
harvested from any Gulf of Alaska 
reporting area are offloaded. Weekly 
production reports are required during 
this period even if no groundfish is 
harvested or received or processed 
during a particular week, and these 
weekly production reports should 
specify zero amounts harvested, 
received, or produced. 

(ii) Weekly production reports; 
requirements for shoreside processors. 
The manager of a shoreside processing 
facility that receives groundfish from 
any reporting area in the Bering Sea and 
Aleutian Islands management area must 
submit weekly production reports for 





any week during the period beginning 
with the first week of a fishing year that 
groundfish is received by the facility 
and continuing until the end of the year 
or until the date specified in a check-out 
notice. Weekly production reports are , 
required during this period. If no 
groundfish is received or processed 
during a particular week, weekly 
production reports should specify zero 
for the amounts received or produced. 

(iii) Weekly production reports; 
contents. The weekly production report 
must have a separate page for each gear 
type used. Each page must include the 
following information. 

(A) The name of the person submitting 
the report, a telephone number for that 
person, and either a facsimile or telex 
number for that person. 

(B) Identification information. If the 
weekly production report is submitted 
for a processor vessel, this information 
must include the name and radio call 
sign of that vessel. If the weekly 
production report is submitted for a 
shoreside processing facility, this 
information must include the name of 
the plant. 

(C) Federal permit number or ADF&G 
processor code, whichever is applicable. 

(D) The end date of the weekly 
reporting period. 

(E) The gear type used to harvest the 
groundfish catch or catch receipt 
(pelagic trawl, non-pelagic trawl, hook 
and line, jig/troll, or pot gear). 

(F) The reporting area or areas from 
which groundfish was harvested and 
retained during the weekly reporting 
period with the reporting area or areas 
specified for each groundfish species or 
species group. 

(G) The number of days when fishing 
activities was conducted and when fish 
were received. 


(H) The total estimated catch weight 
or catch receipt for each reporting area 
to the nearest metric ton (mt). 

(I) The fish product weight of each 
product produced during the weekly 
reporting period, including species and 
product-type codes, for each groundfish 
species or species group for which a 
total allowable catch is specified under 
'§ 675.20, with one exception: species 
within the “other species” category must 
be reported by species or species group 
listed in Table 1 of § 675.20. 

(J) The amount of each groundfish 
species, groundfish species group, or 
prohibited species listed under 
§ 675.20(c) that is discarded in related 
fishing operations during the weekly 
reporting period. 

(iv) Weekly production reports; 
submission. Weekly production reports 
must be submitted to the Regional 
Director. Weekly production reports 
must be received by the Regional 
Director within 48 hours after the end of 
the applicable weekly reporting period. 

(3) Daily Production Report. (i) 
Requirement. Processor vessels and 
shoreside processing facilities that 
conduct fishing activity in or receive 
groundfish from any reporting area in 
the Bering Sea and Aleutian Islands 
management area must submit Daily 
Production Reports when requested to 
do so by the Regional Director. 

(ii) Daily Production Report; contents. 
The Daily Production Reports must 
include the following information: 

(A) The name of the representative 
submitting the report, a telephone 
number for that person, and either a 
facsimile or telex number for that 
person. 

(B) Identification information. It the 
Daily Production Report is submitted for 
a processor vessel, this information 
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must include the name, radio call sign, 
and Federal permit number of that 
vessel. If the daily report is submitted 
for a shoreside processing facility, this 
information must include the name and 
ADF&G processor code number of the 
plant. 

(C) The gear type used to harvest the 
groundfish catch or catch receipt 
(pelagic trawl, non-pelagic trawl, hook- 
and-line, pot, jig/troll, or other). 

(D) Date(s) of groundfish harvest or 
receipt. 

(E) For each day, the reporting area or 
areas from which groundfish catch or 
receipts were harvested, with the : 
reporting area or areas specified for 
each groundfish species or species 


group. 

(F)} The fish product weight of each 
product produced during a day, 
including species and product-type 
codes, for each groundfish species or 
species group for which a total 
allowable catch is specified under 
§ 675.20 of this part, with one exception: 
species within the “other species” 
category must be reported by species or 
species group listed in Table 1 of 
§ 675.20. 

(G) The amount of each groundfish 
species or species group that is 
discarded in related fishing operations 
during a day. 

(iii) Daily Production Report; 
submission. Daily Production Reports 
must be submitted to the Regional 
Director through the means and in the 
manner prescribed by the Regional 
Director. 


* * * * 


* 
-Note: The among appendix will not 
appear in the Code of Federal Regulations. 


APPENDIX—REVISED LOGBOOK FORMS 
AND NEW REPORTING FORMS 


BILLING CODE 3510-22-™4 








a 
gi 
2S 
—_ 
ow 
® 
oe 
m% 
7 
a 
o 
a 
@ 
— 
s 
io 
— 
8 
we 
nN 
ao} 
oO 
he 
oO 
>} 
> 
o 
co 
n 
be 
E 
— 
ww 
= 
6 
a 
© 
uw 
— 
°o 
> 
— 
te 
o 
—_ 
wn 
“b 
o 
oe 
ot 
& 
o 
® 
baw 





‘PIBOQUO SI JBAIBSGO UP JOU JO JEYJOYM PUP “G’| J@SSAA ‘ayEp Pr0day ‘AjjAyOe Huiysy OU jo SAP UG ‘733 URYSE|Y OY} SeAea| 10 Od 0} SUIN}e: 
J@SSOA B jIJUN BXSE|y JO 799 OU} S19}U9 JO YOU UeYSe|y Ue Sera] Jessen e Aep jsI}} 84} WOUs Huje}s ‘dizy Buiyst e yo Aep yore yno pay}; oq jsnwW Sjaays 400G507 :3LON 


3009 ¥OSS3290ud DFA0V 
SWWN HOSS390Nd GYODSHY ‘YOSS300Nd GNV 3WVN YOSS3900Ud GODS" 31V0 SNIGNV1 SLN3S3ud3ay¥ 
NDIZHO4 V Ol SI AU3AIT3SGC HOLVDS Si ¥OSS3I90Ud 'S'N V OL SQVW SI AYSAIISG HOLVD 4! 31V0 JI YASWNN L3XDIL HSI4 OBICV GHOO3Y 


NOILVWYOSNI AYSAITSG HOLVD 


didi ONIHSIZ YOS 
WALOL SAILYINWAD 


siequinu u! pi0ded ‘qesd souUe] PUe ‘qesd Bury ‘uOWeS ‘yNqUeY 404 :(YOIYM 81919) yw 49 40 Sq] U! Psodes ‘Huey pue YsIpUNo6 104 :S3IDadS GAGHUVOSIA 


(s)3009 {ys 20 SQ} @1291D) 


$3193dS LHOISM 31VHS Ud NNH SLOd JONLIONOT 30M WA3IH138 19419) @12419) 3QNLIONOT 30NLVT 
SLNSWWOD 130WVL j{HOLVOGNNOY| Si0d¥O YOS3LVNS | NOilvENd ¥V¥39 40 Hid30 WV39 | Hid3d 4N3WA01d30 
QG30N3iNI | G3LVWILS3 |SHOOH SOON) 40'ON 13S HO INVH| 13S HO INVH 4ONOILISOG ONS | 3WILGNV31VO] J9VHIAY | W3S"3SAV] 13S YO TNVH JO NOILISOd NID38 |YV30 40 JWI) YO INVH 


ON S3A 
GuVOENO 
3ZIS M3YH9) Y3AWaS80 SUNLVNDIS S.YOlve3sdO 3dAl HVSD Vauv ONILYOd3u ‘ON D340V 8 SWVN 13SS3A 31V0 -HLNOW- YV3A| 29Vd 


501 ONIHSI4 ATIVG 14SSSA YAHOLVO 


‘Ziv “69 ‘y, ulIM SepoOd edAy yonpoud ulBeaq ‘syonpod Aue|j!OUe JOG 
“PsBOQUO SI JeNUBSQO UP }OU JO JOYJOYM PUR "Q"| |@SS9A ‘YEP PsOdaI ‘AyIAI}Oe Huiysi} OU JO SAEP UO ‘Z73Q UBYSE]y 9y) Saned) 10 Od 0} SUINjeL 
JOSSOA & |1]UN BYSeIVy 440 733 OY} S19}Ua 10 od UeYsSe|y Ue Sanes| |@SSaA B Aep jsilj BY} WO BulyE}S ‘diuy Gurysy e yO Aep YoRe INO Poy; 9q ysNW Sjeays 400G507 :310ON 


QOlW3d ONILYOd3Y AINZSM 
¥OJ IVLOL SAILVINWNS 


WALOL AlIVa 


GUYMYOS JONVIVE 


3009 3dAl LONGOUd 
f3009 $3193dS 


GOld3d ONILYOd3Y AINZISM 
¥Od TVLOL SALLVINWNSD 


Wil AlIVG 
GUVMUOS ZONVIVE 


3009 S$3193dS 
SuequNU Ul Psdded ‘qesd JeUURL pus ‘qed Busy ‘uOWw)es “yNqujeYy 104 :(YO!YM 819419) yw 40 40 Sq] Ul Psodes ‘BujeYy pue YsijpUuNOIB 104 :S31D3dS GAGHVOSIC 


($3009 


$3193dS LHOISM 31VS Wd JONLIONOT ONLI WA3I8138 19419) FONLIONO aon 
SLN3WWOD 4398VL |HOLVOGNNOY| S$l0d 40 ¥OS3IVNS | NOILVENG ¥V39 40 H1d30 Wv39 4N3WAO1d30 


G30N3iNI | G3LVWILS3 [SWOOH JOON; 40'ON 43S YO TNVH| 13S HO TNVH SO NOILISOGONZ | SWILONV3iV0; JOVUZAV 13S YO TNVH 40 NOILISOd NID3G |WV3D JO 3WIL) YO TNVH 


a 
3 
3 
m 
<G 

5 

3 
a 
m% 
a 
a 
ec 
N 
6 

a 
= 

” 
3 

E 
E 
8 

6 
za 
8 
3 
> 

S 
eS 
® 
m&% 
: 
lew 


auvOsNO 
3ZIS M3¥9| Y3AN3SEO SYUNIVNOIS S.WOLWESdO 3dAL HV3S V3uV ONILYOd3u ‘ON D840V 8 SWVN 13SS3A 31V0 -HLNOW: YV3A) 39Vd 


9071 NOILONGOdd SAILVINWNSD AVG YOSSADOY"d/YAHOLVO 





Qn 
S 
° 
Zs 
3 
@ 
o& 
S 
& 
a 
n 
2 
3 
nm 
— 
= 
a 
wi 
ON 
a 
Ds 
a 
= 
> 
ow 
oO 
n 
é 
— 
uw 
<< 
S 
z 
o 
ww 
o 
> 
— 
s 
2 
Bo 
o 
Ae 
— 
= 
3 
Boa 





Ziv “6a ‘.y, YM Sapor adh yonposd uibaq ‘syonposd AsDy2U0 404 =3LON 


cee SR SS A SS SS a SS SS SS SSeS 2s SSS 


QORI3d INULAOd3Y AIIM 
404 W101 SALYINAND 


3009 3dAl L9NGONd 
739 $3103dS 


(QW 4° }SasDaU G4} YSO9 }O O}) ju JO SQ} BO4ID :NOILWNYOANI LONGOYd G3NIVL3y 


QOld3d SNUYOd3Y ATIIIM 
303 W1Ol 3ALVINAND 


SNOLLVUIdO INISSIIOUd 
NI W101 Alo 

S13SS3A S3HIIWD AB 
G3180d3Y W101 AlIWO 


de 
Cee =< 


suaquuinu ul piodad ‘qos yauUD] PUD ‘qodJ2 Buy ‘UoW)DS ‘yNqyOY JOY :(YSIUM 9j94I9) YW 1°Q-4O Sqj UI Pode. ‘Huluzay puod YysijpuNosb 404 


S31I93dS G3agYvosid 


1. 
Rn gah mae ‘ON 9730 ONY NWN 13SS3A 43HOLVO BIL 1d 13034 ‘ON JMOL HSL 3IVIS VASVT 


2Burisse20ig 


FYNLWNOIS S.UZOVNYN | 3dAL UV3O Wau ONILYOd3Y| 3009 20ud S*Jav ONY 3NYN INVId [BLVO-NOW-UVGA |39vd 
SYNOH gaA071dwa| 2N2S4d BBABSEO ’ 


9071 NOILONGOYd SAILVINWAD AVG ALMIOVS ONISSSIOYd JGISSYOHS 


Ziv “62 ‘Wy. YM @pos adAy yonpoud uIbeq ‘syonposd AuD\!2U0 304 “ZLON 


er NN A A RR A ER A a NT 


QO3d ONUYOdSY AINSI 
804 WLOL JAUYININD 


(JW 1 °O ySesDaU Oy} YSO9} YO 0}) JW JO SQ} 819419 -NOILWAYOSNI LONGOYd G3NIVL3Y 


QOld3d ONUOd38 ATISIM 
303 WLOL ZAUINGND 


ST3SS3A BIHOLVI AB 
3180038 “W101 ATIVO 


! l 
SJaquunu ul psodas ‘GOs2"JaUUDY PUD ‘qdsd Buly ‘UOW IOS ‘yNGIDY 3O4 :(YSIYM 3/9519) JW 4°O JO Sq] UI Psodes ‘Hulsey pud YsilypunosB 404 


S393dS GIGYVISI 


IANO "tiie sake JANLIONOT 30Nuw 
_ HOIVD G3IVNILS3 ‘ON 9°940V GNW 3NVN 13SS3A Y3HOLVD NOIWUSOd 1d13034 FWiL 1d1353M ‘ON 13NOUL HSId BLvIS WY 
]OVOL iSVTV 


ao weno] a 
:buissa20ig 


azis mao | Cs8NO wareseo | SUMIVNOIS S.YOLVY3dO | IAAL YV3D |vaeV ONUNOE | “ON O7FIGV CNV JNYN 13SS3A FBLVO-NOW-4V3A | 30Vvd 
907 NOILONGOYd SAILWINWND AWG TaSSSA YOSSSNONd dIHSYSHLOWN 


: 
E 
3 
z 
: 
i 
: 
é 
$ 
d 
sg 





677L—-9BS—LOG 240d 1f14-S89-Z06 :XVJ 00096779 =xe}e} ZOBEE MY NDEUNL "E9917 KOG “O'd —«-@DIANOS BOLIBYSIY GULOW [DUDRON 
(QW 1°O 38es00U 3509) 3D) Sud} OLJewW 4o SpuNod ui yybieM yonpold yodey 
"ON 1033U0 GWO Zh, “BO ‘.W, UIIM @pos yoNposd uibeq ‘syoNposd ADWIOUD 464 =310N 


Se) 
34618M yONPosg peuid;6y 


§ 
P 
7 
8 
z 
: 
; 
. 
= 
2 
® 
6 
> 
3 
: 


(ebod sed auo 92019) Je}SoNDY JO adh] 1005 


“$f JOSS22014 940¥ LYOd3¥y NOILONGONd AlivG 
“f yueg josepey} =I 1100 | ewon sosseooug}] YOSSIIOYd HSISONNOYD VASVIV 





BZZL—9ES—LO6 "UO I1L—98S-Z06 “XVI 00096779 =xele, ZOBEE YW NOBUNE ‘E9917 KOg “O'd —@DIAINS BE1J8YS1y GUD |OUOON 
JW 1D 3501DeU 3SD9] 3D 07 WYyBiem yonpoid yodey 
Wit see natn Zh. “Ge ‘Wy. WIM @poo edAy yoNpoid uibeq ‘syonposd Aupy!ouD 404 =3L0N 


Peuidjoy ety buysodey jouepe4 peuldjey :Deay Bunuodey jo1epe4 Peulojey :Desy Buiuodey jD1epe4 


if xe101/XW4 “f euoUd SAIPDJUSSesdey 


(Ajiveds) 4ey39 (9) = Oa / Dip (S) iMD4] O1DDied (hy) MDA] DIDjed—uON (¢) 1d (Z oul] OOH (1 
GUO 8/9119) 49]SEAIDH yO edx, sDe5 


n 
eS 
3 
3 
a 
& 
me 
3 
rs 
o 
a 
a 
s 
me 
— 
8 
wt 
N 
A 
o 
fone 
og 
= 
> 
@ 
7c 
£ 
E 
— 
6 
“f 
3 
a 
3 
uo 
oS 
> 
a 
hes 
o 
- 
2 
Bo 
® 
4 
aon 
& 
o 
° 
bales 


sf 408880014 940¥ 1NOd3Y NOLLONGONd ATHIaM 
sien nile own sosseoo1g | YOSSSIONd HSISGNNOYD WSVI¥ 


ebog —————_ 89M SIU] PEeSSeI01g/perlesoy SADG “ON — «9D Dupuy yooy 














Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Rules and Regulations 


ALASKA GROUNDFISH Send to: 


National Marine Fisheries Service 
P.O. Box 21668, Juneau, Alaska 99802 
CHECK-OUT NOTICE 


Telex: RCA 45-377 NMFS AKR JNU 


FAX: 907-586-7134 
SHORESIDE PROCESSOR Phone: 907-586-7229 


Representative FAX/Teiex No: Phone No: 


Shoreside Processor Name 


ADF&G PROCESSOR CODE 


ENTER DATE FACILITY CEASED TO RECEIVE GROUNDFISH 


OMB Control No. 0648-0213 
Expiration date: 12-31-91 


[FR Doc. 91-5237 Filed 3~1-91; 8:45 am] 
BILLING CODE 3510-22-C 





9656 


Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. = 


ADMINISTRATIVE CONFERENCE OF 


THE UNITED STATES 
1 CFR Part 305 


Due Process and Judicial Review in 


Commerce Department Export 
Controls Procedures 


AGENCY: Administrative Conference of 
the United States. 


ACTION: Request for comments on 
proposed recommendation. 


SUMMARY: The Administrative 
Conference’s Committee on Judicial 
Review has under consideration a draft 
recommendation on administrative 
procedures and judicial review in 
Commerce Department proceedings 
under the Export Administration Act. 
Interested persons are invited to 
comment on the draft recommendation. 
Copies of the background report are 
available on request. 

DATES: Comments should be submitted 
no later than March 29, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mary Candace Fowler, Office of the 
Chairman, Administrative Conference of 
the United States, 2120 L Street, NW., 
Suite 500, Washington, DC 20037. 
Telephone: 202-254-7065. Comments 
may also be submitted to this address. 
SUPPLEMENTARY INFORMATION: The 
Administrative Conference’s Committee 
on Judicial Review has under 
consideration a draft recommendation 
on administrative procedures and 
judicial review in Commerce 
Department actions under the Export 
Administration Act. The proposal, 
which recommends elimination of the 
Export Administration Act's statutory 
exemption from the Administrative 
Procedure Act as well as greater 
openness in Commerce Department 
export controls proceedings, is based on 
a draft report by Associate Dean 
Howard Fenton of Pettit College of Law, 
Ohio Northern University. The text of 
the draft recommendation is printed in 
full below. Copies of the draft report are 
available from the Office of the 


Chairman of the Administrative 
Conference. The public is invited to 
submit comments on the draft 
recommendation; to receive full 
consideration, comments should be 
received at the address given above not 
later than March 29, 1991. 

It is anticipated that a 
recommendation will be proposed for 
consideration by the Administrative 
Conference at its Plenary Session 
scheduled for June 13 and 14, 1991. 


Proposed Recommendation 


Due Process and Judicial Review in 
Commerce Department Export Controls 
Procedures 


The Export Administration Act (EAA), 
50 U.S.C.A. App. 2401-2420, authorizes 
the Commerce Department to restrict 
exports of goods and technology from 
the United States in the interests of 
national security, foreign policy 
considerations, and preservation of 
domestic access to commodities in short 
supply. It is the principal element in a 
scheme of export controls that emerged 
after World War II to serve three ends: 
reduction of the domestic impact of 
worldwide postwar shortages of critical 
goods, priority allocation of resources to 
rebuild Europe under the Marshall Plan, 
and restriction of access by Eastern Bloc 
nations to technology useful for military 
purposes. Over the years, restricting 
access to useful technology has become 
the primary goal of the EAA, although 
the countries toward which those 
restrictions are directed have changed 
from time to time in the light of shifting 
political considerations. 

Under the EAA, the United States 
works with its allies through the 
Coordinating Committee on Multilateral 
Export Controls (CoCom) to identify a 
list of commodities that should be 
controlled as well as a list of countries 
that are the targets of various types of 
export controls. Using these lists, the 
Commerce Department implements a 
licensing scheme involving three 
different categories of licenses: general 
licenses, which permit particular classes 
of export transactions without specific 
license applications; individual 
validated licenses, which the agency 
will grant or deny based on factors 
including concerns about the proposed 
and actual use of the commodity, 
opposition from the Departments of 
Defense or State to the proposed export, 
classified information about the end- 
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user, or policy determinations about the 
destination country; and special 
licenses, such as distribution licenses or 
project licenses, that allow particular 
exporters to make multiple exports of 
certain types without applying for 
individual licenses for each export. The 
Export Administration Act also contains 
provisions prohibiting participation in 
unsanctioned foreign boycotts and 
authorizes the Commerce Department to 
conduct rulemaking and enforcement 
activities, including enforcement of the 
antiboycott provisions. 

The EAA includes a provision 
explicitly exempting the Department's 
activities from the administrative 
process and judicial review provisions 
of the Administrative Procedure Act 
(APA). As a result, administrative 
licensing decisions are final and 
unreviewable; agency rules 
implementing the EAA are also not 
subject to judicial review, nor to the 
notice and comment requirements of 5 
U.S.C. 553, although Congress has 
expressed its intent that “to the extent 
practicable, all regulations imposing 
controls on exports * * * be issued in 
proposed form with meaningful 
opportunity for public comment before 
taking effect.” 50 U.S.C. App. 2412(b). 
Enforcement decisions are less affected 
by the exemption, as statutory 
amendments in recent years have 
imposed the formal hearing 
requirements of 5 U.S.C. 556-57 on 
administrative enforcement proceedings 
and have authorized judicial review 
under APA standards. 

Because of the broad APA exemption, 
the Commerce Department has 
implemented the EAA with relatively 
little judicial scrutiny and has had little 
incentive to provide clear and 
informative explanations for its actions. 
The EAA requires that license denials 
be accompanied by a written statement 
including, inter alia, a statement of the 
statutory basis for the denial; however, 
in practice this statutory requirement 
has often been met in a minimal and 
uninformative way. Exportefs have 
often been frustrated in their attempts to 
learn the reasons for negative licensing 
decisions or to predict the outcome of 
future license applications; they have 
also been without recourse to challenge 
Commerce. Department actions that may 
be arbitrary or contrary to statute. 

The APA exemption dates back to 
passage of the first comprehensive 
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export control legislation in 1949. At that 
time, Congress cited two reasons for the 
broad exemption: first, the legislation 
was seen as temporary, essentially an 
extension of emergency war measures, 
and second, it was closely related to 
foreign policy and national security 
concerns. 

After over 40 years, the export control 
program gives no indication of being 
“temporary”, albeit sunset dates in the 
various export control statutes have 
necessitated several extensions and 
reenactments. And the need for such a 
broad exemption from APA provisions 
based on foreign policy and national 
security considerations is not at all 
clear. Much of the business conducted 
by the Commerce Department under the 
EAA is similar to that conducted by 
other regulatory agencies, and the 
interests at stake for potential exporters 
are similar to those of regulated entities 
under other licensing schemes. The 
agency can expect to benefit from public 
input in the rulemaking process just as 
other agencies do. Moreover, specific 
exemptions to the rulemaking and 
formal adjudication provisions of the 
APA cover agencies’ military and 
foreign affairs functions and would be 
available to reduce the required level of 
agency process when necessary.! 

Increased availability of judicial 
review would help to insure that the 
Department complies with applicable 
statutory standards and maintains a 
reasonable level of quality control in its 
decisionmaking under the EAA. While 
the relevance of military and foreign 
affairs considerations will, necessarily, 
mean that a reviewing court will often 
give the Commerce Department great 
latitude to exercise its discretion, there 
are nevertheless many legal and factual 
issues as to which a court could exercise 
meaningful review under traditional 
APA standards without interfering with 
the executive branch's ability to conduct 
foreign policy. And other international 
trade and export control statutes, which 
presumably have foreign affairs 
implications, do not share the EAA’s 
broad insulation from judicial review. 

The Administrative Conference 
concludes, therefore, that the APA 
exemption is unnecessary and should be 
repealed. This conclusion is in accord 
with that of a recent National Academy 
of Sciences study on the export controls, 


1 The Administrative Conference has previously 
recommended that the military and foreign affairs 
exemption from APA requirements be 
restricted to apply only where there is a need for 
secrecy in the interest of national defense or 
policy. ACUS Recommendation 73-5, Elimination of 
the “Military or Foreign Affairs Function” 
Exemption from APA Rulemaking Requirements, 1 
CFR 305.73-5 (1900). 


which also urges repeal of the APA 
exemption. While the exemption repeal 
is the heart of this recommendation, in 
the opinion of the Conference, various 
additional actions by Congress or the 
Commerce Department are necessary in 
order to enhance the benefits of APA 
applicability. These are explained 
briefly below. 


Judicial Review 


Although the Conference believes 
that, as a general matter, judicial review 
of Commerce Department actions under 
the standards of the Administrative 
Procedure Act is entirely appropriate, 
control of exports nevertheless remains 
a sensitive area. Thus it is important to 
structure judicial review in a manner 
that will minimize the burdens on the 
conduct of foreign policy. Direct review 
in the court of appeals is appropriate 
here because of the policy 
considerations involved, because there 
are not likely to be large numbers of 
appeals, and because, in the case of 
rulemaking, the public interest will 
require prompt, authoritative 
determinations of a rule's validity. See 
ACUS Recommendation 75-3, The 
Choice of Forum for Judicial Review of 
Administrative Action.* Consolidation 
of review of all export control matters in 
a single court of appeals would preserve 
uniformity in statutory interpretation 
and enable the court to develop 
expertise in the subject matter. Because 
it already enjoys some expertise in 
international trade and technological 
issues and is likely, based on its 
experience with many types of litigation 
involving the federal government, to be 
sensitive to the government's legitimate 
need for discretion in implementing 
export controls as well as to the 
interests of private parties, the Court of 
Appeals for the Federal Circuit is the 
most appropriate court to undertake this 
responsibility. 


Informal Adjudications 


Under the APA, Commerce 
Department action on individual license 
applications should be treated as 
informal adjudication. While formal 
hearing proceedings are used to make 
decisions in some administrative 
licensing programs, there is no 
indication that such procedures are 
required here, and the high volume and 
time sensitivity of export license 
applications favors retention of the 
existing informal approach. 

Another category of Commerce 
Department action handled informally 
involves requests for advice as to the 


® 1 CFR 305.75-3 (1990). 
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proper classification of a commodity. 
These requests, which permit an 
exporter to seek guidance where it is 
unclear what category on the 
Commodity Control List an item falls 
within and the difference categories 
entail different export restrictions, may 
be made at the exporter’s option; they 
are appropriately treated as informal 
agency adjudication under the APA. 

The Commerce Department should 
increase exporters’ access to 
information about the decisions it makes 
in these informal adjudications. Clear 
statements of the agency's reasons for 
classifying exports in particular 
categories or denying licenses will both 
help exporters to determine how to 
proceed and provide a record for 
judicial review of the Department's 
action. Publication of those licensing 
and classification decisions that may 
have precedential value (along with a 
statement of the reasons for them) will 
benefit both agency and exporters by 
bringing a greater measure of 
predictability to the licensing process. 

A special problem arises when license 
denials turn on classified information. 
The government has a strong interest in 
protecting the substance and sources of 
such information from disclosure, but 
without access to the information that 
forms the basis for a license denial, it 
can be almost impossible for the 
exporter to evaluate whether the agency 
action is correct and challenge the 
denial on administrative or judicial 
review. In these cases, steps should be 
taken to insure that exporters (or their 
counsel) have the maximum feasible 
access to the information supporting the 
license denial and the agency staff 
claims that undisclosed classified 
information supports a denial are 
carefully scrutinized on administrative 
review. 

The introduction of APA judicial 
review may have one unintended effect 
as it applies to these informal 
adjudications. Commerce Department 
regulations provide for secretarial 
review (by the Assistant Secretary for 
Export Administration) of classifications 
made in response to exporter requests. 
There may be cases in which the 
Department is not ready to make a final, 
judicially reviewable determination of 
classification at this stage, outside the 
context of a specific license application, 
yet such a determination might be 
treated as judicially reviewable. The 
agency should retain discretion to 
declare that its classification decision 
on review is tentative and does not 
constitute final, reviewable agency 
action. See National Automatic Laundry 
and Cleaning Council v. Shultz, 443 F.2d 





689 (D.C. Cir. 1971). When this happens, 
the issue of correct classification should 
be preserved for administrative and 
judicial review in the context of any 
ensuing license application. 


Formal Adjudications 


Current statutory provisions already 
make enforcement proceedings under ~ 
the EAA (including both export control 
and antiboycott enforcement 
proceedings) formal adjudications by 
specifically applying sections 556 and 
557 of the APA to those proceedings. 
Application of the APA would leave 
these procedures unchanged. In order to 
facilitate the consolidation of judicial 
review in one court, however, the 
Administrative Conference recommends 
one change to these enforcement 
procedures: that the Commerce 
Department's civil penalty authority be 
made self-executing * and that de novo 
review in district court penalty 
collection proceedings be eliminated in 
favor of record review in the Court of 
Appeals for the Federal Circuit. This 
change would also have the effect of 
mooting a current controversy about 
whether the conduct of administrative 
enforcement proceedings tolls the five- 
year statute of limitations for 
commencement of a district court action 
to collect a civil penalty. 

There are two situations in which the 
Commerce Department imposes 
sanctions without the benefit of formal 
adjudicatory procedures: the issuance of 
temporary denial orders, and the ex 
parte suspension of special licenses. 
Under the EAA, the Department may 
issue temporary denial orders denying 
exporting authority on an ex parte basis 
where necessary to prevent an imminent 
violation of the EAA. Special licenses 
may be suspended under Commerce 
Department regulations whenever the 
Office of Export Licensing believes that 
the terms and conditions of the licenses 
are not being followed. 

Because these actions are taken in 
order to prevent imminent or continuing 
violations of the EAA, the Conference 
recognizes that the Commerce 
Department may need to take ex parte 
action. Nevertheless, exporters should 
be afforded a full opportunity to defend 
themselves in post-denial formal 
hearings. Existing procedures for 
temporary denial orders provide for 
prompt post-denial review, although 
without a full formal hearing; these 
existing procedures may offer a valuable 


* Cf. ACUS Recommendation 79-3, Agency 
Assessment and Mitigation of Civil Money 
Penalties, 1 CFR 305.79-8 (1990); ACUS 
Recommendation 72-6, Civil Money Penalties as a 
Sanction, 1 CFR 305.72-6 (1990). 


avenue for seeking emergency relief 
from a denial order, but a full-scale 
administrative hearing should be 
available at the request of the party 
subject to the denial order. 
Concomitantly, judicial review of 
temporary denial orders, now available 
only under an arbitrary and capricious 
standard, should include substantial 
evidence review. As of now, ex parte 
license suspensions are reviewable only 

informal secretarial review like 
that afforded license denials, and not at 
all in court; because of their impact on 
existing economic relationships, the 
Administrative Conference believes 
these suspensions should be followed by 
full formal procedures at the licensee's 
request. 


Rulemaking 


Once brought under the APA, 
Commerce Department rulemaking 
under the Export Administration Act 
would still be subject to the military and 
foreign affairs exception to notice and 
comment procedures; however, not 
every rulemaking under EAA 
necessarily falls within the terms of that 
exception. In recommending that the 
APA apply to export control 
proceedings, the recent National 
Academy of Sciences study proposed 
that section 13(b) of the EAA be 
retained, to reflect Congress’ belief that 
military and foreign affairs 
considerations do not by any means 
require that every EAA rulemaking 
proceed without section 553 procedures; 
the Conference endorses this 
recommendation. 

The Conference also recommends that 
foreign availability determinations, not 
specifically designated as rulemaking 
under the EAA, be so treated by the 
Commerce Department whenever 
possible. Under the act, exports that 
would otherwise be restricted will be 
permitted when the product involved is 
available to the end user from a foreign 
source. These determinations may often 
affect many potential exporters, rather 
than just one, and provision of an 
Coney for public comment before 

the necessary determination will 
cnitie Commerce to get a clearer 
picture of the relevant considerations. 
The Conference's recommendation, 
however, acknowledges that foreign 
availability determinations may 
sometimes initially arise in the context 
of license determinations where time is 
of the essence; in such cases, public 
comment might be solicited after the 
initial determination rather than before. 

Accordingly, the Administrative 
Conference makes the following 
recommendations: 
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Recommendation 


1. Repeal of APA Exemption. Congress 
should repeal section 13(a) of the Export 
Administration Act, which exempts 
functions exercised under that Act from 
the administrative process and judicial 
review provisions of the Administrative 
Procedure Act (5 U.S.C. §§ 551, 553-559, 
701-709). 

Il. Judicial Review. Congress should 
amend the Export Administration Act: 

(A) as necessary to make all final 
actions of the Department of Commerce 
under the Act judicially reviewable 
under applicable provisions of the 
Administrative Procedure Act; 

(B) to provide for section 706 judicial 
review of all reviewable Commerce 
Department actions (including the 
imposition of civil penalties) under the 
Act in a single forum, the United States 
Court of Appeals for the Federal Circuit. 

Ill. Informal Adjudications. Requests 
for proper classification of proposed 
exports and applications for individual 
licenses constitute informal 
adjudications under the Administrative 
Procedure Act. 

(A) Whenever the Commerce 
Department denies an individual license 
application or responds to a 
classification request by placing the 
potential export in a category different 
from that proposed by the requester, it 
should provide a written explanation for 
the decision that is sufficient to permit 
the applicant to understand the basis on 
which the decision has been reached. 

(B) On review of staff responses to 
requests for classification, the Secretary 
(or delegate) should have discretion to 
declare that a classification is tentative 
and does not constitute judicially 
reviewable final agency action. Where 
requests for classification have been 
handled in this way, exporters should be 
free to raise classification issues in 
subsequent administrative and judicial 
review of individual licensing decisions. 

(C) Secretarial review of staff 
decisions on individual license 
applications should remain available on 
appeal by the applicant. Congress 
should repeal section 13(e) of the Export 
Administration Act, which provides for 
limited appeals of license denials 
through an administrative law judge 
hearing process. 

(D) The Commerce Department should 
publish those decisions on requests for 
classification and individual license 
applications that have possible 
precedential value. 

(E) When a license application has 
been denied, or has been the subject of 
negative considerations or 
recommendations under section 10(f)(2) 
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of the Export Administration Act, based 
on classified information, the Commerce 
Department should adopt procedures to 
permit the maximum disclosure of such 
information consistent with national 
security (including, where appropriate, 
disclosure to the applicant or applicant's 
counsel under protective order). On 
administrative appeal of any license 
denial based on undisclosed classified 
information, the Secretary (or the 
Secretary's delegatee) should personally 
review the classified information and 
certify that it is properly classified and 
supports the action taken. 

IV. Formal Adjudications. (A) 
Congress should amend the Export 
Administration Act to provide the right 
to a prompt post-denial (or post- 
suspension) hearing on the record, 
subject to the formal adjudication 
provisions of the Administrative 
Procedure Act, for parties subject to ex 
parte Commerce Department decisions 
to suspend or revoke special licenses 
such as distribution licenses, project 
licenses, and service supply licenses or 
to temporary denial orders under 
section 13(d) of the Export 
' Administration Act. Congress should 
establish appropriate deadlines for the 
conduct of such hearings. 

(B) The Commerce Department 
should, to the extent possible, limit the 
scope of ex parte license suspensions 
and temporary denial orders to the 
circumstances posing a threat of 
violation of the Export Administration 
Act. 

(C) The civil penalty provisions of 50 
U.S.C. App. §§ 2410 and 2412 should be 
made self-enforcing, subject to judicial 
review under 5 U.S.C. § 706 in the Court 
of Appeals for the Federal Circuit. 

V. Rulemaking. (A) Although 
rulemaking in the Department of 
Commerce will be subject to the military 
and foreign affairs exemption of section 
553 of the Administrative Procedure Act, 
the Conference supports the recent 
recommendation of the National 
Academy of Sciences that Congress 
should retain section 13(b) of the Export 
Administration Act. That section, which 
exhorts the Department to provide 
“meaningful opportunity for public __ 
comment” in departmental rulemakings 
“to the extent practicable,” plainly 
expresses a congressional 
understanding that not all departmental 
rulemaking falls within the appropriate 
bounds of the military and foreign 
affairs exemption.* 


* Cf. ACUS Recommendation 73-5, supra n. 1. 


(B) To the extent feasible, the 
Department of Commerce should treat 
foreign availability determinations 
under sections 5(f)(1) and 5(f)(2) of the 
Export Administration Act as 
rulemaking within the terms of section 
553 of the Administrative Procedure Act. 
Where, for reasons of time or other 
considerations, such determinations 
must be made initially in the context of 
individual license applications, the 
Department should publish the 
determination made with an invitation 
for public comment respecting future 
such determinations. 

Dated: March 4, 1991. 

Jeffrey S. Lubbers, 

Research Director. 

[FR Doc. 91-5481 Filed 3-86-91; 8:45 am] 
BILLING CODE 6110-01-m 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 90-NM-144-AD] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes 
AGENCY: Federal Aviation 
Administration (FAA, DOT. 
ACTION: Withdrawal of notice of 
proposed rulemaking (NPRM). 


SUMMARY: This action withdraws an 


NPRM which proposed a new 
airworthiness directive (AD), applicable 
to certain Boeing Model 747 series 
airplanes, which would have required a 
one-time detailed visual and high 
frequency eddy current (HFEC) 
inspection around the fasteners . 
attaching the skin to the stringers 
between body station (BS) 520 and BS 
900 at stringer (S)-6 and S14, repair, if 
necessary, and a reporting of cracks. 
Since issuance of the NPRM, the FAA 
has reviewed its position on this safety 
issue and the comments received in 
response to the NPRM, and has 
concluded that the proposed inspections 
are unnecessary at this time, since 
additional inspection results still show 
no evidence of cracking in the subject 
area. Accordingly, the NPRM is 
withdrawn. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Steven C. Fox, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120§; telephone (206) 227-2777. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, 98055-4056. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to add a new 
airworthiness directive, applicable to 
certain Boeing Model 747 series 
airplanes, was published in the Federal 
Register on August 14, 1990 (55 FR 
33126). The proposal would have 
required a one-time detailed visual and 
high frequency eddy current (HFEC) 
inspection around the fasteners 
attaching the skin to the stringers 
between body station (BS) 520 and BS 
900 at stringer (S)-6 and S—14, repair if 
necessary, and a reporting of cracks. 
That action was prompted by reports 
from an operator who found multiple 
skin cracks in the fuselage skin between 
BS 220 and BS 520 at S-6 and S-14. 
These reports led to the issuance of 
airworthiness directive (AD) 89-23-53, 
Amendment 39-6524 (55 FR 7676, March 
5, 1990); and AD-90-26-10, Amendment 
39-6836 (55 FR 51401, December 14, 
1990); which require various inspections, 
repairs, and modifications of this area. 
The fuselage skin from BS 520 to BS 900 
was manufactured with an identical skin 
bonding process to that from BS 220 to 
BS 520, was constructed similarly, and 
was designed with similar stresses; 
therefore, it was assumed that skin © 
cracking would occur there as well. 

Due consideration has been given to 
the comments received in response to 
the Notice. 

Both the manufacturer and the Air 
Transport Association (ATA) of 
America indicated that the proposed AD 
is not justified and should be 
withdrawn, since to date, no evidence of 
cracking has been found in the subject 
area. The manufacturer stated that it 
has examined the subject area on 
approximately 25 in-service airplanes 
and has found no evidence of cracking, 
although some skin panel disbonding 
was identified. 

In consideration of the data provided 
by the commenters, and after further 
review of the structural design, the FAA 
concurs with the commenters. The FAA 
has determined that the inspections 
required by AD-84-21-02 R1, 
Amendment 39-6430 (55 FR 1005, 
January 11, 1990), will provide adequate 
surveillance of the subject area. That 
AD requires operators to incorporate a 
Supplemental Structural Inspection 
Program as part of the FAA-approved 
maintenance program; under this 
program, the subject area is inspected 
for cracking and, if any cracks are 
found, the FAA is then notified. These 
inspections, combined with the reporting 
of cracks, will provide sufficient 
warning should evidence of cracking 
occur. 





In light of the discussion above, the 
FAA has determined that the proposed 
inspections are at this time, 
and withdrawal of the Notice is 
appropriate. 

Withdrawal of this Notice of Proposed 
Rulemaking (NPRM) constitutes only 
such action and does not preclude the 
agency from another Notice in 
the future, nor does it commit the agency 
to any course of action in the future. 

Since this action only withdraws an 
NPRM, it is neither a proposed nor final 
rule and, therefore, is not covered under 
Executive Order 12291, the Regulatory 
Flexibility Act, or DOT Regulatory 
Policies and Procedures (44 FR 11034, 
February 26, 1979). 

List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Withdrawal 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354(a), 1421 and 1423; 


49 U.S.C. 1086(g) (Revised) Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 

2. By withdrawing the Notice of 
Proposed Rulemaking, Docket No. 90- 
NM-144-AD, published in the Federal 
Register on August 14, 1990 (55 FR 
331286). 

Issued in Renton, Washington, on February 
22, 1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-5413 Filed 3-6~01; 8:45 am] 
BILLING CODE 4910-13-44 


14 CFR Part 71 
[Airspace Docket No. 91-ASO-4] 


Proposed Revision of Transition Area, 
Philadelphia, MS 


AGENCY: Federal Aviation 
Administration (FAA), DOT 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the Philadelphia, MS Transition Area. A 
standard instrument approach 
procedure (SIAP) has been developed to 
serve Runway 36 based on the 


Philadelphia nondirectional radio 
beacon (NDB). This action 
would add an area extension 
south of the airport to provide controlled 
airspace protection for instrument flight 
rules {IFR) aircraft executing the 
planned NDB SIAP. 

DATes: Comments must be received on 
or before: April 19, 1991. 

aporesses: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, ASO-530, 
Manager, System Management Branch, 
Docket No. 81-ASO-4, P.O. Box 20636, 
Atlanta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, Room 652, 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rul 

by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and he 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
ASO-4.” The postcard will be date/time 
stamped and returned to the commenter. 
All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, Room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contract with FAA 
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personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Ri (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530), 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM ’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise the Philadelphia, MS 
Transition Area. This action would add 
an arrival area extension to provide 
controlled airspace protection for IFR 
aircraft executing an NDB standard 
instrument approach procedure planned 
to serve Runway 36 at the Philadelphia 
Municipal Airport. Section 71.181 of part . 
71 of the Federal Aviation Regulations 
was republished in FAA Handbook 
7400.6G dated September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 
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PART 71—DESIGNATION OF FEDERAL 0085. This information also may be 


AIRWAYS, AREA LOW 


\ 1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106{g) 


(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Philadelphia, MS [Amended] 


By deleting the remainder of the present 
description beginning with the phrase, ~ 
“within 3.5 miles each side of the 001° 
bearing * * *” and inserting the following, 
“within 3.5 miles each side of the 001° and 
196° bearings from the Philadelphia NDB (lat. 
32°47'54''N, long. 89°07'28"W.), extending 
from the 6.5-mile radius area to 11.5 miles 
north and south of the NDB.” 

Issued in East Point, Georgia, on February 
14, 1991. 

Don Cass, 

Acting Manager, Air Traffic Division, 
Southern Region. 

[FR Doc. 91-5415 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 91-CE-09-AD] 
Airworthiness Directives; Beech 90, 99, 
and 100 Series Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD) that 
would be applicable to certain Beech 90, 
99, and 100 series airplanes. The 
proposed action would require a one- 
time inspection of the drainage area of 
the rudder trim tab. There have been 
reports of water becoming trapped in 
the rudder trip tabs on the affected 
airplanes because of improper drainage 
provisions. This condition, if not 
detected and corrected, could cause 
structural damage or imbalance to the 
rudder. The actions specified in the 
proposed AD are intended to assure 
proper drainage of water from the 
rudder trim tab. 

DATES: Comments must be received on 
or before April 29, 1991. 

ADDRESSES: Beech Service Bulletin (SB) 
NO. 2365, dated January 1991, that is 
discussed in this AD may be obtained 
from the Beech Aircraft Corporation, 
P.O. Box 85, Wichita, Kansas 67201- 


examined at the Rules Docket at the 
address below. Send comments on the 
proposal in triplicate to the FAA, 
Central Region, Office of the Assistant 
Chief Counsel, Attention: Rules Docket 
No. 91-CE-09—-AD, Room 1558, 601 E. 
12th Street, Kansas City, Missouri 64106. 
Comments may be inspected at this 
location between 8 a.m. and 4 p.m., 
Monday through Friday, holidays 
excepted. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Don Campbell, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
FAA, 1801 Airport Road, Mid-Continent 
Airport, Wichita, Kansas 67209; 
Telephone (316) 946-4409. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 


Availability of NPRMs 


Any ae may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 91-CE-09-AD, room 
1558, 601 East 12th Street, Kansas City, 
Missouri 64106. 


Discussion 


There have been reports of water 
becoming trapped in the rudder trim 


tabs of certain Beech 90 series airplanes. 


The freeze-thaw action of trapped water 
may cause debonding of the ribs and 
trailing edge, which could result in a 
loss of airfoil shape. More seriously, the 
rudder would be out of balance and 
could cause surface flutter. Each tab is 
designed to have a small area in the 


bottom edge core fill material to serve 
as a drain for any moisture that may 
enter the tab. The manufacturer has 
determined that some trim tabs on the 
affected airplanes have been 
manufactured that do not provide for 
this drainage area. Tabs of similar 
design exist on the Beech 99 and 100 
series airplanes. Beech has issued 
Service Bulletin (SB) No. 2365, dated 
January 1991, which specifies a one-tme 
inspection of the drainage area of the 
rudder trim tab on certain Beech 90, 99, 
and 100 series airplanes. The FAA has 
determined that AD action is necessary 
to detect and correct trapped water in 
the rudder tim tab of the affected 
airplanes. 

Since the condition described is likely 
to exist or develop in other Beech 90, 99, 
and 100 series airplanes of the same 
type design, the proposed AD would 
require a one-time inspection of the 
drainage area of the rudder trim tab in 
accordance with the instructions in 
Beech SB No. 2365, dated January 1991. 

It is estimated that 2032 airplanes will 
be affected by the proposed AD, that it 
will take approximately 1 hour per 
airplane to accomplish the proposed 
inspection at $40 an hour. Based on 
these figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $81,280. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES”. 


List of Subjects in 14 CFR Part 38 


Air transportation, Aircraft, Aviation 
safety, Safety. 
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The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new AD: 
Beech: Docket No. 91-CE-09-AD. 

Applicability: Models 65-90, 65-A90, 65- 
A90-1, 65-A90-2, 65-A90-3, 65-A90-4, B90, 
and C90 airplanes (all serial numbers (S/N)); 
Model C90A airplanes (S/N LJ-1063 through 
LJ-1244); Models E90, H90, 99, 99A, A99A, 
B99, C99, 100, A100, and B100 airplanes (all 
S/N), certificated in any category. 

Compliance: Required within the next 150 
hours time-in-service after the effective date 
of this AD, unless already accomplished. 

To assure proper water drainage water 
from the rudder trim tab and prevent the 
structural damage and the unbalanced 
condition that could occur from trapped 
water, accomplish the following: 

(a) Inspect the rudder trim tab for proper 
moisture drainage provisions in accordance 
with the instructions in Beech Service 
Bulletin (SB) No. 2365, dated January 1991. If 
the correct drainage provisions do not exist, 
prior to further flight, modify the tab in 
accordance with the instructions in the 
referenced SB. 

(b) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a location where the 
requirements of this AD can be 
accomplished. 

(c) An alternate method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Wichita Aircraft 
Certification Office, FAA, 1801 Airport Road, 
Mid-Continent Airport, Wichita, Kansas 
67209. The request should be forwarded 
through an appropriate FAA Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Wichita Aircraft 
Certification Office. 

(d) All persons affected by this directive 
may obtain copies of the document referred 
to herein upon request to the Beech Aircraft 
Corporation, P.O. Box 85, Wichita, Kansas 
67201-0085; or may examine this document at 
the FAA, Central Region, Office of the 
Assistant Chief Counsel, room 1558, 601 E. 
12th Street, Kansas City, Missouri 64106. 

Issued in Kansas City, Missouri, on 
February 19, 1991. 


Henry A. Armstrong, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 91-5412 Filed 3-6-91; 8:45 am] 
BILLING CODE 4010-13-M 


14 CFR Part 71 

[Airspace Docket No. 91-ASO-6] 
Proposed Revision of Transition Area, 
Pascaqoula, MS 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the Pascaqoula, MS Transition Area. 
This proposed action would realign the 
existing 700-ft. transition area on the 
new Jackson County Airport, located 
approximately six miles north of the old 
Jackson County Airport, which has been 
closed. A standard instrument approach 
procedure (SIAP) has been developed to 
serve the new airport and it is necessary 
that controlled airspace be provided for 
protection of instrument flight rules 
(IFR) operations. Concurrent with 
publication of the new SIAP the 
operating status of the airport will be 
changed from visual flight rules (VFR) to 
IFR. 


DATES: Comments must be received on 
or before: April 19, 1991. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, ASO-530, 
Manager, System Management Branch, 
Docket No. 91-ASO-6, P.O. Box 20636, 
Atlanta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, room 652, 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
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stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
ASO-6.” The postcard will be date/time 
stamped and returned to the commenter. 
All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530), 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 

The FAA is considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise the Pascagoula, MS 
Transition Area. This action would 
center the existing transition area on the 
new Jackson County Airport located 
approximately six miles north of the old 
airport which has been closed. A 
standard instrument approach 


. procedure has been developed to serve 


the new airport. This proposed action 
would provide the required controlled 
airspace necessary for protection for IFR 
aeronautical operations at the new 
Jackson County Airport. It neptune, the 
operating status of the airport will be 
changed from visual flight rules (VFR) to 
IFR concurrent with publication of the 
SIAP. Section 71.181 of part 71 of the 
Federal Aviation Regulations was 
republished in FAA Handbook 7400.6G 
dated September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) Is not a “major rule” under 
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Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only. affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW 

CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 

2. Section 71.181 is amended as 
follows: 


Pascagoula, MS [Revised] 


That airspace extending upward from 700 
feet above the surface with a 7-mile radius of 
Jackson County Airport (lat. 30°27'45” N., 
long. 68°31'44” W.). 

Issued in East Point, Georgia, on February 
15, 1991. 

Don Cass, 

Acting Manager, Air Traffic Division, 
Southern Region. 

[FR Doc. 91-5414 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 71 
[Airspace Docket No. 91-ANM-2] 


Proposed Establishment of VOR 
Federal Airway V-595; OR 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish new Federal Airway V-595 
located: between Medford, OR; and © 
Redmond, OR. The establishment of this 
route is necessary to.provide amore — 
direct route between Medford and 


Redmond, OR. This action would 
improve traffic flow and reduce flying 
time. This action would also reduce 
controller workload. 

DATES: Comments must be received on 
or before April 19, 1991. 

appreEsses: Send comments on the 
proposal in triplicate to: Manager, Air 
Traffic Division, ANM-500, Docket No. 
91-ANM-2, Federal Aviation 
Administration, 1601 Lind Avenue, SW., 
Renton, WA 98055-4056. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, room 
916, 800 Independence Avenue, SW., 
Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Alton D. Scott, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9252. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
ANM-2.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 


BEST COPY AVAILABLE 


examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
establish new VOR Federal Airway V- 
595 located between Medford and 
Redmond, OR. This route would be 
established to improve the flow of traffic 
by providing a direct route between 
Medford and Redmond, OR. Aircraft are 
routinely given radar vectors by 
controllers between these points. This 
proposal would reduce pilot/controller 
communications. This route would also 
reduce fuel cost and flying time by 
providing a more direct route. Section 
71.123 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6G dated September 4, . 
1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 





List of Subjects in 14 CFR Part 71 


Aviation safety, VOR Federal 
airways. 
The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 


71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 

§$71.123 [Amended] 


2. Section 71.123 is amended as 
follows: 


V-595 [New] 


From Medford, OR; to Redmond, OR. 


Issued in Washington, DC, on February 25, 
1991. 


Harold W. Becker, 


Manager, Airspace-Rules and Aeronautical 
Information Division. 


[FR Doc. 91-5416 Filed 36-91; 8:45 am] 
BILLING CODE 4910-13-M 


POSTAL SERVICE 
39 CFR Part 111 


Nonmailability of Certain Household 
Substances, Pesticides, and Fragrance 
Advertising Samples 

AGENCY: Postal Service. 

ACTION: Proposed rule. 


sumMARY: The Postal Service proposes 


to amend its regulations to implement 
the Drug and Household Substance 
Mailing Act of 1990, Public Law No. 101- 
493 (Octcber 31, 1990). Effective April 
29, 1991, the Act makes nonmailable: (1) 
Any unsolicited matter containing a 
“household substance” (as defined by 
section 2 of the Poison Prevention 
Packaging Act of 1970) which does not 
meet the Consumer Product Safety 
Commission’s child-resistant packaging 
requirements; and (2) any fragrance 
advertising sample not prepared in a 
manner reasonably designed to prevent 
individuals from being unknowingly or 
involuntarily exposed to it. Included in 
the proposed rule are provisions 
reflecting the requirement that any 
“pesticide” (as defined by section 2 of 
the Federal Insecticide, Fungicide, and 


Rodenticide Act) must meet comparable 
child-resistant packaging standards set 
by the Environmental Protection 
Agency. 

DATES: Comments must be received on 
or before April 8, 1991. 

ADDRESSES: Send written comments on 
the proposal to the Director, Office of 
Classification and Rates Administration, 
Marketing and Customer Service Group, 
room 8430, 475 L'Enfant Plaza West, 
SW., Washington, DC 20260-5903. 
Copies of all written comments received 
will be available for inspection and 
photocopying between 9 a.m. and 4 a.m. 
each business day, in room 8430 at the 
above address. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Earl Hohbein, (202) 268-5309. 
SUPPLEMENTARY INFORMATION: The Drug 
and Household Substance Mailing Act 
of 1990 (Pub. L. 101-493, October 31, 
1990) adds new subsections (f) and (g) to 
section 3001 of title 39, United States 
Code, effective 180 days after 
enactment—viz., on April 29, 1991. 
Subsection (f) declares any matter 
which (1) is unsolicited by the 
addressee, (2) contains a “household 
substance” as defined by section 2 of 
the Poison Prevention Packaging Act of 
1970 (15 U.S.C. 1471 (2)(A)), and (3) does 
not comply with the requirements for 
special child-resistant packaging 
established for that substance by the 
Consumer Product Safety Commission 
(16 CFR Part 1700), to be nonmailable 
matter. Subsection (g) declares that 
matter which contains a fragrance 
advertising sample is nonmailable 
matter, unless the sample is sealed, 
wrapped, treated or otherwise prepared 
in a manner reasonably designed to 
prevent individuals from being 
unknowingly or involuntarily exposed to 
the sample. It directs the Postal Service 
to adopt regulations establishing the 
preparation standards which such a 
sample must meet to avoid being 
considered nonmailable. 

Section 1716 of title 18, United States 
Code, makes nonmailable any matter 
which may kill or injure another, or 
injure the mails or other property. It 
authorizes the Postal Service, however, 
to permit the mailing of any such matter 
which is not outwardly or of its own 
force dangerous or injurious to life, 
health, or property, under such 
regulations as the Postal Service shall 
prescribe as to preparation and 
packaging. Any “pesticide”, as that term 
is defined by section 2 of the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (7 U.S.C. 136(u)), is subject to child- 
resistant packaging standards set by the 
Environmental Protection Agency (7 
U.S.C. 136w (a)(1), (c)(3); 40 CFR part 
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157), which are consistent with the 
Consumer Product Safety Commission 
standards cited above. In order to serve 
more comprehensively the child- 
protection purposes of new 39 U.S.C. 
3001(f), the Postal Service proposes to 
exercise its authority under 18 U.S.C. 
1716, to make nonmailable any pesticide 
(as defined by 7 U.S.C. 136(u)) which 
does not comply with the child-resistant 
packaging standards established by the 
Environmental Protection Agency (40 
CFR part 157). : 

The preparation standards proposed 
by the Postal Service pursuant to new 
subsection 3001(g) are the same as those 
recently adopted by California (section 
26470, California Health and Safety 
Code), which the Committee on Post 
Office and Civil Service, House of 
Representatives, in its report on the 
Drug and Household Substance Mailing 
Act of 1990, indicated were to be the 
standards initially adopted to carry out 
new subsection 3001(g) (H.R. Rep. No. 
101-758, 10ist Cong., 2d Sess., at 2 (Sept. 
26, 1990)). The Committee further 
indicated, however, that upon 
consideration of industry views, the 
Postal Service should adopt any 
alternative standards for the mailability 
of fragrance advertising samples it might 
deem appropriate. Accordingly, the 
Postal Service hereby specifically 
solicits industry comments on possible 
alternative standards. 

Although exempt by 39 U.S.C. 410(a) 
from the provisions of the 
Administrative Procedure Act regarding 
proposed rulemaking, 5 U.S.C. 553 (b), 
(c}, the Postal Service invites public 
comment on the following proposed 
revision of part 124 of the Domestic Mail 
Manual, which is incorporated by 
reference in the Code of Federal 
Regulations. See 39 CFR 111.1. 


List of Subjects in 39 CFR Part 111 
Postal Service. 


PART 111—-[AMENDED] 


1. The authority citation for part 111 
continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 3001-3011, 3201-3219, 3403-3406, 
3621, 5001. 

PART 124—NONMAILABLE MATTER— 
ARTICLES AND SUBSTANCES; SPECIAL 
MAILING RULES 


2. After § 124.392 add the following: 


§ 124.393 Household substances (39 
U.S.C. 3001(f)). 

Any matter which is unsolicited by 
the addressee, contains a “household 
substance” as defined by section 2 of 
the Poison Prevention Packaging Act of 
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1970 (15 U.S.C. 1471(2)(A)), and does not 
comply with the requirements for 
special child-resistant packaging 
established for that substance by the 
Consumer Product Safety Commission 
(16 CFR part 1700) is nonmailable. 


§ 124.394 Pesticides (18 U.S.C. 1716). 


Any matter which contains a 
“pesticide” as defined by section 2 of 
the Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C. 136(u)), and 
does not comply with the pertinent 
child-resistant packaging standards 
established by the Environmental 
Protection Agency (40 CFR Part 157) is 
nonmailable. 


§ 124.395 Fragrance advertising samples 
(39 U.S.C. 3001(g)). 


Any matter which is otherwise 
acceptable in the mails, but which 


contains or includes a fragrance 
advertising sample, is nonmailable 
unless the sample meets the following 
requirement: It must be sealed, wrapped, 
treated, or otherwise prepared in a 
manner reasonably designed to prevent 
individuals from being unknowingly or 
involuntarily exposed to the sample. A 
sample will be deemed to meet this 
requirement if it employs paper stocks 
with a maximum porosity of 20 Sheffield 
units or 172 Gurley-Hill units treated 
exclusively with microencapsulated oils, 
and is produced so that it cannot be 
activated except by opening a glued flap 
or binder, or by removing an overlying 
ply of paper. 


§ 124.396 Certificates of compliance. 


Customers offering matter for deposit 
in the mail, which would be nonmailable 
under $§ 124.393, 124.394, or 124.395 but 


9665 


for compliance with the specified 
packaging and preparation 
requirements, may submit an 
accompanying written statement 
certifying that the matter is packaged or 
prepared in accordance with the 
applicable standards. The certifying 
statement may be made on the 
customer’s letterhead, on a bulk mailing 
statement, or as a notice on the exterior 
of each item offered for mailing. 

An appropriate amendment to 39 CFR 
111.3 to reflect these changes will be 
published if the proposal is adopted. 
Stanley F. Mires, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 91-5305 Filed 3-68-91; 8:45 am] 
BILLING CODE 7710-12-M 





SUMMARY: The Administrative 
Conference's Committee on 
Administration is considering a draft 
recommendation and consultant report 
dealing with “Regulatory Cooperation 
with Counterpart Agencies Abroad: The 
FAA's Airworthiness Experience.” The 
draft report, prepared by Professor 
George Bermann of Columbia 
University—Columbia School of Law, 
may provide the basis for Conference 
recommendations. Professor Bermann’s 
study looks at how U.S. agency officials 
deal with, and implement standards 
developed in cooperation with, other 
countries’ regulatory agencies and 
international bodies. This case study 
examines the Federal Aviation 
Administration's participation in the 
Europeans’ efforts to set standards for 
airworthiness certification for civil 
aircraft. It is at present in preliminary 
form, and is being reviewed by the FAA. 
In addition, the author hopes to fill out 
the report's analytical framework with 
added examples of specific interactions. 
The proposal will be discussed at the 
Committee’s March 7 meeting, described 
below. This date has been changed from 
March 8, as set forth in a prior notice. 
Pursuant to the Federal Advisory 
Committee Act (Pub. L. No. 92-463), 
notice is hereby given of a meeting of 
the Committee on Administration of the 
Administrative Conference of the United 
States. The Committee has scheduled 
this meeting to discuss the draft report 
and possible recommendation on 
implementation of OSHRC’s settlement 
judge and simplified proceedings. The 
draft recommendation and consultant 


report are available on request from the 
Conference. 


DATES: March 7, 1991, 2 p.m. 


LOCATION: Administrative Conference 
Library, 2120 L Street NW., suite 500. 
PUBLIC PARTICIPATION: Committee 
meetings are open to the interested 
public, but limited to the space 
available. Persons wishing to attend 
should notify the contact person at least 
two days prior to the meeting. The 
committee chairman may permit 
members of the public to present oral 
statements at the meetings. Any member 
of the public may file a written 
statement with the committee before, 
during, or after the meeting. Minutes of 
the meeting will be available on request. 
FOR FURTHER INFORMATION CONTACT: 
Charles Pou, Jr., Office of the Chairman, 
Administrative Conference of the United 
States, 2120 L Street NW., suite 500 (202) 
254-7020. 

PUBLIC PARTICIPATION: Same as above. 


Dated: February 26, 1991. 
Jeffrey S. Lubbers, 
Research Director. 
[FR Doc. 91-5380 Filed 3-6-91; 8:45 am] 
BILLING CODE 6110-01-M 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


March 1, 1991. 


The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 


Federal Register 
Vol. 56, No. 45 


Thursday, March 7, 1991 


USDA, OIRM, room 404-W Admin. 

Bldg., Washington, DC 20250, (202) 447- 

2118. 

Agricultural Marketing Service 

Kiwifruit Grown in California, 
Marketing Order No. 920 

Recordkeeping; On occasion; Monthly; 
Annually; Once every 6 years 

Farms; Businesses or other for-profit; 
1,217 responses; 691 hours 

Richard Schultz (202) 245-5172 


New Collection 
Federal Crop Insurance Corporation 


Texas Citrus Grove Inspection Report 

FCI-19-C 

On occasion 

Individuals or households; Farms; 25,000 
responses; 37,500 hours 

Bonnie L. Hart (202) 245-5046 


Federal Crop Insurance Corporation 


High-Risk Land Exclusion Option 

FCI-549 

On occasion 

Individuals or households; Farms; 58,480 
responses; 58,480 hours 

Bonnie L. Hart (202) 245-5046 

New Collection 

Food Safety & Inspection Service 


Hazard Analysis and Critical Control 
Point Workshop and Pilot Plant 
Testing Solicitation of Participants 

On occasion 

Businesses or other for-profit; Small 
businesses or organizations; 95 
responses; 24 hours 

Roy Purdie, Jr. (202) 447-5372 


Reinstatement 
Forest Service 


Timber Sale Operating Plans 

On occasion 

Businesses or other for-profit; Small 
businesses or organizations; 3,000 
responses; 14,250 hours 

Fred Walk (202) 475-3758 

Larry K. Roberson, 

Deputy Departmental Clearance Officer. 

[FR Doc. 91-5383 Filed 3-6-91; 8:45 am] 

BILLING CODE 3410-01-M 
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DEPARTMENT OF COMMERCE 
Patent and Trademark Office 


Advisory Commission on Patent Law 


AGENCY: Patent and Trademark Office, 
Department of Commerce. 

Pursuant to the establishment-of the 
Advisory Commission on Patent Law 
Reform, the Secretary of Commerce 
appointed the following individuals to 
serve on the Commission: 


Representing Industry 


e Mr. Edmund Pratt, Chairman of the 
Board, Pfizer, Inc. 

¢ Mr. John E. Pepper, President, 
Procter and Gamble. 

e Mr. Keith R. McKennon, Executive 
Vice President, the Dow Chemical 
Company. 

¢ Mr. Vincent J. Rauner, Senior Vice 
President, Motorola, Inc. 

e Mr. Howard Figueroa, Vice 
President, IBM Corporation. 

e Mr. Ardon B. Judd, Vice President, 
Dresser Industries, Inc. 


Representing Academia 


¢ Dr. Roland Schmitt, President, 
Rensselaer Polytechnic Institute. 

¢ Mr. Edward L. MacCordy, President, 
Association of University Technology 
Managers. 


Representing Patent Bar 
© Mr. Douglas W. Wyatt, Wyatt, 
Gerber, Burke & Badie. 


¢ Mr. Donald R. Dunner, Finnegan, 
Henderson, Farabow, Garrett & Dunner. 


Representing the Antitrust Bar 


¢ Mr. Robert P. Taylor, Pillsbury, 
Madison & Sutro. 


Representing Small Business 


¢ Mr. Juan A. Benitez, President, Life- 
Stream Diagnostics. 


Representing the Public 


© Mr. William Keefauver. 

e Mr. Edward H. Baxter. 

Harry F. Manbeck, Jr., Assistant 
Secretary of Commerce and 
Commissioner of Patents and 
Trademarks, will serve as Chairperson 
of the Commission. 

Dated February 27, 1991. ....c..0: . 
Harry F. Manbeck, Jr. 

Assistant Secretary and Commissioner of 
Patents and Trademarks. 


[FR Doc. 5360 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-16-M 


Shee 


Foreign-Trade Zones Board 
[Docket 11-91] 


Foreign-Trade Zone 64—Houston, TX; 
Application for Subzone, Goodman 
Manufacturing Corp. Heating and 
Cooling Equipment Plant, Houston, TX 
(Houston Port of Entry Area) 


An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Port of Houston Authority, 
grantee of FTZ 84, —— special- 
purpose subzone status for the heating 
and cooling equipment manufacturing 
facility of Goodman Manufacturing 
Corporation (Goodman), located in 
Houston, Texas. The application was 
submitted pursuant to the provisions of 
the Foreign-Trade Zones Act, as 
amended (19 U.S.C. 81a-81u), and the 
regulations of the Board (15 CFR part 
400). It was formally filed on February 
19, 1991. 


The Goodman plant (15 acres, 950 
employees) is located at 1501 Seamist 
Drive, Houston, near the Port of 
Houston. The facility is used to = 
manufacture and distribute a full line of 
residential and commercial unitary air 
conditioners, heat pumps, furnaces and 
flexible plastic duct work under the 
brand names of “Janitrol”, “GMC” and 
“Goodman Quietflex.” Foreign materials 
account for some 14 percent of the value 
of the finished products and include 
capacitors, transformers, circuit 
breakers, spark sensors, copper tubing, 
steel wire, and steel mill products such 
as flat rolled steel (galvanized, 
aluminized, alloyed, stainless). The 
application indicates that “foreign- 
privileged” status will be elected on all 
foreign steel mill products used in 
production for domestic consumption. 
Some of the finished equipment will be 
exported. 


Zone procedures would exempt 
Goodman from Customs duty payments 
on the foreign components used in the 
production of items for export. On its 
domestic sales, the company would be 
able to choose, except with respect to 
foreign steel mill products, the duty rate 
that applies to the finished air 
conditioners (2.2%), heat pumps (2.9%), 
furnaces (3.4%), and flexible duct work 
(5.3%). The duty rates on foreign 
materials range from 1.5 to 10.1 percent. 
The company would also be exempt 
from certain state and local inventory 
taxes. Duty exemption would be sought 
on scrap steel (20% of steel used). The 
application indicates that the savings 
from zone procedures will help improve 
the firm's international competitiveness. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointedsto investigate the 


9667 


application and report to the Board. The 
committee consists of: Dennis Puccinelli . 


(Chairman), Foreign-Trade Zones Staff. 


U.S. Department of Commerce, 
Washington, DC 20230; Paul Rimmer, 
Deputy Assistant Regional 
Commissioner, U.S. Customs Service, 
Southwest Region, 5850 San Felipe 
Street, Houston, TX 77057-3012; and, 
Colonel! Brink P. Miller, District 
Engineer, U.S. Army Engineer District 
Galveston, P.O. Box 1229, Galveston, TX 
77553-1229. ’ 

Comments concerning the proposed 
foreign-trade subzone are invited from 
interested parties. They should be 
addressed to the Board’s Executive 
Secretary at the address below and 
postmarked on or before April 22, 1991. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at each of the 
following locations: 

U.S. Department of Commerce, District 
Office, 2625 Federal Courthouse Bldg., 
515 Rusk Street, Houston, TX 77002. 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, room 4213, 
14th and Pennsylvania Avenue, NW., 
Washington, DC 20230. 


Dated: February 28, 1991. 


John J. Da Ponte, Jr., 
Executive Secretary. 


[FR Doc. 91-5398 Filed 3-68-91; 8:45 am] 
BILLING CODE 3510-DS-M 


International Trade Administration 


[A-122-605, A-559-601, A-580-605, A-588- 
609] 


Color Picture Tubes From Canada, 
Japan, Republic of Korea & Singapore; 
Negative Final Determinations of 
Circumvention of Antidumping Duty 
Orders 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of negative final 
determinations of circumvention of 
antidumping duty orders. 


summary: On December 19, 1990, the 
Department of Commerce published 
negative preliminary determinations of 
circumvention of the antidumping duty 
orders on color picture tubes (CPTs) 
from Canada, Japan, the Republic of 
Korea, and Singapore. The anti- 
circumvention inquiries cover certain 
exporters of color television receivers 
(CTVs) from Mexico and their related 
and unrelated suppliers of CPTs. The 





period for each inquiry is July 1, 1989, 
_ through June 30, 1990. 
We gave interested parties an 


received and the arguments presented at 
the Department's hearing, we have 
determined that the orders on color 
picture tubes from Canada, Japan, the 
Republic of Korea, and Singapore are 
not being circumvented by the assembly 
of CPTs into CTVs in Mexico before 
importation into the United States. 
EFFECTIVE DATE: March 1, 1991. 


Antidumping Investigations, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone (202) 377-5253. 
SUPPLEMENTARY INFORMATION: 


Background 


On December 19, 1990, the 
Department of Commerce published in 
the Federal Register (55 FR 52066) 

negative determinations of 
circumvention of the duty 
orders on CPTs from Canada, Japan, the 
Republic of Korea, and Singapore. The 
Department has now completed these 
inquiries in accordance with § 781(b) of 
the Tariff Act of 1930, as amended (the 
Tariff Act). 


Scope of the Antidumping Duty Orders 
Products covered by the antidumping 
duty orders are CPTs. CPTs are defined 
as cathode ray tubes suitable for use in 
the manufacture of CTVs or other color 
entertainment display devices intended 
for television viewing (Canada: 52 FR 
44161, Japan: 52 FR 44171, Republic of 
Korea: 52 FR 44186, Singapore, 52 FR 
44191). CPTs are classifiable in the 
Harmonized Tariff Schedule (HTS) 
under item numbers 8540.11.00.10, 
8540.11.00.20, 8540.11.00.30, 8540.11.00.40, 
8540.11.00.50, and 8540.11.00.60. HTS 
item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 


Scope of the Anti-Circumvention 
Inquiries 


CPTs subject to these anti- 
circumvention inquiries are cathode ray 
tubes suitable for use in the manufacture 
of CTVs or other color entertainment 
display devices intended for television 
viewing. Parts or components attached 
to or shipped with the CPT are excluded 
from the scope of these inquiries. For 
reasons explained in the comment 
section of this notice, we focused upon 


the value of the picture tube itself in the 
difference in value calculations. The 
scope of the antidumping duty orders on 
CPTs from the subject countries is not 


ts: 

(Daewoo), Goldstar Company Ltd. 
(Goldstar), Hitachi Ltd. (Hitachi), 

Hitachi Electronic Devices (Singapore) 
Ltd. {Hitachi-Singapore), Matsushita 
Electric Corporation (Matsushita), 
Mitsubishi Electric Corporation 
(Mitsubishi Electric}, Mitsubishi 


cturing 
Corporation (Sanyo), Sony Corporation 
(Sony), TECMA S.A. de C.V. (TECMA), 
Toshiba Corporation (Toshiba), and 
Zenith Electronics Corporation (Zenith). 


Analysis of Comments Received 


We invited interested parties to 
comment on the negative 
determinations. We received comments 
from Daewoo, Goldstar, Hitachi 
(including Hitachi-Singapore), 
Matsushita, Mitsubishi {including 
Mitsubishi-Canada), Samsung, Sanyo, 
Sony, and Toshiba. We received 
rebuttals from all parties listed above 
with the exception of Daewoo. We also 
received comments and rebuttals from 
the petitioners (the International 
Association of Machinists and 
Aerospace Workers, the Internationa! 
Brotherhood of Electrical Workers, the 
International Union of Electronic, 
Electrical, Salaried Machine and 
Furniture Workers, Industrial Union 
Department, AFL-CIO, and the United 
Steelworkers of America). On 
29, 1991, we held a public hearing at 
which interested parties presented 
arguments. 

Comment 1: Petitioners et to the 
Department’s me 
determining the difference A the 
value of the CPT and the value of the 
merchandise completed or assembled in 
Mexico. Petitioners argue that the 
Department applied an appropriate 
measurement of CPT value in its value 
calculation by defining a CPT as a 
picture tube by itself, rather than as an 
“incomplete television assembly with a 
CPT,” as defined in the CPT orders. 
Petitioners assert that the Department 
should apply the full value of the class 
or kind of merchandise, as defined in the 
CPT orders, in its difference in value 
calculation and find that the difference 
between a television assembly with a 
CPT and a finished CTV is “small” 
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within the meaning of section 781{b) of 
the Tariff Act. 

Department's Position: We disagree. 
The statute directs the Department to 
determine the difference between the 
value of the merchandise imported into 
the third country and the value of 
merchandise completed or assembled in 


_ that country (section 781(b){1)(C) of the 


Tariff Act). A circumvention 
determination is based on the fact 
pattern that exists at the time of the 
inquiries. Therefore, in each inquiry and 
for each respondent, we calculated the 
difference in value based upon the 
actual value of the picture tube imported 
into Mexico and the actual value of the 
CTV imported into the United States 
during the period of inquiry. 

We note that the full value of a CPT 
can only be the value of the picture tube 
itself. The references to any additional 
parts in the CPT orders are for 
definitional purposes only. These 
references are there to help determine 
whether the CPT component of the 
merchandise should fall within a CPT or 
CTV order. We have concluded that the 
value of the CPT should be based upon 
the value of the picture tube itself since 
only the value of the picture tube 
component, not any additional parts, is 
subject to an antidumping when 
entering the commerce of the United 
States. 

Comment 2: Petitoners state that the 
Department did not explain its 
reasoning in determining that the 
difference in value percentages 
calculated in these proceedings did not 
constitute “small” within the meaning of 
§ 781(b){1)(C). Petitioners further point 
out that the Department did not 
establish or apply a standard or 
measure of “small” to make such 
determinations. 

Department’s Position: The statute 
directs us to determine whether the 
difference between the value of the 
merchandise imported into the third 
country and the value of the completed 
merchandise exported to the United 
States is small. The legislative history 
suggests that Congress intended the 
Department to have sufficient flexibility 
to detemine what constitutes “small.” 
The report of the Committee on Finance, 
U.S. Senate, states: 

[T]he Committee has not attempted to 
develop a precise meaning for the term 
“small” as used in these sections, Coe 
in recognition that different cases present 
different factual situations * * * . Report of 
the Senate Comm. on Finance on S. 490, S. 
Rep. No. 71, 100th Cong., ist Sess. (June 12, 
1987). 


The Department generally calculates 
the difference in value by dividing that 
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difference by the value of the finished 
product and then evaluates whether the 
resulting percentage is small. In this 
case, the difference in value in 
percentage terms is clearly not small. 
The differences in value for all 
respondents ranged from 55 to 70 
percent (the single non-responding 
company was given a best information 
otherwise available (BIA) difference of 
55 percent based on petitioners’ 
information). These difference in value 
percentages indicate that for all 
respondents, the non-CPT value of the 
CTV exceeds the value of the picture 
tube itself. Given the facts of this case, 
we cannot consider these differences in 
value to be “small.” 

Comment 3: Petitioners advance 
several arguments to advocate that the 
imported articles (CTVs) are of the same 
class or kind of merchandise as that 
covered by the CPT orders. First, 
petitioners claim that the Department 
included language in the CPT orders 
which would allow it to broaden or 
narrow the class or kind of merchandise 
in order to address instances of 
circumvention while avoiding overlap of 
CPT and CTV orders. Petitioners state 
that, as a result of the Department's 
efforts to avoid circumventions and 
prevent overlap of its orders, class or 
kind in this case, while still relevant, is 
no longer defined solely by the physical 
characteristics or the physical 
configurations of the imported article. 
To illustrate their contention, petitioners 
point to the Department's treatment of 
identical products, such as CPTs from 
Korea, which can be included in either 
the CPT or CTV order depending on the 
actual use following importation. In 
these inquiries, petitioners urge the 
Department to bypass the technical 
condition of the article as it crosses the 
U.S. border, and, in keeping with the 
Department’s previous scope finding on 
Korean CTVs {i.e., that a CPT or a 
printed circuit board (PCB) as imported 
did not meet the technical definition of a 
CTV), determine that CPTs incorporated 
into CTVs in Mexico constitute CPTs 
from the four countries under the 
antidumping duty orders on CPTs. 

Petitioners further contend that the 
legal difference between a complete 
CTV and an incomplete television 
assembly with a CPT is inconsequential. 
Petitioners point out, for example, that 
for an article to be within the finding on 
Japanese televisions, six major 
components must be included. However, 
if one of the major components, such as 
the $5 to $8 deflection yoke, were 
missing, petitioners argue that the 
resulting incomplete CTV would be 
defined as a UPT. Petitioners conclude ~ 


that the Department should not permit 
such a minor distinction to determine 
whether a CTV and a CPT are the same 
class or kind of merchandise. 

Petitioners next assert that the 
“substantive provisions” of the CPT 
orders control the Department's 
determination of class or kind. Thus, 
petitioners urge the Department to apply 
the two-pronged test set forth in each of 
the CPT orders. Petitioners state that the 
test allows the Department to include 
CPTs that are physically integrated with 
other television components (the first 
“prong”), so long as the CPT constitutes 
a “significant portion” of the cost or 
value of the imported items (the second 
“prong”). By applying the values 
calculated in the Department's 
preliminary anti-circumvention 
determinations, petitioners conclude 
that the value of the CPT ranges from 30 
to 60 percent of the total value of the 
CTV imported into the United States. 
Petitioners state that this is significant 
by any measure. 

Moreover, petitioners note that the 
Department previously determined for 
Canadian, Korean, and Singapore CPTs 
that “ ‘where the part constitutes a 
substantial portion of the cost or value 
of the article imported, the dominant 
article would not lose its autonomy, 
character, and use merely because it is 
imported within several other less 
important component parts’ (Final 
Determination of Sales at Less Than 
Fair Value; Color Picture Tubes From 
Korea, 52 FR 44186, 44187 (November 18, 
1987), Final Determination of Sales at 
Less Than Fair Value; Color Picture 
Tubes From Canada, 52 FR 44161, 44162 
(November 18, 1987), and Final 
Determination of Sales at Less Than 
Fair Value; Color Picture Tubes From 
Singapore, 52 FR 44190, 44191 
(November 18, 1987)).” Petitioners 
conclude that the CPTs incorporated 
into CTVs have not lost their autonomy, 
character, or use. Based on this 
conclusion, petitioners urge that the 
Department not limit the two-pronged 
test to incomplete television assemblies 
in the cases for Japan, Canada, and 
Singapore, nor to products not covered 
by the CTV order as it did for Korea. 
Rather, the Department should include 
within the scope of each CPT order 
CPTs incorporated into complete CTVs 
which are not under any antidumping 
duty order. 

Petitioners finally note that nothing in 
the CPT orders precludes the 
Department from treating CTVs from 
Mexico as within the same class or kind 
of merchandise as CPTs, given the'clear 
pattern of circumvention that has been 
demonstrated. 


Department’s Position: We agree with 
petitioners that we have clarified the 
scope of the orders on CTVs and CPTs 
in order to address instances of 
circumvention while avoiding overlap of 
such orders. We have gone to great 
lengths to ensure the integrity of the 
orders on CPTs and CTVs by capturing 
those imported articles which would fall 
between the cracks of narrowly-defined 
CPT and CTV orders. However, the 
clarification of these orders does not 
mean that we have collapsed two 
separate antidumping duty orders with 
different applicable rates into one. The 
two-pronged test set forth in the CPT 
orders was designed to distinguish CPTs 
from CTVs. The Department's direct 
language was crafted to determine 
which merchandise would be subject to 
the two-pronged test. In the Canada, 
Japan, and Singapore orders, it was 
clearly stated that the test is applicable 
to “incomplete color television 
assemblies” in order to determine 
whether such assemblies should be 
included in either the CTV or CPT order. 
Complete CTVs, however, were not 
intended to be subject to such a test 
since we previously determined that “a 
completed CTV is not within the same 
class or kind of merchandise being 
investigated [CPTs]” (Color Picture 
Tubes from Korea, 52 FR 44186, 
November 18, 1987). This reasoning 
applies to the other three CPT orders as 
well. In short, completed color television 
receivers are not the imported articles 
envisioned by the CPT orders. 

In addition, we view petitioners’ next 
contention, that there is only a minor 
difference between a complete CTV and 
a CTV without a deflection yoke, as yet 
another rationale for collapsing two 
separate antidumping duty orders, 
which we cannot endorse. The 
determination of “small” must focus on 
the difference in value between the CPT 
and the CTV. 

Finally, we do not find our 1986 scope 
clarification on Korean CTVs to be 
instructive for these CPT anti- 
circumvention determinations. First, we 
note that, in the Korean CTV scope 
clarification, we did not find that CPTs 
or PCBs are of the same class or kind of 
merchandise as that covered by the 
order on Korean CTVs. Rather, we 
determined that Korean CPTs, when 
separately imported but later combined 
with Korean Korean PCBs in the United 
States, are within the same class or kind 
of merchandise as CTVs. Moreover, in 
sustaining our decision, the Court of 
International Trade stated that the 
scope clarification “applies only to PCBs 
and CPTs which are subsequently - 
assembled to form CTVs; it does not 





apply to those items sold independently 
as PCBs and CPTs, or to those items 
subsequently combined with U.S. parts 
(Goldstar Co. Ltd. versus United States, 
692 F.Supp. 1382, (CIT 1988) at 1387, 
aff'd, 873 F.2d 1427 (Fed. Cir. 1989)). 
Significantly, the Court stated that “[tJhe 
present merchandise is sold on the U.S. 
market not as a PCB nor as a CPT, but 
as a color television receiver—the object 
of the original antidumping duty order” 
(emphasis in original) (Id at 1385). 

By contrast, the article imported into 
the United States in the CPT anti- 
circumvention inquiries is a CTV, not a 
CPT. Moreover, the CTV imported from 
Mexico is not disassembled or reduced 
to a CPT as defined by the CPT orders, 
nor is it sold on the U.S. market as a 
CPT. In short, petitioners here propose 
inclusion of complete CTVs in the CPT 
orders based upon our previous 
inclusion of PCBs and CPTs later 
assembled into CTVs in the Korean CTV 
order. We find this logic unpersuasive. 

Comment 4: Petitioners advance an 
alternative theory as a basis for relief in 
this case. In the event the Department 
determines that no circumvention is 
occurring under the anti-circumvention 
provision of the Tariff Act, petitioners 
assert that the “significant value” test 
established in the original CPT orders 
should override the difference in value 
calculation for determining “small” 
value pursuant to section 781(b). 
Second, petitioners contend that the 
Department should not be constrained 
by any rigid application of the class or 
kind of merchandise requirement in the 
1988 anti-circumvention provision. 
Instead, petitioners urge the Department 
to apply the definition of class or kind 
established in the original CPT orders 
because this description should be 
controlling in this matter. Petitioners 
conclude that application of the 
“substantive provisions” of the CPT 
orders allow the Department to include 
in the CPT orders the imported articles 
subject to these inquiries. 

Moreover, petitioners contend that, 
since the CPT orders predate passage of 
the Omnibus Trade and 
Competitiveness Act of 1988 (the 1988 
Act), the anti-circumvention provision 
cannot be used to circumscribe the 
terms of preexisting antidumping duty 
orders. Petitioners cite Mitsubishi 
Electric Corporation versus United 
States, (898 F.2d 1581) to support their 
contention. Petitioners point out that the 
court in Mitsubishi rejected the 
argument that the value-added 
provisions of the 1988 Act circumscribed 
the Department's ability to uphold its 
1985 order covering “all imported 
subassemblies of cellular mobile 


telephones over $5.00 in value.” In short, 
petitioners conclude that in these 
inquiries the Department's difference in 
value calculation cannot be used to limit 
the scope as defined in the original CPT 
orders. 

Department's Position: We disagree 
with petitioner's interpretation of the 
Court's decision in the Mitsubishi case 
with regard to the inapplicability of the 
1988 Act. In our view, the Court would 
not allow the newly enacted anti- 
circumvention provision to apply 
retroactively to a decision made in 1985. 
By contract, the pending anti- 
circumvention inquiries cover the period 
July 1, 1989 through June 30, 1990, and 
must be conducted according to the 
criteria and guidelines set forth in the 
anti-circumvention provision. Thus, the 
Court's decision in Mitsubishi has no 
bearing on the applicability of the anti- 
circumvention provision for this case. 

In terms of petitioner's alternative 
scope clarification theory, in light of the 
factual circumstances of third country 
assembly in this case, the Department 
properly pursued these inquiries in the 
context of the anti-circumvention 
provision of the Tariff Act. The inquiry 
was initiated in response to petitioner's 
specific request that we conduct a scope 
clarification pursuant to section 781(b) 
of the Tariff Act. By addressing 
petitioner's allegations within section 
781(b), we are not denying them a scope 
clarification; rather, we are proceeding 
with their request within the proper 
statutory framework. 

Moreover, Congress has provided 
specific criteria to be used by the 
Department in determining whether 
circumvention is occurring. Thus, any 
request to include complete CTVs 
imported from Mexico within the scope 
of the antidumping duty orders on CPTs 
must be determined within the third 
country assembly section of the 
provisions concerning scope 
determinations. For a discussion of the 
class or kind issue raised by petitioners 
in this altenative theory, see our 
response to Comment 3. 

Comment 5: Daewoo states that the 
Department failed to follow the 


procedures specified in 19 CFR 353.29({d). 


This section provides for the filing of 
comments by interested parties within 
20 days after the initiation notice for a 
scope inquiry is published. Because the 
Department did not follow this 
regulation, respondents were unable to 
submit timely comments, which may 
have obviated the need for a time- 
consuming, costly, and ultimately 
unnecessary investigation. 
Department's Position: According to 
19 CFR 353.29(d)(1), the Secretary has 
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the discretion to alter the normal! time 
limits for the submission of comments 
during scope inquiries. On August 27, 
1990, we published an initiation notice 
in the Federal Register which contained 
a schedule including opportunity for the 
submission of comments. The comments 
we received from all parties were given 
full consideration during the course of 
our analysis. 

Comment 6: Daewoo and Sanyo 
question the Department's use of a 
market price validity test (MPVT) to 
determine whether the selling prices of 
CPTs between unrelated parties 
represented appropriate prices for 
comparison purposes in the inquiries. 
Daewoo notes that the Department's use 
of the MPVT assumes that sale prices of 
CPTs to Mexico are suspect. The 
company further states that the MPVT 
has an unclear purpose, an unclear 
justification, and unclear criteria under 
which the Department applied it in this 
proceeding. 

Sanyo contends that, while the 
Department has the authority, in certain 
circumstances, to reject a related party 
sales price, no similar authority exists to 
reject a sales price between parties who 
are not related. Sanyo supports its 
contention that sales prices between 
unrelated parties should not be adjusted 
by noting that when the Department 
rejects prices between related parties it 
substitutes sales prices between 
unrelated parties since such prices are, 
by definition, arms’ length market 
prices. 

Department's Postition: We disagree 
with Sanyo’s assertion that the 
Department has no authority to reject 
sales between unrelated parties. The 
Department routinely rejects the 
following types of sales between 
unrelated parties because they are 
unsuitable for use in measuring 
dumping: Sales below cost, sales outside 
the ordinary course of trade, sales not 
made in usual commercial quantities, 
and sales made in a market which fails 
the Department's viability test. 

The application of the MPVT to sales 
between unrelated parties is analogous 
not only to the application of a transfer 
price validity test in related party 
transactions, but also to the application 
of a cost of production test in sales 
between unrelated parties in the home 
market. Because there is doubt in these 
situtations as to whether unrelated- 
party prices are suitable for use in the 
dumping calculations, they are 
evaluated against prices and/or costs 
which are considered by the Department 
to be valid. 

The logic is the same in our 
application of the MPVT. The possibility 
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of circumvention casts doubt as to 
whether prices between any parties 
subject to the inquiry are suitable for 
use in calculations designed to evaluate 
the very existence of circumvention. In 
order to accurately evaluate whether the 
non-CPT value is small, the Department 
-must have an undistorted valuation of 
the product imported into the third 
country. Therefore, all CPT sales—those 
between unrelated parties as well as 
related parites—must be evaluated 
against CPT prices and/or costs 
determined by Departmental criteria to 
be valid for purposes of this inquiry. 

In addition, we note that omk a 
comparision would normally be made 
against the product's cost of production. 
In these inquiries, however, we offered 
two additional tests in response to 
requests by respondents that compiling 
cost information in such a short time 
period would be unduly burdensome. 
Respondents were given the choice 
between the standard cost test, home 
market sales prices to unrelated parties 
not involved in the case, and/or 
purchase prices from unrelated parties 
not involved in the case. 

Comment 7: Daewoo notes that the 
Department does not allow for 
downward adjustments if the selling 
price to Mexico is higher than the MPVT 
price. 

Department's Position: We consider 
such downward adjustments to be 
offsets of the type we have long rejected 
for purposes of all antidumping 
calculations. We are concerned with 
prices below fair value or foreign market 
value, or, as in this case, below the 
MPVT price. Any prices above these 
threshold prices do not come under the 
purview of the antidumping duty law. 

The Department does not make 
downward adjustments to above cost 
sales prices, nor does it adjust margins 
downward to reflect profits made on 
non-dumped sales. In the same way, we 
have not lowered the CPT price to 
Mexcio in those cases where it is above 
the test price. 

Comment 8: Various respondents 
indicate that they should not be 
included in these inquiries because they 
had no related party connection to 
Mexico. Sanyo notes that it does not 
manufacture CPTs anywhere in the 
world and therefore must purchase all 
CPTs it uses from unrelated suppliers. 
Mitsubishi Electric, Mitsubishi Canada, 
Hitachi-Singapore, and Toshiba indicate 
that they did not supply any CPTs to 
any related CTV assembler in Mexico 
during the period of inquiry. As a result, 
all claim that they are inappropriate 
subjects of the inquiries. 

Sanyo and Toshiba note that the 
petition confined itself to a description 


of circumvention occuring only between 
related parties. Sanyo and Toshiba state 
that the statute and the legislative 
history expressly require the 
Department to consider whether the 
parties are related, and Sanyo continues 
by arguing that the antidumping statute 
does not provide for the calculation of 
United States price (USP) when 
merchandise subject to an order is sold 
to an unrelated third party in an 
intermediate country. Further, Sanyo 
cites previous Department 
determinations in support of its 
contention that the absence of a 
relationship between buyer and seller 
constitutes a critical fact in determining 
whether circumvention exists. 

Although petitioners concede that the 
presence of unrelated parties does not 
support affirmative circumvention 
determinations, they contend that 
respondents established cross-patterns 
of sales in order to avoid affirmative 
circumvention determinations. Thus, 
petitioners conclude that the 
Department could impose duties on the 
CPTs subject to the inquiries even 
though the CPT manufacturer and CTV 
assembler may be unrelated. 

Department's Position: Petitioners’ 
central allegation regarding these 
inquiries is that the dumping orders on 
CPTs are being circumvented by several 
multinational corporations. Allegedly, 
circumvention is being accomplished by 
an alteration of patterns of trade and 
increases in the volume of CPTs shipped 
to Mexico. These companies may be 
using related parties established in 
Mexico for this purpose, or may be 
engaged in transactions with unrelated 
parties, which could result in the 
frustration of the relief conferred by the 
orders on CPTs. Bearing in mind the 
many potential routes circumvention 
may take, the Department concluded 
that its analysis of the issues raised by 
petitioners required an examination of 
transactions made between unrelated 
parties. 

Although petitioners did not originally 
allege circumvention by unrelated 
parties, we note that petitioners later 
supported the Department's view that 
two unrelated parties can circumvent an 
order, stating that “CTV producers in 
Mexico may purchase CPTs from related 
CPT producers in the covered countries, 
as well as from unrelated CPT producers 
covered by the order” (see petitioners’ 
September 10, 1990 comments, page 2). 

In addition, we note that the related- 
party factor is among the factors to 
consider, and is not a threshold 
condition. The Conference Committee 
report indicates that the House, which 
had a considered related parties to be a 
threshold matter, receded to the Senate, 
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which did not (H.R. Conf. No. 576, 100th 
Cong., 2d Sess. (1988), at 600). Therefore, 
we consider the related-party factor a 
key, but not determinative, variable to 
be examined during the course of the 
inquiries. 

The Department has considered the 
related-party factor as a critical element 
in its evaluation of circumvention in 
other cases. However, not ruling out 
analysis of information from unrelated 
parties at the outset of these inquiries 
does not indicate that the Department 
ignored this factor. Given that we could 
not determine in advance whether the 
fact pattern established during the 
inquiries would demand a finding of 
circumvention by related and/or 
unrelated parties, we were compelled to 
gather information from all potentially 
relevant parties. 

Finally, we do not believe that USP, 
as routinely applied for the purposes of 
calculations for other parts of the 
statute, is relevant to these inquiries. 
The anti-circumvention provisions of the 
statute indicate that the Department is 
to evaluate the difference between the 
value of the product imported into the 
third country and the value of the 
merchandise imported into the United 
States, rather than make a traditional 
dumping USP and foreign market value 
comparison. 

Comment 9: Several respondents 
provide information and argument 
designed to establish that the CTV 
production facilities they established in 
Mexico were not simple assembly or 
completion operations. Many 
respondents note that the level of 
investments made in Mexico, the 
physical size of the facilities, the 
technological sophistication of the 
production processes, and the number of 
employees all indicate that the purpose 
of the plants is the legitimate 
manufacture of CTVs. In addition, the 
two respondents state that plans for the 
establishment of the Mexican operations 
were approved before the antidumping 
investigations on CPTs were filed. As a 
result of these facts, these respondents 
argue that they are not circumventing 
the orders and are, instead, simply 
following sound business practice. 

Department's Position: We did not 
consider these factors in this case 
because the threshold matters and 
factors explicitly outlined in the statute 
were by themselves dispositive of 
whether circumvention was occurring. 

Comment 10: Sanyo contends that the 
percentage the Department used to 
determine “small” is inappropriate. 
Sanyo argues that the appropriate 
calcuation of “small” for these inquiries 
should measure the relationship of the 
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non-CPT value as compared to the value 
of the CPT. Therefore, it is Sanyo's 
contention that the proper denominator 
for the Department's “small” percentage 
calculation is the CPT value, rather than 
the CTV value. 

Department's Position: The statute 
requires the Department to determine 
whether the difference between the 
value of the imported merchandise 
(CTV) and the value of the merchandise 
subject to the order (CPT) is small. The 
purpose of the calculation in this case is 
to determine the non-CPT value of the 
CTV. As the required comparator is the 
value of the product imported into the 
United States, the appropriate 
denominator is the value of the CTV. 

Comment 11: Respondents claim that 
the pattern of trade and the results of 
the MPVT prove that they are not 
curcimventing the CPT orders. 

Department's Position: Pattern of 
trade is not a threshold condition; it is 
only one of several factors which the 
Department considers when evaluating 
whether circumvention is occurring. In 
these inquiries, the overall pattern of 
trade showed a sharp decline in CPT 
shipments to the United States from 
countries covered by the CPT orders, 
concurrent with a sharp rise in CPT 
shipments to Mexico and CTV 
shipments from Mexico to the United 
States. This trade pattern was similar 
for most companies. 

The MPVT does not measure 
circumvention. Rather, it tests the 
suitability of prices to Mexico for use in 
the difference in value calculation. The 
test only marginally influences the 
measurement of circumvention by 
setting a minimum price against which 
the price of the imported CPT is 
evaluated. If necessary, we adjusted the 
price of the imported CPT to the test 
price. It is the additional value added to 
the CPT, not CPT shipments to Mexico 
at prices above the test price, that 
determines whether the difference in 
value is small. 

Comment 12: Mitsubishi Electric 
claims that it should not be included 
within the inquiry because its CPTs 
were sold to the United States, not 
Mexico. 

Department's Position: Mitsubishi 
Electric was included in the inquiry 
because the Department discovered that 
its shipments to the United States were 
transshipped to Mexico for 
incorporation into CTVs by an unrelated 
party. As discussed earlier, the 
Department concluded that an 
examination of all parties in the trade 
route from a CPT covered by an order to 
a complete Mexican CTV sold in the 
United States was required in order to 
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fully evaluate the allegations of 
circumvention. 


Value Calculation 


Based upon our analysis of the 
comments received, we have amended 
our value calculations. In addition, we 
have reevaluated the BIA rate for 
TECMA. Instead of using the lowest 
available “small” percentage as 
provided by petitioners, regardless of 
CPT screen size, we used a “small” 
percentage for a CPT screen size which 
more closely approximates that actual 
screen size imported into Mexico by 
TECMA. Accordingly, the new BIA 
“small” percentage rate, which also was 
based on information provided by 
petitioner, is 55 percent. The adjusted 
differences in value for each inquiry are 
as follows: 55 to 60 percent for the 
inquiry on Canada, 55 to 70 percent for 
the inquiry on Japan, 55 to 65 percent for 
the inquiry on the Republic of Korea, 
and 70 percent for the inquiry on 
Singapore. (Since the precise figures are 
business proprietary, each of the stated 
percentages is approximated within a 
range of plus or minus 10 percent.) 


Negative Final Determination of 
Circumvention 

After a full examination of the 
comments received, we determine that 
no circumvention of the antidumping 
duty orders is occurring. These negative 
determinations of circumvention are in 
accordance with 19 U.S.C. 1677j and 19 
CFR 353.29. 


Dated: February 28, 1991. 
Eric L. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-5400 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-428-802] 


industrial Belts and Components and 
Parts Thereof, Whether Cured or 
Uncured, from the Federal Republic of 
Germany; Final Results of an 


Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of an 


antidumping duty administrative review. 


SUMMARY: On January 23, 1991, the 
Department of Commerce (“the 
Department”) published the preliminary 
results of its administrative review of . 
the antidumping duty order on industrial 
belts and components and parts thereof, 
whether cured or uncured (hereinafter 


referred to as “industrial belts’), from 
the Federal Republic of Germany. The 
review covers shipments of this 
merchandise by one manufacturer/ 
exporter, Volkmann GmbH 
(“Volkmann”), from the Federal 
Republic.of Germany during the period 
beginning February 1, 1989 and ending 
May 31, 1990. 


EFFECTIVE DATE: March 7, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jonathan Freilich or Alain Letort, Office 
of Agreements Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th St. and Constitution 
Ave., NW., Washington, DC 20230; 
telephone (202) 377-3793 or telefax (202) 
377-1388. 


SUPPLEMENTARY INFORMATION: 


Background 


On January 23, 1991, the Department 
published in the Federal Register the 
preliminary results of its administrative 
review of the antidumping duty order on 
industrial belts from the Federal 
Republic of Germany (56 FR 2500). We 
gave interested parties an opportunity to 
comment on the preliminary results of 
the administrative review. We received 
no comments. We have now completed 
that ddministrative review in 
accordance with section 751 of the Tariff 
Act of 1930, as amended (“the Act”). 


Scope of the Review 


Imports covered by this review are 
shipments of industrial belts from the 
Federal Republic of Germany. The 
Department defines such merchandise 
as industrial belts, other than V-belts 
and synchronous belts, in part or wholly 
of rubber or plastic, and containing 
textile fiber (including glass fiber) or 
steel wire, cord or strand, and whether 
in endless (i.e., closed loop) belts, or in 
belting in lengths or links. Until January 
1, 1989, this merchandise was 
classifiable under item numbers 
358.0610, 358.0690, 358.0800, 358.0900, 
358.1100, 358.1400, 358.1600, 657.2520, 
773,3510 and 773.3520 of the Tariff 
Schedules of the United States, 
Annotated (“TSUSA”"). Industrial belts 
are now classified under item numbers 
3926.90.56 3926.90.57 3926.90.59 
3926.90.60, 4010.91.11, 4010.91.15, 
4010.91.19, 4010.91.50, 4010.99.11, 
4010.99.15, 4010.99.19, 4010.99.50, 
5910.00.10, 5910.00.90, and 7326.20.00 of 
the Harmonized Tariff Schedule 
(“HTS”). As was the case with the 


-TSUSA numbers, the HTS numbers are 


provided for convenience and customs 
purposes. The written product 
description remains dispositive. 
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Final Results of the Review 


Based on our analysis, the final 
results, unchanged from the preliminary 
results, are as follows: 


Time period 


02/01/89-05/31/90 


The Department shall determine, and 
the U.S. Customs Service shall assess, 
antidumping duties on all appropriate 
entries. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, as provided by section 
751(a)(1) of the Tariff Act, the Customs 
Service shall require a cash deposit of 
estimated antidumping duties based on 
the above margin for Volkmann. For any 
shipments of this merchandise produced 
or exported by the remaining known 
producers and/or exporters not covered 
in this review, the cash deposit will 
continue to be at the rate published in 
the antidumping duty order for those 
firms. For any future entries of this 
merchandise from a new producer and/ 
or exporter not covered in the original 
investigation or this administrative 
review, whose first shipment occurred 
after May 31, 1990, and which is 
unrelated to the reviewed firms or any 
previously investigated firm, the 
Customs Service will require a cash 
deposit of 100.60 percent ad valorem. 

We have determined that the cash 
deposit rate applies to all entries from 
the former German Democratic 
Republic, entered or withdrawn from 
warehouse for consumption on or after 
October 3, 1990. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)] 
and § 353.22 of the Commerce 
Department's regulations (19 CFR 
353.22). 


Dated: February 28, 1991. 
Eric I. Garfinkel, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 91-5401 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-508-604] 


industrial Phosphoric Acid From Israel; 
Preliminary Resuits of Antidumping 
Duty Administrative Reviews 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. . 


ACTION: Notice of preliminary results of 
antidumping duty administrative 
reviews. 


SUMMARY: The Department of 
Commerce has conducted two 
administrative reviews of the 
antidumping duty order on industrial 
phosphoric acid from Israel. The 
reviews cover two manufacturers/ 
exporters of this merchandise to the 
United States and the periods April 20, 
1987 through July 31, 1988, and August 1, 
1988 through July 31, 1989. We 
preliminarily determine the dumping 
margins for Negev Phosphates to be zero 
for the first review period and 1.78 
percent ad valorem for the second 
review period. Based on the best 
information available, we preliminarily 
determine the dumping margin for Haifa 
Chemicals to be 6.82 percent ad valorem 
for both periods. We invite interested 
parties to comment on these preliminary 
results. 

EFFECTIVE DATE: March 7, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Gayle Longest or Paul McGarr, Office of 
Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 


On August 8, 1988 and August 7, 1989, 
the Department of Commerce (the 
Department) published in the Federal 
Register notices of “Opportunity to 
Request Administrative Review” (53 FR 
29755 and 54 FR 32364) of the 
antidumping duty order on industrial 
phosphoric acid from Israel (52 FR 
31057, August 19, 1987) for the April 20, 
1987 through July 31, 1988 review (first 
review) and August 1, 1988 through July 
31, 1989 (second review) review periods, 
respectively. FMC Corporation and 
Monsanto Company, the petitioners, 
requested administrative reviews 
covering the first review on August 30, 
1988 and for the second review on 
August 24, 1989. We initiated the first 
review on September 27, 1988 (53 FR 
37618) and the second review on 
September 20, 1989 (54 FR 38712). The 
Department has now conducted these 
administrative reviews in accordance 
with section 751 of the Tariff Act of 
1930,.as amended (the Tariff Act). These 
are the first administrative reviews of 
this order. 


Scope of Review 


Imports covered by these reviews are 
shipments of industrial phosphoric acid 
(IPA). Through 1988, such merchandise 
was classifiable under item number 
416.30 of the Tariff Schedules of the 
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United States (TSUS). These products 
are currently classifiable under item 
number 2809.20.00 of the Harmonized 
Tariff Schedule (HTS). The TSUS and 
HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The reviews cover two 
manufacturers/exporters to the United 
States of the subject merchandise, 
Negev Phosphates and Haifa Chemicals, 
and the periods April 20, 1988 through 
July 31, 1988, and August 1, 1988 through 
July 31, 1989. Because Haifa did not 
respond to the Department's 
questionnaires for either review, we 
used best information available for this 
firm. 


United States Price 


As provided in section 772(b) of the 
Tariff Act, we used the purchase price of 
the subject merchandise to represent 
United States price since the 
merchandise was purchased by an 
unrelated U.S. customer directly from 
the foreign manufacturer prior to 
importation. We calculated purchase 
price sales based on the unpacked, C&F 
prices to unrelated purchasers in the 
United States. We made deductions, 
where applicable, for brokerage/ 
handling, foreign inland freight, and 
ocean freight. 


Foreign Market Value 


In calculating foreign market value, 
the Department used home market price, 
as defined in section 773 of the Tariff 
Act, since sufficient quantities of such or 
similar merchandise were sold in the 
home market to provide a basis for 
comparison. Home market price was 
based on the packed, ex-factory or 
delivered price to related and unrelated 
purchasers in the home market. Where 
applicable, we made adjustments for 
inland freight, and differences in 
packing and credit expenses. 


Preliminary Results of Review 


To determine Haifa’s dumping margin, 
we used best information available 
which is the dumping margin 
established in the investigation. In the 
case of Negev, we compared the United 
States price with foreign market value. 
As a result, .we preliminarily determine 
the weighted-average margins to be: 


4/20/87-7/31/88 
4/20/87-7/31/88 
6/1/88-7/31/89 

|  8/1/88-7/31/89 
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Parties to the proceeding may request 
disclosure and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submission of 
rebuttal briefs. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 353.38(e). 

Representatives of parties to the 
proceeding may request disclosure of 
proprietary information under 
administrative protective order no later 
than 10 days after the representative's 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs, under 19 
CFR 353.38{c), are due. 

The Department will publish the final 
results of these administrative reviews 
including the results of its analysis of 
issues raised in any case or rebuttal 
briefs or at a hearing. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions on each 
exporter directly to the Customs Service. 

Further, as provided for by section 
75i(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required 
for these firms. For any future entries of 
this merchandise from a new exporter, 
not covered in this or prior 
administrative reviews, whose first 
shipments occurred between August 1, 
1988 and July 31, 1989, and who is 
unrelated to any reviewed firm, no cash 
deposit will be required. For any future 
entries of this merchandise from a new 
exporter, not covered in this or prior 
administrative reviews, whose first 
shipments occurred after July 31, 1989 
and who is unrelated to the reviewed 
firms or any previously reviewed firm, a 
cash deposit of 1.78 percent shall be 
required. These deposit requirements 
will be effective for all shipments of 
Israeli phosphoric acid entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of these 
administrative reviews. 

These administrative reviews and 
notice are in accordance with section 


751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a)(1}) and 19 CFR 353.32. 

Dated: February 28, 1991. 
Eric I. Garfinkel, 
Assitant Secretary for Import Administration. 
[FR Doc. 91-5350 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-05-M 


~ [A-588-028) 


Roller Chain From Japan; Preliminary 
Results of the Antidumping Duty 
Administrative Reviews 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of Preliminary results of 
antidumping duty administration 
reviews. 


SUMMARY: In response to a request by 
the American Chain Association 
(“ACA”), petitioner, the Department of 
Commerce (“Department”) has 
conducted administrative reviews of the 
antidumping finding on roller chain, 
other than bicycle, from Japan. The 
reviews cover five exporters and the 
1981/1982 and 1982/1983 periods. As a 
result of the reviews, the Department 
has preliminarily found dumping 
margins during both periods. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: March 7, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Millie Mack or Linda L. Pasden, Office 
of Agreements Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone (202) 377-3793. 
SUPPLEMENTARY INFORMATION: 


Background 

On April 12, 1973, a dumping finding 
with respect to roller chain, other than 
bicycle, from Japan was published in the 
Federal Register, as Treasury Decision 
73-100 (38 FR 9226). On August 12, 1985, 
the Department published in the Federal 
Register, (50 FR 32556) a notice outlining 
the procedures for requesting 
administrative reviews of this and other 
findings and orders covering periods 
between 1981 and 1983. We received 
timely requests from the petitioner and/ 
or respondents concerned with the roller 
chain finding and initiated reviews on 
July 9, 1986 (51 FR 24883). The initiation 
notice included Pulton Chain Company, 
Incorporated.(“Pulton Chain”). Pulton 
Chain/HIC, Pulton Chain/I&OC, Kaga 
Kogyo/APC, and Kaga Koken and the 
periods from 1981 to 1983. The periods 
covered by this notice of preliminary 
results are April 1, 1981 through March 
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31, 1982 and April 1, 1982 through March 
30, 1983 for Pulton Chain, Pulton Chain/ 
HIC, Pulton Chain/I&OC, and Kaga 
Kogyo/APC, and April 1, 1982 through. 
November 30, 1983 for Kaga Koken. 

As required by section 751 of the 


- Tariff Act of 1930, as amended (“the 


Act”), the Department has now 
conducted these administrative reviews. 


Scope of the Review 


The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1, 
1989, the U.S. tariff schedules were fully 
converted from the Tariff Schedules of 
the United States, Annotated (TSUSA) 
to the Harmonized Tariff Schedule 
(HTS), as provided for in section 1201 et 
seg. of the Omnibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered, or withdrawn 
from warehouse, for consumption, on or 
after that date is now classified solely 
according to the appropriate HTS item 
number(s). 

Imports covered by this review are 
shipments of roller chain, other than 
bicycle chain, from Japan. The term 
“roller chain, other than bicycle” as 
used in this review includes chain, with 
or without attachments, whether or not 
manufactured to American or British 
standards, which is used for power 
transmission and/or conveyance. Such 
chain consists of a series of alternately 
assembled roller links and pins in which 
the pins articulate inside the bushings 
and the rollers are free to turn on the 
bushings. Pins and bushings are press fit 
in their respective link plates. Chain 
may be single strand, having one row of 
roller links. The center plates are 
located between the strands of roller 
links. Such chain may be either single or 
double pitch and may be either used for 
power transmission or as conveyor 
chain. This review also covers leaf 
chain, which consists of a series of link 
plates alternately assembled with pins 
in such a way that the joint is free to 
articulate between adjoining pitches. 
This review further covers chain model 
numbers 25 and 35. In 1981, roller chain, 
other than bicycle, was classified under 
TSUSA item numbers ranging from 
652.1300 through 652.3800. This product 
is currently classified under HTS item 
numbers 7315.11.00 through 7315.12.00. 
These HTS categories are provided for 
convenience and customs purposes. The 
written description remains dispositive. 


Preliminary Results of the Review 


All of the respondents in these 
reviews failed to respond to the 
Department's questionaires, or failed or 
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declined to respond to our supplemental 
questionnaires and deficiency letters. 
Kaga Koken never responded to the 
Department's original questionnaire. 
Pulton Chairs, Pulton Chain/HIC, and 
Pulton Chain/I&OC provided an 
inadequate questionnaire response 
originally, and then declined to respond 
to the supplemental questionnaire 
deficiency letter or to:participate further 
in the reviews. Kaga Kogyo/APC also 
provided an inadequate questionnaire 
response originally, but failed to 
respond to the Department's 
supplemental questionnaire/deficiency 
letter following a two-week extension. 
For those firms that did not respond, or 
declined-to answer supplemental 
questionnaires, we have used the best 
information available to determine 
margins of dumping. In this case, the 
best information available was the 
highest rate for another manufacturer 
under review in these periods, 15.92 
percent (52 FR 18004). 

As a result of our reviews, we 
preliminarily determine that the 
following dumping margins exist: 


04/01/81-03/31/82 
04/01/82-03/31/83 


04/01/81-03/31/82 
04/01/82-03/31/83 


04/01/81-03/31/82 
04/01/82-03/31/83 


04/01/81-03/31/82 
04/01/82-03/31/83 
04/01/82-11/30/83 


The Department shall determine, and 
the U.S. Customs Service shall assess, 
antidumping duties on all appropriate 
enteries. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Given the interval between the 
periods of review covered by this notice 
and the actual conduct of these reviews, 
the dumping margins determined in this 
preliminary notice will have no impact 
on the current cash deposit rates. As 
provided by section 751(a)(1) of the 
Tariff Act, the Customs Service shall 
continue to require a cash deposit for all 
merchandise produced or exported by 
Pulton Chain, Pulton Chain/HIC, Pulton 
Chain/I&OC, Kaga Kogyo/APC, or Kaga 
Koken of estimated antidumping duties 
based on the final rates published for 
each firm's most recent administrative 
review period. For any future entries of 
this merchandise from a new exporter 
not covered in this or in prior reviews, 
and who is unrelated to any previously 


reviewed firms, a cash deposit of % 
estimated antidumping duties, equal to 
the highest non-BIA rate for any firm 
with shipments during the most recent 
period, shall be required. 


Public Comment 


Parties to the proceeding may request 
disclosure within five days of the date of 
publication of this notice. Any interested 
parties may.request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication of this preliminary 
notice or the first workday thereafter. 

Case briefs and/or written comments 
from interested parties may be 
submitted not later than 30 days after 
the date of publication. The same 
parties may file rebuttal briefs and 
rebuttals to written comments, limited to 
issues raised in the case briefs and 
comments, not later than 37 days after 
the date of publication. The Department 
will publish the final results of these 
administrative reviews, including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

These administrative reviews and 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a)(1)) and 19 CFR 353.22. 


Dated: February 28, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-5351 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-201-505] 


Porcelain-on-Steel Cookingware From 
Mexico; Preliminary Results of 
Countervailing Duty Administrative 
Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of preliminary results of 
countervailing duty administrative 
review. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on porcelain- 
on-steel cookingware from Mexico for 
the period January 1, 1989 through 
December 31, 1989. We preliminarily 
determine the net subsidy to be 0.48 
percent ad valorem for CINSA, S.A., and 
1.7 percent ad valorem for all other 
firms. In accordance with 19 CFR 355.7, 
any rate less than 0.50 percent ad 
valorem is de minimis. We invite 


' interested parties to comment on these 


preliminary results. 
EFFECTIVE DATE: March 7, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Anne Driscoll or Michael Rollin, Office 
of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2788. 


SUPPLEMENTARY INFORMATION: 
Background 

On December 21, 1989, the 
Department of Commerce (the 
Department) published a notice of 
“Opportunity To Request 
Administrative Review” (54 FR 52436) 
for the countervailing duty order on 
porcelain-on-steel cookingware from 
Mexico. On December 22, 1989, the 
respondents, CINSA, S.A., and 
Troqueles Y Esmaltes, S.A. (TRES), 
subsequently renamed Acero 
Porcelanizado, $.A. (APSA), requested 
an administrative review of the order. 
We initiated the review, covering the 
period January 1, 1989 through 
December 31, 1989, on February 16, 1990 
(55 FR 5640). The Department has now 
conducted this review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Tariff Act). The 
final results of the last administrative 
review of this order were published in 
the Federal Register on February 286, 
1990 (55 FR 6666). 


Scope of Review 


Imports covered by this review are 
shipments of porcelain-on-steel 
cookingware from Mexico. The products 
are porcelain-on-steel cookingware 
(except teakettles), which do not have 
self-contained electric heating elements. 
All of the foregoing are constructed of 
steel, and are enameled or glazed with 
vitreous glasses. During the review 
period, such merchandise was classified 
under item number 7323.94.0020 of the 
Harmonized Tariff Schedule (HTS). The 
HTS item number is provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers the period January 
1, 1989 through December 31, 1989, and 
nine programs. 


Analysis of Programs 
(1) FOMEX 


The Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(FOMEX) is a trust of the Mexican 
Treasury Department, with the National 
Bank of Foreign Trade acting as trustee 
for the program. The National Bank of 
Foreign Trade, through financial 
institutions, makes FOMEX loans 





available at preferential rates to 
Mexican manufacturers and exporters 
for two purposes: pre-export financing 
and export financing. Export loans are 
also available to U.S. importers. We 
consider benefits from these loans to 
U.S. importers as benefits to the 
corresponding Mexican exporters. 

We consider both pre-export and 
export FOMEX loans to be export 
subsidies since these loans are given at 
preferential rates only on merchandise 
destined for export. We found that the 
annual interest rate that financial 
institutions charged borrowers for peso- 
denominated FOMEX pre-export 
financing outstanding during the period 
of review ranged from 39.0 to 54.7 
percent. The annual interest rate for 
dollar-denominated pre-export and 
export FOMEX financing ranged from 
7.0 to 11.7 percent during the review 
period. 

We consider the benefit from loans to 
occur when the interest is paid. Interest 
on FOMEX pre-export loans is paid at 
maturity, and those that matured during 
the review period were obtained 
between November 1988 and October 
1989. Since interest on FOMEX export 
loans is pre-paid, we calculated benefits 
from all FOMEX export loans received 
during the review period. 

The Banco de Mexico stopped 
publishing data on nominal and 
effective commercial lending rates in 
Mexico after 1984. Therefore, as the 
basis for our benchmark, we have relied 
in part on the rates for the years 1981 
through 1984, as published in the Banco 
de Mexico's Indicadores Economicos y 
Moneda (LE.). We calculated the 
average difference between the LE. 
effective interest rates and the Costo 
Porcentual Promedio (CPP) rates, the 
average cost of short-term funds to 
banks, for the years 1981 through 1984. 
We added this average difference to the 
1988 and 1989 CPP rates. In the last 
administrative review, we determined 
that a benchmark for peso-denominated 
loans calculated on a quarterly basis 
was more appropriate than an annual 
average 1988 benchmark because the 
CPP rates published monthly in the first 
quarter of 1988 were substantially higher 
than those during the remainder of 1988. 
Hence, we calculated an average 
monthly benchmark of 4.18 percent for 
pre-export peso-denominated loans 
received in the fourth quarter of 1988. 
For pre-export peso loans received in 
1989, we calculated an average monthly 
benchmark of 4.36 percent. 

To determine the effective interest 
rate benchmark for 1989 dollar loans, we 
used the quarterly weighted-average 
effective interest rates published in the 
Federal Reserve Bulletin, which resulted 


in an annual average benchmark of 
11.99 percent in 1989. 

The two known exporters of this 
merchandise, as well as their U.S. 
importers, used this program during the 
review period. Because we found that 
the exporters were able to tie their 
FOMEX loans to exports to specific 
countries, we measured the benefit only 
from FOMEX loans tied to shipments to 
the United States. We divided each 
firm’s FOMEX benefit by the value of its 
total exports of the subject merchandise 
to the United States during the review 
period. We-then weight-averaged the 
resulting benefits by each firm’s 
proposition of exports of the subject 
merchandise to the United States during 
the review period. On this basis, we 
preliminarily determine the benefit from 
this program to be 0.47 percent ad 
valorem for CINSA and 1.68 percent ad 
valorem for all other firms. 


(2) FONEI 


The Fund of Industrial Development 
(FONE), adminstered by the Banco de 
Mexico, is a specialized financial 
development fund that provides long- 
term at below-market rates. FONEI 
loans are available under various 
provisons having different eligibility 
requirements. The plant expansion 
provision is designed for the creation, 
expansion, or modernization of 
enterprises in order to promote the 
efficient production of goods capable of 
competing in the international market or 
to meet the objectives of the National 
Development Plan (NDP), which include 
industrial decentralization. The studies 
and counsel provision provides loans to 
finance studies of the international 
competitiveness of companies. We 
consider these FONEI loan provisions to 
confer a subsidy because they restrict 
loan benefits to enterprises located 
outside Zone IIIA. 

One firm had a FONE! loan for an 
industrial mortgage outstanding during 
the review period. Another firm received 
a loan to evaluate its international 
competitiveness. Both were variable- 
rate and peso-denominated. We treated 
these variable-rate loans as a series of 
short-term loans. To calculate the 
benefit, we used the same benchmarks 
as for the FOMEX peso-denominated 
pre-export loans and compared them 
with the preferential interest rates in 
effect for each FONE! loan payment 
made during the review period. We 
divided the benefits by each firm’s total 
sales to all markets during the review 
period. We then weight-averaged the 
resulting benefit by each firm's 
proportion of exports of the subject 
merchandise to the United States during 
the review period. On this basis, we 
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preliminarily determine the benefit from 
this program to be 0.01 percent ad 


_ valorem for CINSA and 0.02 percent ad 


valorem for all other firms. 
(3) PITEX 


The Program for Temporary 
Importation of Products used in the 
Production of Exports (PITEX) was 
established by a decree published in the 
Diario Oficial on May 9, 1985, and 
amended in the Diario Oficial on 
September 19, 1986, and May 3, 1990. 
The program is jointly administered by 
the Ministry of Commerce and Industrial 
Development (SECOFI) and the Customs 
Administration. Under PITEX, exporters 
with a proven export record may receive 
authorization to temporarily import 
products to be used in the production of 
exports for up to five years without 
having to pay the import duties normally 
imposed on those imports. PITEX allows 
for the exemption of import production: 
raw materials, packing materials, fuels 
and lubricants, machinery used to 
manufacture products for export, and 
other machinery. The importer must post 
a bond or other security to guarantee the 
reexportation of the imports. 

One firm used the PITEX program 
during the review period, but only to 
import steel which was physically 
incorporated in its exports of the subject 
merchandise. The Department does not 
consider the nonexcessive exemption, 
remission, deferral or drawback of 
import charges levied on goods that are 
physically incoporated in the exported 
products (making normal allowances for 
waste), to confer a countervailable 
benefit. Duty drawback is a practice 
acceptable under U.S. countervailing 
duty law and consistent with item (i) of 
the Illustrative List of Export Subsidies 
appended to the Agreement on the 
Interpretation and Application of 
Articles VI, XVI and XXIII of the 
General Agrements on Tariffs and Trade 
(Subsidies Code). Therefore, we 
preliminary determine the benefit from 
PITEX during the review period to be 
zero. 


(4) Other Programs 


We also examined the following 
programs and preliminarily determine 
that exporters of the subject 
merchandise did not use them during the 
review period: 

(A) Certificates of Fiscal Proémotion 
(CEPROFI); 

(B) Guarantee and Development Fund 
for Medium and Small Industries 
(FOGAIN); 

(C) Bancomext preferential financing; 

(D) Import duty reductions and 
exemptions; 





Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Notices 


(E) Article 15 loans; and 
(F) State tax incentives. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the net subsidy 
to be 0.48 percent ad valorem for CINSA 
and 1.70 percent ad valorem for all other 
firms during the period January 1, 1989 
through December 31, 1989. In 
accordance with 19 CFR 355.7, any rate 
less than 0.50 percent ad valorem is de 
minimis. 

Therefore, the Department intends to 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from CINSA, and to assess 
countervailing duties of 1.70 percent of 
the f.o.b. invoice price on all other 
shipments of this merchandise exported 
on or after January 1, 1989 and on or 
before December 31, 1989. 

Further, the Department intends to 
instruct the Customs Service to waive 
cash deposits of estimated 
countervailing duties, as provided by 
section 751(a)(1) of the Tariff Act, on 
shipments of this merchandise from 
CINSA, and to collect a cash deposit of 
estimated countervailing duties of 1.70 
percent of the f.o.b. invoice price on all 
other shipments of this merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of the final results of this 
review. 

Parties to the proceeding may request 
disclosure of the calculations 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submission of 
rebuttal briefs. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 355.38(e). 

Representatives of parties to the 
proceeding may request disclosure or 
proprietary information under 
administrative protective order no later 
than 10 days after the representative's 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs, under 19 
CFR 355.38({c), are due. 

The Department will publish the final 
results of this administrative review 
including the results of its analysis of 


issues raised in any case of rebuttal 
brief or at a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22. 


Dated: February 28, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-5349 Filed 3-6~-91; 8:45 am] 
BILLING CODE 3610-DS-m 


[C-201-003] 


Ceramic Tile From Mexico; Preliminary 


Results of Countervailing Duty 
Administrative Reviews 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of preliminary results of 
countervailing duty administrative 
reviews. 


summary: The Department of 
Commerce has conducted 
administrative reviews of the 
countervailing duty order on ceramic tile 
from Mexico. We preliminarily 
determine the total bounty or grant to be 
zero or de minimis for 11 firms and 1.14 
percent ad valorem for all other firms 
during the period January 1, 1988 
through December 31, 1988. We also 
preliminarily determine the total bounty 
or grant to be 0.40 percent ad valorem 
for all firms during the period January 1, 
1989 through December 31, 1989. In 
accordance with 19 CFR 355.7, any rate 
less than 0.50 percent ad valorem is de 
minimis. We invite interested parties to 
comment on these preliminary results. 
EFFECTIVE DATE: March 7, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Gayle Longest or Paul McGarr, Office of 
Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: {202} 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 

On May 3, 1989 and May 8, 1990, the 
Department of Commerce (the 
Department) published in the Federal 
Register notices of “Opportunity to 
Request Administrative Review” (54 FR 
18918 and 55 FR 19093) of the 
countervailing duty order on ceramic tile 
from Mexico. During May 1989 and May 
1990, several Mexican exporters, 
Ceramica Regiomontana, S.A., 
Industrias Intercontinental, S.A., 
Ceramicas y Pisos de Culican, S.A., 
Azulejos Orion, S.A., and the 
Government of Mexico, requested 


9677 


administrative reviews covering the 
periods January 1, 1988 through 
December 31, 1988, and 1, 1989 
through December 31, 1989. We initiated 
the reviews on June 21, 1989 (54 FR 
26069) and July 6, 1990 (55 FR 27359), 
respectively. The Department has now 
conducted these administrative reviews 
in accordance with section 751 of the 
Tariff Act of 1930, as amended (the 
Tariff Act). The final results of the last 
administrative review of this order were 
published in the Federal Register on 
December 10, 1990 (55 FR 50744). 


Scope of Review 


Imports covered by these reviews are 
shipments of Mexican ceramic tile, 
including non-mosaic, glazed, and 
unglazed ceramic floor and wall tile. 
During the 1988 review period, such 
merchandise was classifiable under item 
numbers 532.2400 and 532.2700 of the 
Tariff Schedules of the United States 
Annotated (TSUSA). During the 1989 
review period, this merchandise was 
classifiable under item numbers 
6907.10.0000, 6907.90.0000, 6908.10.0000 
and 6908.90.0000 of the Harmonized 
Tariff Schedule (HTS). The TSUSA and 
HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The reviews cover the periods January 
1, 1988 through December 31, 1968, and 
January 1, 1989 through December 31, 
1989, and 10 programs. 


Analysis of Programs 
(1) FOMEX 


The Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(FOMEX) is a trust of the Mexican 
Treasury Department, with the National 
Ban of Foreign Trade acting as trustee 
for the program. The National Bank of 
Foreign Trade, through financial 
institutions, makes FOMEX loans 
available at preferential rates to 
manufacturers and exporters for two 
purposes: pre-export financing and 
export financing. We consider both pre- 


‘export and export FOMEX loans to be 


export bounties or grants since these 
loans are given only on merchandise 
destined for export. 

For the 1988 review period, we found 
that the annual rate financial 
institutions charged borrowers for peso- 
denominated FOMEX pre-export loans 
payable during the period ranged from 
37.00 to 130.00 percent; the annual 
interest rate for dollar-denominated 
FOMEX export loans payable ranged 
from 7.20 to 9.50 percent. For the 1989 
review period, the annual interest rate 
on peso-denominated pre-export loans 





payable ranged from 34.80 to 56.70 
percent; the annual interest rate on 
doliar-denominated pre-export loans 
payable ranged from 10.30 to 12.00 
percent, and for dollar-denominated 
export loans payable ranged from 9.10 to 
10.70 percent. 

We consider the benefit from loans to 
occur when the interest is paid. Interest 
on FOMEX pre-export loans is paid at 
maturity, and those that matured during 
the 1988 review period were obtained 
between November 1987 and November 
1988. FOMEX pre-export loans that 
matured during the 1989 review period 
were obtained between November 1988 
and October 1989. Since interest on 
FOMEX export loans is pre-paid, we 
calculated benefits for each review 
period based on the FOMEX export 
loans received in that review period. 

The Banco de Mexico stopped 
publishing data on nominal and 
effective commercial lending rates after 
1984. Therefore, as the basis for our 
benchmark, we have relied in part on 
the rates for the years 1981 through 1984, 
as published in the Banco de Mexico's 
Indicadores Economicos y Moneda 
(LE.). We calculated the average 
difference between the Costo Porcentual 
Promedio (CPP) rates, the average cost 
of shert-term funds to banks, and the LE. 
effective rates for the period 1981 
through 1984. We added this average 
difference to the 1987 and 1988 CPP 
rates for the 1988 review period. For pre- 
export peso loans obtained in 1987, we 
calculated an annual average 
benchmark of 8.53 percent per month. 
Because the CPP rates published 
monthly in the first quarter of 1988 were 
substantially higher than those during 
the remainder of 1988, we determine 
that a benchmark for peso-denominated 
loans calculated on a quarterly basis is 
more appropriate than an annual 
average. Hence, we calculated a 
benchmark of 11.08 percent per month 
for pre-export peso loans received in the 
first quarter of 1988, and 5.88 percent, 
3.99 percent and 4.18 percent for those 
received in the second, third and fourth 
quarters, respectively. 

For the 1989 review period, we added 
the average difference between CPP, the 
average cost of short-term funds to 
banks, and the LE. effective rates for the 
period 1981 through 1984 to the 1988 and 
1989 CPP rates. In this way, we 
calculated an annual average 
benchmark of 4.36 percent per month for 
pre-export peso loans obtained in 1989. 
For pre-export peso loans received in 
1988, we used the quarterly benchmark 
as calculated for the 1988 review period. 

To determine the effective interest 
rate benchmark for dollar loans, we 
used an average of the quarterly 


weighted-average effective interest rates 
published in the Federal Reserve 
Bulletin, which was 10.53 percent in 1988 
and 11.99 percent in 1989. 

Four exporters of this merchandise 
used this program during the 1988 
review period and three exporters used 
it during the 1989 review period. 
Because we found that the exporters 
were able to tie their FOMEX loans to 
exports to specific countries, we 
measured the benefit only from FOMEX 
loans tied to U.S. shipments. We divided 
each company’s FOMEX benefit by the 
value of its total U.S. shipments during 
each review period. We than weight- 
averaged the resulting benefits by each 
company’s proportion of total exports of 
the subject merchandise to the United 
States, excluding exports from firms 
with significantly different aggregate 
benefits, in accordance with 19 CFR 
355.20(d). On this basis, we preliminarily 
determine the benefit to be 0.99 percent 
ad valorem from FOMEX pre-export 
loans during the 1988 review period, for 
all companies except those with zero or 
de minimis aggregate benefits. We also 
preliminarily determine the benefit for 
all companies to be 0.38 percent ad 
valorem from FOMEX pre-export loans 
and 0.02 percent ad valorem from 
FOMEX export loans during the 1989 
review period. 


(2) FOGAIN 


The Guarantee and Development 
Fund for Medium and Small Industries 
(FOGAIN) is a program that provides 
long-term loans to be small- and 
medium-size companies in Mexico. The 
interest rates available under the 
program vary depending on whether a 
small- or medium-size business has been 
granted priority status, and whether a 
business is located in a zone targeted for 
industrial growth. Although FOGAIN 
loans are available to all small- and 
medium-size companies in Mexico, 
regardless of the type of industry or 
location, some companies get more 
beneficial rates than others. Therefore, 
to the extent that this program provides 
financing at rates beldw the least 
beneficial rate available under FOGAIN, 
we consider it to be countervailable. 

During the 1988 and 1989 review 
periods, one company had a long-term 
variable-rate FOGAIN loan on which 
interest payments were due during both 
review periods. Because the interest rate 
was variable, we treated this loan as a 
series of short-term loans. 

To calculate the benefit, we used as 
our benchmark the least beneficial 
interest rate in effect for each FOGAIN © 
loan payment and compared it to the 
FOGAIN preferential rate for each loan 
payment made during each review 
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period. We divided the benefit from the 
loan by the company’s total sales to all 
markets and then weight-averaged the 
resulting benefit by the company's 
proportion of total exports of the subject 
merchandise to the United States. On 
this basis, we preliminarily determine 
the benefit from this program during 
both review periods to be significantly 
less then 0.01 percent ad valorem, which 
is effectively zero. 


(3) Other Programs 


We also examined the following 
programs and preliminarily determine 
that exporters of ceramic tile did not use 
them during the 1988 and 1989 review 
periods: 

(A) Certificates of Fiscal Promotion 
(CEPROFT); 

(B) Article 15 loans; 

(C) State tax incentives; 

(D) NDP preferential discounts; 

(E) Bancomext loans; 

(F) Delay of payments on loans; 

(G) Delay of payments to PEMEX of 
fuels charges; 

(H) Import duty reductions and 
exemptions; and 

(1) FONEI. 


Firms Not Receiving Benefits 


We preliminarily determine that the 
following 11 firms received zero or de 
minimis benefits during the 1988 review 
period: 

(1) Azulejos Decorativos Carillo. 

(2) Azulejos Orion. 

(3) Ceramica Santa Julia. 

(4) Eduardo S. Garcia de la Pena. 

(5) Internacional de Ceramica. 

(6) Jesus Garza Arocha. 

(7) Ladrillera Monterrey. 

(8) Pisos Coloniales de Mexico, S.A. 

(9) Pisos de Barro. 

(10) Reynold Martinez Chapa. 

(11) Toefilo Covarrubias Villareal. ° 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the total bounty 
or grant during the period January 1, 
1988 through December 31, 1988 to be 
zero or de minimis for 11 firms and 1.14 
percent ad valorem for all other firms. In 
addition, we preliminarily determine the 
total bounty or grant during the period 
January 1, 1989 through December 31, 
1989 to be 0.40 percent ad valorem for 
all firms. In accordance with 19 CFR 
355.7, any rate less than 0.50 percent ad 
valorem is de minimis. 

Therefore, the Department intends to 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from the 11 firms listed 
above and to assess countervailing 
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duties of 1.14 percent of the f.0.b. invoice 
price on shipments from all other firms 
exported on or after January 1, 1968 and 
on or before December 31, 1988. In 
addition, the Department intends to 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from all firms exported on 
or after January 1, 1989 and on or before 
December 31, 1989. 

The Department also intends to 
instruct the Customs Service to waive 
cash deposits of estimated 
countervailing duties, as provided by 
section 751(a)(1) of the Tariff Act, on 
shipments of this merchandise from all 
firms entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this review. 

Parties to the proceeding may request 
disclosure of the calculations 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submission of 
rebuttal briefs. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 355.38(e). 

Representatives of parties to the 
proceeding may request disclosure of 
proprietary information under 
administrative protection order no later 
than 10 days after the representative's 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs, under 19 
CFR 355.38{c), are due. 

The Department will publish the final 
results of this administrative review 
including the results of its analysis of 
issues raised in any case rebuttal brief 
or at a hearing. 

These administrative reviews and 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a)(1)) and 19 CFR 355.22. 


Dated: February 28, 1991. 
Eric I. Garfinkel, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 90-5348 Filed 3-6-€1; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination: 
Continuous Cast Steel Slabs 
AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 

ACTION: Notice of short-supply 
determination on certain continuous 
cast steel slabs. 


SHORT-SUPPLY REVIEW NUMBER: 39. 
SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby grants a request for 
a short-supply allowance of 63,000 net 
tons of certain continuous cast steel 
slabs for the second quarter of 1991 
under Article 8 of the U.S.-Brazil and 
U.S.-EC steel arrangements and 
Paragraph 8 of the U.S.-Mexico steel 
arrangement. 

EFFECTIVE DATE: February 28, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathy McNamara or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230 (202) 377-1390 or (202) 377- 
0159. 

SUPPLEMENTARY INFORMATION: On 
January 29, 1991, the Secretary received 
an adequate short-supply petition from 
Oregon Steel mills (“OSM”) requesting a 
short-supply allowance for 108,000 net 
tons of certain continuous cast steel: 
slabs for the second quarter of 1991 
under Article 8 of the Arrangement 
Between the Government of Brazil and 
the Government of the United States of 
America Concerning Trade in Certain 
Steel Products, and Paragraph 8 of the 
Arrangement Between the European 
Coal and Steel Community and the 
European Economic Community, and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products and Paragraph 8 of the 
Arrangement Between the Government 
of Mexico and the Government of the 
United States Concerning Trade in 
Certain Steel Products. OSM alleges that 
it will experience a supply shortfall for 
this product in the second quarter of 
1991 because it has recently obtained 
several 1991 contracts for large pipeline 
projects, which will more than double its 
slab requirements from 1990. OSM 
states that it has limitations on the 
quantity of this material it can supply 
from its Portland, Oregon facility, and 
that domestic producers either have no 
available capacity or are unable to meet 
OSM's specifications. OSM also states 
that it will be able to purchase some 
quantity of slabs under regular export 
licenses, but must obtain the remainder 
of the tonnage needed under a short- 
supply allowance. The Secretary 


Certain 


conducted this short-supply review 
pursuant to section 4(b}(4)({A) of the 
Steel Trade Liberalization 
Implementation Act, Public Law No. 
101-221, 103 stat. 1886 (1989) (“the Act”), 
and § 357.102 of the Department of 
Commerce's Short-Supply Procedures, 
19 CFR 357.102 (“Commerce’s Short- 
Supply Procedures”). 

The requested material meets the 
following specifications: 
Dimensions: 

Gauge: 200 mm-230 mm ! 

Width: 1700 mm-1800 mm 

Length: 7300 mm-7620 mm 
Tolerances: 

Gauge: + 4mm 

Width: + 10 mm 

Length: + 50 mm 

Camber: 0.67% max. 

Crossbow: 10 mm max. 

Squareness: 90 + 3 


Chemical Composition: 
C—0.07% to 0.11% 
MN—1.35% to 1.55% 
P—0.015% max. 
S—0.007% max.? 
Si—0.15% to 0.30% 
Ch—0.025% to 0.050% 
V—0.020% max. 
Ti—0.005% max. 


Al/N ratio > 4.0 
ACTION: On January 29, 1991 the 
Secretary established an official record 
on this short-supply request (Case 
Number 39) in the Central Records Unit, 
room B-099, Import Administration, U.S. 
Department of Commerce at the above 
address. A notice of this short-supply 
review and request for comments was 
published in the Federal Register on 
February 4, 1991, and all comments from 
interested parties concerning the review 
were due no later than February 11, 
1991. Replies to those comments were to 
be filed no later than February 15, 1991. 


QUESTIONNAIRES: Questionnaires were 
sent to 15 companies, as follows: Armco 
Inc. (Armco), Bethlehem Steel Co. 
(Bethlehem), Citisteel USA, Inc. 
(Citisteel), Geneva Steel Company 
(Geneva), Gulf States Steel (Gulf States), 


1 Oregon Stee! prefers slabs ranging from 200 
mm-230 mm in gauge, but can roll slabs ranging up 
to 260 mm. 

2 Prefer 0.002% maximum sulfur. 

8 Liquid steel to be calcium treated for inclusion 
shape control. 





Inland Steel Industries (Inland), LTV 
Steel Company (LTV), Lukens Steel 
Company (Lukens), McLouth Steel 
(McLouth), National Steel Corporation 
(National), Rouge Steel Company 
(Rouge), Sharon Steel Company 
(Sharon), USX Corporation (USX), 
Wheeling-Pittsburgh Steel Corporation 
(Wheeling-Pittsburgh) and Weirton Steel 
Corporation (Weirton). Adequate 
questionnaire responses were received 
from 7 of the 15 potential suppliers. Five 
of the seven companies which 
responded to the questionnaire (Gulf 
States, Inland, McLouth, Rouge, and 
Weirton) were not able to produce slabs 
meeting the specifications requested. 
National indicated that it could supply 
5,000 net tons per month of slabs which 
differ slightly from OSM's 
specifications. Bethlehem indicated it 
could supply at least 30,000 net tons of 
slabs meeting OSM’s exact 
specifications starting in the second 
quarter of 1991. 


ANALYSIS: National has offered to 
supply 5,000 net tons per month (or 
15,000 net tons for the quarter) of slabs 

- that meet OSM's specifications, with the 
exceptions of thickness {National can 
provide slabs 241 mm in thickness) and 
possible internal quality “allowances.” 
OSM has requested slabs in the 200-230 
mm range, but concedes it is able to roll 
slabs up to 260 mm in thickness. In fact, 
OSM has, in the past year, purchased 
substantial quantities of these slabs in 
widths exceeding 230 mm. Therefore, 
OSM’s thickness specification is not 
based upon physical limitations of the 
mill, but represents a preference for a 
product which optimizes the efficiency 
of its production facility. Although OSM 
does not address the internal quality 
“allowances” suggested by National, 
OSM does state that if National would 
commit to deliver the same product 
OSM is currently purchasing, OSM 
would buy this amount from National 
and that its short-supply request could 
be reduced by this amount. As OSM 
agrees that it would purchase this 
quantity from National, the Secretary is 
deducting this quantity from OSM’s 
reported shortfall. 

Bethlehem has offered to supply at 
least 30,000 net tons of these slabs in the 
second quarter. With respect to this 
offer, OSM has raised questions 
concerning Bethlehem’s ability to meet 
its specifications, although OSM does 
not identify how Bethlehem slabs might 
vary from its specifications. OSM has 
also questioned Bethlehem’s willingness 
to supply slabs at a price that is not an 
aberration from prevailing domestic 
market prices. 


With regard to specifications, 
Bethlehem certified in its questionnaire 
response that it currently produces slabs 
completely meeting OSM's 
specifications. In fact, Bethlehem 
produces plate that can be used to 
produce X-70 pipe at its own facilities. 
While questioning Bethlehem’s ability to 
produce these slabs, OSM has not stated 
for the record how Bethlehem’s slabs 
fail to meet OSM’ specifications. In view 
of Bethlehem's stated ability to produce 
these slabs, the fact that Bethlehem can 
produce plate for X-70 pipe in the U.S., 
and OSM's failure to identify what 
potential specification variations might 
exist in Bethlehem’s slabs, the Secretary 
must conclude that Bethlehem is 
capable of producing the slabs OSM 
requires. 

With respect to price, OSM has stated 
that Bethlehem’s price is 13 to 20 percent 
over the market price. In determining 
prevailing domestic market prices, the 
Secretary is directed to look at current 
prices in the United States market for 
both domestically produced and 
imported products, as reflected in actual 
purchases and sales. 

The Secretary requested that OSM 
provide some information on how it 
established its estimate of the prevailing 
domestic market price for the requested 
slabs. OSM provided no information in 
this regard. Instead, OSM has provided 
a copy of correspondence dated May 24, 
1990, containing a price quote. Despite 
the fact that OSM has in the first quarter 
of 1991 purchased at least a trial order 
of slabs from Bethlehem, OSM has not 
provided updated information on 
Bethlehem’s current price. Similarly, 
OSM has provided no information on 
the price of slabs purchased from 
National or any other suppliers in the 
first quarter of 1991. Therefore, the 
Secretary has no basis upon which to 
conclude that Bethlehem’s quoted price 
represents an aberration from prevailing 
domestic prices. Therefore, Bethlehem 
must be considered a bona fide supplier 
of these slabs for OSM, and the tonnage 
offered by Bethlehem deducted from 
OSM’s expected shortfall. 

Accordingly, OSM’s second quarter 
short supply can be determined as 
follows: 
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CONCLUSION: Pursuant to section 
4(b)(4)(A) of the Act, and section 357.102 
of Commerce's Short-Supply Procedures, 
the Secretary grants OSM’s request for a 
short-supply allowance of 63,000 net 
tons of certain continuous cast steel 
slabs for the second quarter of 1991. 
This quantity represents the difference 
between material OSM has sought in its 
short-supply request for the second 
quarter of 1991 and acceptable material 
offered by domestic mills for this period. 
Eric 1. Garfinkel, 
Assistant Secretary for Import 
Administration. 

[FR Doc. 91-5403 Filed 3-86-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination; Certain 
Alloy Steei Plate 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 


ACTION: Notice of short-supply 
determination on certain alloy steel 
plate. 


SHORT-SUPPLY REVIEW NUMBER: 41. 


summany: The Secretary of Commerce 
(“Secretary”) hereby grants a short- _ 
supply allowance for 475 metric tons of 
certain alloy steel plate for January 
1991-—March 1992 under the U.S.-Japan 
steel arrangement. 


EFFECTIVE DATE: February 22, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Marissa A. Rauch or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue NW., Washington, 
DC 20230 (202) 377-0165 or (202) 377- 
0159. 


SUPPLEMENTARY INFORMATION: On 
February 8, 1991, the Secretary received 
an adequate petition from U.S. 
Metalsource, requesting a short-supply 
allowance for 475 metric tons of NAK 55 
plate for January 1991-March 1992 under 
paragraph 8 of the Arrangement 
Between Japan and the Government of 
the United States of America 
Concerning Trade in Certain Steel 
Products. U.S. Metalsource requested 
short supply because this product is not 
produced in the United States and 
because its Japanese supplier has 
insufficient available quota of this 
product to its needs. 

The Secretary conducted this short- 
supply review pursuant to section 
4(b)(4)(A) of the Steel Trade 
Liberalization Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (“the Act”), and § 357.102 of 
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the Department of Commerce’s Short- 
Supply Procedures, 19 CFR 357.102 
(“Commerce's Short-Supply 
Procedures”). 

The requested material, meets the 
following specifications: 


Chemical Composition, Typical 


NAK 55 is initially air melted to 
restrictive clean steel standards and 
then Vacuum Arc Remelted to obtain 
the level of internal soundness and 
cleanliness necessary. The ingots are 
then hot rolled or forged to the billet, 
plate, or bar sizes. 


Thermal Treatment 


NAK 55 is solution treated and age 
hardened to obtain the desired 
mechanical properties and hardness. 


Mechanical Properties, Typical 


Tensile Strength—183 ksi 
Yield Strength—147 ksi 
Reduction of Area—38% 
Elongation in 2 inches—15% 
Hardness—40 HRC 


Size Ranges 
Thickness: 0.0625 inch to 4.00 inches 
Widths: 15 inches to 35 inches 


Polishability 


NAK 55 can be readily polished to a 
uniform mirror finish. 


weldability 


Using prescribed welding procedure 
and welding rods, NAK 55 can be 
readily weld repaired: The welded 
component can then be re-aged to 
obtain the same properties and 
characteristics in the weld region as in 
the parent with no distortion. 

On February 8, 1991, the Secretary 
established an official record on this 
short-supply request (Case Number 41) 
in the Central Records Unit, room B-099, 
Import Administration, U.S. Department 
of Commerce at the above address. 
Section 4(b)(4)(B)(i) of the Act and 
§ 357.106(b)(1) Commerce’s Short-Supply 
Procedures require the Secretary to 
apply a rebuttable presumption that a 
product is in short supply and to make a 
determination with respect to short- 
supply petition not later than the 15th 
day after the petition is filed if the 
Secretary finds that one of the following 
conditions exists: (1) The raw 
steelmaking capacity utilization in the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested steel product 


was authorized by the Secretary during 
each of the two immediately proceding 
years or(3) the requested steel product is 
not produced in the United States. The 
Secretary finds that the requested 
product is not produced in the United 
States. Therefore, the Secretary has 
applied a rebuttable presumption that 
this product is presently in short supply 
in accordance with section 
4(b)(4)(B)(i)(I) of the Act and 

§ 357.106(b)(1)(iii) of Commerce's Short- 
Supply Procedures. 

Unless domestic steel producers 
provided proof that they could and 
would produce the requested quantity of 
this product within the desired period of 
time, provided it represented a normal 
order-to-delivery period, the Secretary 
would issue a short-supply allowance 
not later than February 22, 1991. On 
February 14, 1991, the Secretary 
published a notice in the Federal 
Register announcing a review of this 
request and providing domestic steel 
producers an opportunity to rebut the 
presumption of short supply. All 
comments were required to be received 
no later than February 21, 1991. No 
comments were received. 


Conclusion 


Since the Secretary received no 
comments to the Federal Register notice 
by potential suppliers to rebut the 
Secretary's presumption of short supply 
for the requested product, the Secretary 
hereby grants, pursuant to section 
4(b)(4)(A) of the Act and § 357.102 of 
Commerce's Short-Supply Procedures, a 
short-supply allowance for 475 metric 
tons of the requested alloy steel plate 
for January 1991-March 1992 under the 
U.S.-Japan steel arrangement. 

Eric I. Garfinkle, 

Assistant Secretary for Import 
Administration. 

{FR Doc. 91-5352 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-Ds-M 


[C-559-802} 


Antifriction Bearings (Other Than 
Tapered Roller Bearings) And Parts 
Thereof From Singapore; Preliminary 
Results of Countervailing Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of preliminary results of 
countervailing duty administrative 
review. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the . 
countervailing duty order on antifriction 


bearing (other than tapered roller 
bearings) and parts thereof from . 
Singapore. We preliminarily determine 
the total bounty or grant to be 9.11 
percent ad valorem for Sundstrand and 
zero for all other companies for the 
period September 6, 1988 through 
December 31, 1988, and 9.11 percent ad 
valorem for Sundstrand and 3.03 percent 
ad valorem for all other companies for 
the period January 1, 1988 through 
December 31, 1989. We invite interested 
parties to comment on these preliminary 
results. 


EFFECTIVE DATE: March 7, 1991. 


FOR FURTHER INFORMATION CONTACT: 
William Marsteller or Michael Rollin, 
Office of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-5260. 


SUPPLEMENTARY INFORMATION: 


Background 


On May 8, 1990, the Department of 
Commerce (the Department) published 
in the Federal Register a notice of 
“Opportunity to Request Administrative 
Review” (55 FR 19093) of the 
countervailing duty order on antifriction 
bearings (other than tapered roller 
bearings) and parts thereof from 
Singapore (54 FR 19125; May 3, 1989). On 
May 31, 1990, Torrington Company, the 
petitioner, requested an administrative 
review of the order. We initiated the 
review, covering the periods September 
6, 1988 through December 31, 1988, and 
January 1, 1989 through December 31, 
1989, on July 6, 1990 (55 FR 27859). The 
Department has now conducted this 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Tariff Act). This 
is the first administrative review since 
the publication of the order. 


Scope of Review 


Imports covered by this review are 
shipments of antifriction bearings (other 
than tapered roller bearings) and parts 
thereof. 

Such merchandise is described in 
detail in appendix A to this notice. The 
Tariff Schedules of the United States 
Annotated and the Harmonized Tariff 
Schedule item numbers listed in 
appendix A are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers the periods 
September 6, 1988 through December 31, 
1988, and January 1, 1989 through 
December 81, 1989, and twelve 
programs. Three related companies 
participated in the review: NMB 
Singapore Ltd. (NMB), Pelmec Industries 





(Pte.}.Ltd. (Pelmec}, and Minebea Co., 
Ltd. Singapore Branch (MSB). 
Analysis of Programs 

(1) Production for Export under Part VI 


of the Economic Expansion Incentives 
Act (EEIA) 


Under part VI of the EEIA, 90 percent 
of a qualifying company’s incremental 
export profit above a predetermined 
base figure is exempt from corporate 
income tax. The base figure is the 
average of the company’s export profits 
for the three years preceding the 
application for participation in the 
program. The base figure and ten 
percent of any incremental export profit 
are taxed at the normal corporate tax 
rate. If there is no export profit above 
the export profit base, no exemption is 
permitted. The exemption cannot be 
carried forward or back. An exporting 
company qualifies for the exemption if 
its export sales of a product (or 
products) are at least 100,000 Singapore 
dollars ($$) and a minimum of 20 percent 
of the value of its total sales of the 
product. 

We verified that NMB claimed an 
exemption under this program on its tax 
return filed during the 1989 review 
period. We calculated the benefit to 
NMB under this program by obtaining 
the difference between what NMB paid 
in corporate income tax during the 
review period, and what it would have 
paid absent the exemption. We then 
determined the portion of the benefit 
attributable to NMB's exports of the 
subject merchandise to the United 
States (9.03 percent). Since NMB, Pelmec 
and MSB are related companies, we 
divided the benefit by their total value 
of exports of the subject merchandise to 
the United States to derive a single rate 
for the three companies (3.03 percent). 
We inciuded in the value of exports 
MSB's and Minebea Japan's (a related 
Japanese trading company) net mark-up 
on NMB and Pelmec exports of the 
subject merchandise to the United 
States because countervailing duties are 
assessed on the f.0.b. invoice price of 
the subject merchandise entering the 
United States. 

Sundstrand Pacific (Pte.) Ltd. 
(Sundstrand) was also an exporter of 
the subject merchandise during the 
review period, but did not respond to 
our questionnaire. Consequently, as best 
information available (BIA) for 
Sundstrand, we used the individual 
company benefit calculated for NMB in 
this review (9.03 percent) which was the 
highest for any company in the review 
period. On this basis, we preliminarily 
determine the benefit from this program 
to be 9.03 percent ad valorem for 


Sundstrand and zero for all other 
companies for their period September 6, 
1988 through December 31, 1988, and 
9.03 percent ad valorem for Sundstrand 
and 3.03 percent ad va/orem for all other 
companies for the period January 1, 1989 
through December 31, 1989. 


(2) Monetary Authority of Singapore 
(MAS) Rediscount Facility 


The MAS rediscounting scheme is 
intended to provide Singapore exporters 
with access to short-term financing by 
discounting export and pre-export bills 
of exchange. Companies apply for this 

program through approved banks. The 
bank discounts the exporters’ bills at a 
rediscount rate established by the MAS, 
plus a maximum spread of 1.5 percent. 
The loans are typically for three months. 

NMB, Pelmec and MSB did not use 
this program during the review period. 
However, as BIA for Sundstrand, we 
used the benefit of 0.08 percent ad 
valorem calculated for this program in 
Final Affirmative Countervailing Duty 
Determinations and Countervailing Duty 
Orders: Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts 
Thereof From Singapore (54 FR 19127; 
May 3, 1989). Therefore, we 
preliminarily determine the benefit from 
this program to be 0.08 percent ad 
valorem for Sundstrand and zero for all 
other companies for the period - 
September 6, 1988 through December 31, 
1988, and 0.08 percent ad valorem for 
Sundstrand and zero for all other 
companies for the period January 1, 1989 
through December 31, 1989. 


(3) Other Programs 
We also examined the following 
programs and preliminarily determine 
that the exporters of the subject 
merchandise did not use them during the 
review periods: 
A. Tax Incentives under the EEIA 
e Part IV: Expansion of Established 
Enterprises 
¢ Part VII: International Trade 
Incentives 
¢ Part VIII: Foreign Loans for 
Productive Equipment 
¢ Part XI: Warehousing and Servicing 
Incentives 
B. Income Tax Act Incentives 
¢ Double Deduction of Export 
Promotion Expenses—Sections 14B 
and 14C 
© Double Deduction for Research and 
Development—Sections 14E 
e Write-Offs of Payments for “Know- 
How”, Patents and Manufacturing 
Licenses—Section 19B 
C. Programs Administered by the 
Economic Development Board 
e Capital Assistance Scheme 
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* Productive Development Assistanee 


Scheme 
¢ Initiatives in New Technology 
Program 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the total bounty 
or grant to be 9.11 percent ad valorem 
for Sundstrand and zero for all other 
companies for the period September 6, 
1988 through December 31, 1988, end 
9.11 percent ad va/orem for Sundstrand 
and 3.03 percent ad valorem for all other 
companies for the period- January 1, 1989 
through December 31, 1989. 

Section 707 of the Tariff Act provides 
that the difference between the amount 
of a cash deposit, or the amount of any 
bond or security, for an estimated 
countervailing duty and the duty 
determined under a countervailing duty 
order shall be disregarded to the extent 
that the estimated duty is lower than the 
duty determined under the order, which 
was published in May 3, 1989. The rate 
in our preliminary determination (53 FR 
34329; September 6, 1988) was 4.95 
percent ad valorem for Sundstrand and 
2.01 percent ad va/orem for all other 
companies. 

In accordance with section 705(a)(1) 
of the Tariff Act, the final determination 
in this case was extended to coincide 
with the final antidumping 
determination on the same products 
from Singapore. Because, pursuant to 
article 5, paragraph 3 of the Agreement 
on Interpretation and Application of 
articles VI, XVI, and XXIII of the 
General Agreements on Tariffs and 
Trade (the Subsidies Code}, we cannot-- 
require suspension of liquidation for 
more than 120 days without the issuance 
of a countervailing duty order, we 
terminated the suspension of liquidation 
of the subject merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after January 4, 1989. 
We reinstated the suspension of 
liquidation and required the collection 
of cash deposits of estimated 
countervailing duties for the subject 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after May 3, 1989, the date of publication 
of the countervailing duty order. 

Therefore, the Department will 
instruct the Customs Service to assess 
countervailing duties of 4.95 percent of 
the f.o.b. invoice price on all shipments 
from Sundstrand of the subject 
merchandise and to liquidate, without 
regard to countervailing duties, all 
shipments of the subject merchandise 
from all other companies entered, or 
withdrawn from warehouse, for 


consumption, on or after September 6, 
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. 1988 and on or before January .3, 1989. 
Entries or withdrawals made on or after 
January 4, 1989 and on or before May 2, 
1989 are not subject to countervailing 
duties. Further, the Department will: 
instruct the Customs Service to assess 
countervailing duties of 9:11 percent of 

~ the f.o.b. invoice price on all shipments 

from Sundstrand of the subject 

merchandise and 3.03 percent on all 
shipments of the subject merchandise 
from all other companies entered, or 
withdrawn from warehouse, for 
consumption on or after May 3, 1989 and 

exported on or before December 31, 

1989. 

The Department also intends to 
instruct the Customs Service to collect a 
cash deposit of estimated countervailing 
duties of 9.11 percent of the f.0.b. invoice 
price on all shipments from Sundstrand 
of the subject merchandise and 3.03 
percent of the f.o.b. invoice price on 
shipments of the subject merchandise 
from all other companies entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
review. 

Parties to the proceeding may request 
disclosure of the calculation 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit - 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submission of 
rebuttal briefs. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 355.38(e). Representatives of parties 
to the proceeding may request 
disclosure of proprietary information 
under administrative protective order no 
later than 10 days after the 
representative's client or employer 
becomes a party to the proceeding, but 
in no event later than the date the case 
briefs, under 18 CFR 355.38(c}, are due. 
The Department will publish the final 
results of this administrative review 
including the results of its analysis of 
issues raised in any case or rebuttal 
brief or at a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 167 75(a)(1)) 
and 19 CFR 355.22. 


Dated: February 28, 1991. 
Eric I. Garfinkel, 
Assistant Secretary for hiegewd ie 
Administration. 
Appendix A 
Scope of The Review 


The products covered by this review, 
antifriction bearings (other than-tapered 


roller bearings), mounted or unmounted,.and | 


parts thereof, constitute the following 
separate “classes or kinds” of merchandise 
as outlined below. 

(1) Ball Bearings, Mounted or Unmounted, 
and Parts Thereof; These products include all 
antifriction bearings which employ balls as 
the rolling element. During 1988, imports of 
these products were classifiable under the 
following categories: antifriction balls (Tariff 
Schedules of the United States Annotated 
(TSUSA) items 680.3025 and 680.3030); ball 
bearings with integral shafts (TSUSA item 
680.3300); ball bearings (including radial ball 
bearings) and parts thereof (TSUSA items 
680.3704, 680.3708, 680.3712, 680.3717, 
680.3718, 680.3722, 680.3727, and 680.3728); 
ball bearing type pillow blocks and parts 
thereof (TSUSA items 681.0410 and 681.0430); 
ball bearing type flange, take-up, cartridge, 
and hanger units, and parts thereof (TSUSA 
items 681.1010 and 681.1030); and other 
bearings (except tapered roller bearings) and 
parts thereof (TSUSA 680.3960). Wheel hub 
units which employ balls as the rolling 
element entering under TSUSA item 692.3295 
are subject to the review; all other products 
entering under this TSUSA items are not 
subject to the review. Finished but unground 
or semiground balls are not included in the 
scope of this review. 

Imports of these products are currently 
classifiable under the following Harmonized 
Tariff Schedule (HTS) item numbers: 
8482.10.10, 8482.10.50, 8482.80.00, 8482.81.00, 
8482.99.10, 8482.99.70, 8483.20.40, 8483.20.80, 
8483.30.40, 8483.30.80, 8483.90.20, 8483.90.30, 
8483.90.70, 8708.50.50, 8708.60.50, 8708.99.50. 

(2) Spherical Roller Bearings, Mounted or 
Unmounted, and Parts Thereof: These 
products include all antifriction bearings 
which employ spherical rollers as the rolling 
element. During 1988, imports of these 
products were classifiable under the 
following categories: antifrictional rollers 
(TSUSA item 680.3040); spherical roller 
bearings and parts thereof (TSUSA items 
680.3952 and 680.3956); roller bearing type 
pillow blocks and parts thereof (TSUSA 
items 681.0410 and 681.0456); roller bearing 
type flange, take-up, cartridge, and hanger 
units, and parts thereof (TSUSA items 
681.1010 and 681.1030); and other roller 
bearings (except tapered roller bearings) and 
parts thereof (TSUSA items 680.3960). Wheel 
hub units which employ spherical rollers as 
the rolling element entering under TSUSA 
item 692.3295 are subject to the review; all 
other products entering this TSUSA item are 
not subject to the review. 

Imports of these products are currently 
classifiable under the following HTS item 
numbers: 8482.30.00, 8482.80.00, 8482.91.00, 
8482.99.50, 8482.99.70, 8483.20.40, 8483.20.80, 
8483.90.70, 8708.50.50, 8708.60.50, 8708.99.50. 


BEST COPY AVAILABLE 


(3) Cylindrical Roller Bearings, Mounted or 
Unmounted, and Parts Thereof: These . 
products include all antifriction 
which employ cylindrical rollers as the rolling 
element. During 1988, imports of these 
products were classifiable under the 

following categories: antifriction rollers 
(TSUSA item 680.3040); roller bearing type 
pillow blocks and parts thereof (TSUSA 
items 681.0410 and 681.0430); roller bearing 
type flange, take-up, cartridge, and hanger 
units, and parts thereof (TSUSA items 
681.1010 and 681.1039);-and other roller 
bearings (except tapered roller bearings) and 
parts thereof (TSUSA item 680.3960). Wheel 
hub units which employ cylindrical rollers as 
the rolling element entering under TSUSA 
item 692.3295 are subject to the review; all 
other products entering under this TSUSA 
item are not subject to the review. 

Imports of these products are currently 
classifiable under the following HTS item 
numbers: 8482.50.00, 8482.80.00, 8482.91.00, 
8482.99.70, 8483.20.40, 8483.20.80, 8483.30.40, 
8483.30.80, 8483.90.20, 8483.90.30, 8483.90.70, 
8708.50.50, 8708.60.50, 8708.99.50. 

(4) Needle Roller Bearings, Mounted or 
Unmounted, and Parts Thereof: These 
products include all antifriction bearings 
which employ needle rollers as the rolling 
element. During 1988, imports of these 
preducts were classifiable under the 
following categories; antifriction rollers 
(TSUSA item 680.3040); roller bearing type 
pillow blocks and parts thereof (TSUSA 
items 681.0410 and 681.0430); roller bearing 
type flange, take-up, cartridge, and hanger 
units, and parts thereof (TSUSA items 
681.1010 and 681.1030); and other roller 
bearings (except tapered roller bearings) and 
parts thereof (TSUSA item 680.3960). Wheel 
hub units which employ needle rollers as the 
rolling element entering under TSUSA item 
692.3295 are subject to the review; all other 
products entering under this TSUSA item are 
not subject to the review. 

Imports of these products are currently 
classifiable under the following HTS item 
numbers: 8482.40.00, 8482.80.00, 8482.91.00, 
8482.99.70, 8483.20.40, 8483.20.80, 8483.30.40, 
6483.30.80, 8483.90.20, 8483.90.30, 8483.90.70, 
8708.50.50, 8708.60.50, 8708.99.50. 

(5) Spherical Plain Bearings, Mounted or 
Unmounted, and Parts Thereof: These 
products include all spherical plain bearings 
which do not employ rolling elements and 
include spherical plain rod ends. Spherical 
plain bearings entering under TSUSA items 
681.3900 and 692.3295 are subject to the 
review: all other products entering under 
these TSUSA items are not subject to the 
review. 

Imports of these products are currenily 
classifiable under the following HTS item 
numbers: 8483.30.40, 8483.30.80, 8483.90.20, 
8483.90.30, 8485.90.00, 8708.99.50. 

This review covers all of the subject 
bearings and parts thereof outlined above 
with certain limitations. With regard to 
finished parts {inner race, outer race, cage, 
rollers, balls, seals, shields, etc), all such 
parts are included in the scope of this review. 
For unfinished parts (inner race, outer race, 
rollers, balls, etc.), such parts are included if 
(1) They have been heat treated, or (2) heat 





treatment is not required to be performed on 
the part. Thus, the only unfinished parts’ that 
are not covered by this review are those 


[FR Doc. 91-5402 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Center 


AGENCY: Minority Business 
Development Agency. 
ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) program to operate an MBDC 
for approximately a 3 year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is $165,000 in Federal funds and 
a minimum of $29,118 in non-Federal 
contributions for the budget period 
August 1, 1991 to July 31, 1992. Cost- 
sharing contributions may be in the form 
of cash contributions, client fees for 
services, in-kind contributions, or 
combinations thereof. The MBDC will 
operate in the Bakersfield, California 
Geographic Service Area. 

The LD. number for this project will 
be 09-10-91015-01. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, non- 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms; offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated 
initially by regional staff on the 
following criteria: (Selection Process/ 
Procedures as required by DAO 203-26, 
Grants Administration) the experience 
and capabilities of the firm and its staff 
in addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 


firm in providing business development 

services (10 points); the firm’s approach 

(techniques and methodology) to 

performing the work requirements 

included in the application (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 

of the points assigned to any one 

evaluation criteria category to be 
considered programmatically acceptable 
and responsive. The selection of an 
application for further processing by 

MBDA will be made by the Director 

based on a determination of the 

application most likely to further the 
purposes of the MBDC program. The 
application will then be forwarded to 
the Department for final processing and 
approval if appropriate. The Director 
will consider past performance of the 
applicant on previous Federal awards. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-federal contributions. Client 
fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MBDCs. Based on a 
standard rate of $50.00 per hour, MBDCs 
will charge client fees at 20% of the total 
cost for firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 
$500,000. 

The MBDC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discrétion of MBDA based on such 
factors as an MBDC’s satisfactory 
performance, the availability of funds 
and Agency priorities. 

CLOSING DATE: The closing date for 

applications is April 18, 1991. 

Applications must be postmarked on or 

before April 18, 1991. 

Proposals will be reviewed by the 
Atlanta Regional Office. The mailing 
address for submission is: 

Atlanta Regional Office, Minority 
Business Development Agency, U.S. 
Department of Commerce, 401 West 
Peachtree Street NW., suite 1930, 
Atlanta, Georgia 30308-3516, 404/730- 
3300. 

A pre-application conference to assist 
all interested applicants will be held at 
the following address and time: 
Minority Business Development Agency, 

U.S. Department of Commerce, 221 

Main Street, room 1280, San 

Francisco, California 94105. March 28, 

1991 at 10 a.m. 


‘Xavier Mena, 
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FOR FURTHER INFORMATION CONTACT: 
Regional Director, San 
Francisco Regional Office at 415/744- 
3001. 

SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Intergovernmental Review of 
Federal Programs” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 

Applicants who have an outstanding 
account receivable with the Federal 
Government may not be considered for 
funding until these debts have been paid 
or arrangements satisfactory to the 
Department are made to pay the debt. 

Section 319 of Public Law 101-121 
generally prohibits recipients of Federal 
contracts, grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative Branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. A 
“Certification for Contracts, Grants 
Loans, and Cooperative Agreements” 
and the SF-LLL, “Disclosure of Lobbying 
Activities” (if applicable), is required. 

Applicants are subject to 
Governmentwide Debarment and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR part 
26. In accordance with the Drug-Free ~ 
Workplace Act of 1988, each applicant 
must make the appropriate certification 
as a “prior condition” to receiving a 
grant or cooperative agreement. 

Awards under this program shall be 
subject to all Federal and Departmental 
regulations, policies, and procedures 
applicable to Federal assistance awards. 

A false statement on the application 
may be grounds for denial or 
termination of funds and grounds for 
possible punishment by a fine or 
imprisonment. 

Funding Authority for MBDA Awards: 
Executive Order 11625. 

11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance) 

Dated: March 1, 1991 
Xavier Mena, 

Regional Director, San Francisco Regional 
Office. 

[FR Doc. 91-5345 Filed 3-68-91; 8:45 am] 
BILLING CODE 13510-21M-M 


Business Development Center 
Applications: Santa Barbara, CA 
AGENCY: Minority Business 
Development Agency. 

ACTION: Notice. 
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SUMMARY: The Minority Business 
Development Agency (MDBA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) program to operate an MDBC 
for approximately a 3 year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is $165,000 in Federal funds and 
a minimum of $29,118 in non-Federal 
contributions for the budget period 
August 1, 1991 to July 31, 1992. Cost- 
sharing contributions may be in the form 
of cash contributions, client fees for 
services, in-kind contributions, or 
combinations thereof. The MDBC will 
operate in the Santa Barbara, California 
Geographic Service Area. 

The LD. number for this project will 
he 09-10-91016-01. 

The funding instrument for the MDBC 
will be a cooperative agreement. 
Competition is open to individuals, non- 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MDBC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MDBA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms; offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated 
initially by regional staff on the 
following criteria: (Selection Process/ 
Procedures as required by DAO 203-26, 
Grants Administration) the experience 
and capabilities of the firm and its staff 
in addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services (10 points); the firm’s approach 
(techniques and methodology) to 
performing the work requirements 
included in the application (20 points); 
and the firm's estimated cost for 
providing such assistance (20 points). 
An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. The selection of an 
application for further processing by 
MDBA will be made by the Director 
based on a determination of the 
application most likely to further the 
purposes of the MDBC program. The 
application will then be forwarded to 


the Department for final processing and 
approval if appropriate. The Director 
will consider past performance of the 
applicant on previous Federal awards. 

MDBCs shall be required to contribute 
at least 15%. of the total project cost 
through non-federal contributions. Client 
fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MDBCs. Based on a 
standard rate of $50.00 per hour, MDBCs 
will charge client fees at 20% of the total 
cost for firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 
$500,000. 

The MDBC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MDBA based on such 
factors as an MDBC’s satisfactory 
performance, the availability of funds 
and Agency priorities. 

CLOSING DATE: The closing date for 
applications is April 18, 1991. 
Applications must be postmarked on or 
before April 18, 1991. 

Proposals will be reviewed by the 
Atlanta Regional Office. The mailing 
address for submission is: 


Atlanta Regional Office, Minority 
Business Development Agency, U.S. 
Department of Commerce, 401 West 
Peachtree Street NW., suite 1930, 
Atlanta, Georgia 30308-3516, 404/730- 
3300. 

A pre-application conference to assist 
all interested applicants will be held at 
the following address and time: 
Minority Business Development Agency, 

U.S. Department of Commerce, 221 

Main Street, room 1280, San 

Francisco, California 94105, March 28, 

1991 at 10 a.m. 


FOR FURTHER INFORMATION CONTACT: 
Xavier Mena, Regional Director, San 
Francisco Regional Office at 415/744- 
3001. 

SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Intergovernmental Review of 
Federal Programs” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 

Applicants who have an outstanding 
account receivable with the Federal 
Government may not be considered for 
funding until these debts have been paid 


or arrangements satisfactory to the 
Department are made to pay the debt. 
Section 319 of Public Law 101-121 
generally prohibits recipients of Federal 
contracts, grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative Branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. A 
“Certification for Contracts, Grants, 
Loans, and Cooperative Agreements” 
and the SF-LLL, “Disclosure of Lobbying 
Activities” (if applicable), is required. 
Applicants are subject to 
Governmentwide Debarment and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR part 
26. In accordance with the Drug-Free 
Workplace Act of 1988, each applicant 
must make the appropriate certification 
as a “prior condition” to receiving a 
grant or cooperative agreement. 
Awards under this program shall be 
subject to all Federal and Departmental 
regulations, policies, and, procedures 
applicable to Federal assistance awards. 
A false statement on the application 
may be grounds for denial or 
termination of funds and grounds for 
possible punishment by a fine or 
imprisonment. 
Funding Authority for MDBA Awards: 
Executive Order 11625. 
11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance) 
Dated: March 1, 1991. 
Xavier Mena, 
Regional Director, San Francisco Regional 
Office. 
[FR Doc. 91-5346 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-21-é 


National Oceanic and Atmospheric 
Administration 


Pacific Coast Groundfish Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of approval of an 
amendment to a fishery management 
plan. 


summary: NOAA announces the 
approval of Amendment 5 to the Pacific 
Coast Groundfish Fishery Management 
Plan. Amendment 5 establishes an 
operational definition of overfishing and 
is intended to conform with changes in 
NOAA’s Guidelines for Fishery 
Management Plans, which provide 
specific guidance for implementing the 
magnuson Fishery Conservation and 
Management Act (Magnuson Act). No 
rulemaking is involved with this action. 


EFFECTIVE DATE: March 1, 1991. 





9686 
IRRLOR DOLE AR LES om 
William L. Robinson at 206-526-6140, 


Rodney R. McInnis at 213-514-6199, or . 


the Pacific Fishery Management Council 
at 503-326-6352. 

SUPPLEMENTARY INFORMATION: The 
Pacific Coast Groundfish Fishery 
Management Plan (FMP) was prepared 
by the Pacific Fishery Management 
Council (Council) and approved by the 
Secretary of Commerce (Secretary) on 
January 4, 1982; implementing 
regulations were published in the 
Federal Register on October 5, 1982 (47 
FR 43962). Since then, the FMP has been 
amended four times, with implementing 
regulations at 50 CFR parts 611, 620, and 
663. 
The guidelines to the national 
Standards attendant to the Magunson 
Act (50 CFR part 602) were revised in 
1989 (54 FR 30826, July 24, 1989) to 
require the Regional Fishery 
Management Councils to amend all 
fishery management plans to include 
definitions of overfishing for their 
respective fisheries. The definition is 
intended to provide an objective and 
measurable standard for determining 
whether any species or stock under 
management has been overfished such 
that corrective action must be taken to 
control fishing mortality. 

Amendment 5 establishes a definition 
of overfishing that will be applied in the 
Pacific coast groundfish fishery off 
Washington, Oregon, and California, 
consistent with the approving criteria at 
50 CFR 602.11(c)(5). The overfishing 
definition is an upper limit to the fishing 
mortality rate rather than a threshold 
biomass. Specifically, the Council 
defined overfishing as exceeding the 
fishing mortality rate that would reduce 
spawning biomass per recruit to 20 
percent of its unfished level, F(20 
percent). When spawning biomass is 
greater than that which produces the 
maximum sustainable yield (MSY), the 
overfishing rate equals the greater of 
F(20 percent) or the rate that would, in 
one year, reduce the spawning biomass 
to the level that produces MSY. This 
definition is to be used as an upper limit 
or constraint to fishing and not as a 
targeted optimal harvest policy. It is 
linked to the same productivity 
assumptions used for determining levels 
of acceptable biological catch (ABC). 
Therefore, an objective evaluation of 
overfishing is feasible for the 
predominant species and species groups 
in the Pacific coast groundfish fishery. 

The Council submitted Amendment 5 
to the Secretary on November 23, 1990. 
The Secretary published a Notice of 
Availability in the Federal Register (55 
FR 50574, December 7, 1990) announcing 


a public comment period until December 
26, 1991. No comments were received. 


Classification 


Amendment 5 has no direct regulatory 
impacts. Because Amendment 5 has no 
implementing regulations, 
determinations under the Regulatory 
Flexibility Act and Executive Order 
12291 are not required. The Paperwork 
Reduction Act does not apply since 
neither an information collection nor a 
recordkeeping requirement is included 
in the amendment. 

The Council determined that the 
amendment would be implemented in a 
manner that is consistent to the 
maximum extend practicable with the 
approved coastal zone managment 
programs of the States of Washington, 
Oregon, and California. Letters were 
sent to the three states requesting their 
review and comment. Only the State of 
Oregon responded, agreeing with the 
consistency determination. Therefore, 
concurrtrence from the States of 
Washington and California is inferred. 

Amendment 5 does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executive 
Order 12612. 

An environmental assessment 
prepared by the Council concluded that 
this amendment would not significantly 
affect the quality of the human 
environment. The Assistant 
Administrator for Fisheries, NOAA has 
made a finding of no significant impact 
under the National Environmental Policy 
Act. 

The Secretary approved this 
Amendment on March 1, 1991, and 
determined it is consistent with the 
Magunson Act and other applicable law. 
Therefore, NOAA issues this notice 
announcing approval of Amendment 5 to 
the FMP. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: March 1, 1991. 
Michael F. Tillman, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 91-5320 Filed 3-6-91; 8:45 am] 
BILLING CODE 3510-22-m 


Pelagic Fisheries of the Western 
Pacific Region 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of approval of an 
amendment to a fishery management 
plan. 


summary: NOAA issues this notice that 
amendment 1 to the Fishery 
Management Plan for the Pelagic 
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Fisheries of the Western Pacific Region 
(FMP) has been approved. Amendment 
1, which defines overfishing in 
compliance with national standards 1 
and 2 of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act), was submitted by the 


‘Western Pacific Fishery Management 


Council (Council) for Secretarial review 
on November 23, 1990. No rulemaking is 


’ involved with this action. 


EFFECTIVE DATE: March 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Svein Fougner, NMFS, Southwest 
Region, (213) 514-6660, or Alvin 
Katekaru, NMFS, Pacific Area Office, 
Honolulu, Hawaii, (808) 955-8831. 


SUPPLEMENTARY INFORMATION: A notice 
of availability of Amendment 1 was 
published in the Federal Register on 
December 10, 1990 (55 FR 50755), and 
comments were invited until January 28, 
1991. 


The guidelines to the national 
standards attendant to the Magnuson 
Act (50 CFR part 602) were revised in 
1989 (54 FR 30826, July 24, 1989) to 
require the Regional Fishery 
Management Councils to amend all 
fishery management plans to include 
definitions of overfishing for their 
respective fisheries. The definition is 
intended to provide an objective and 
measurable standard for determining 
whether any species or stock under 
management has been overfished such 
that corrective action must be taken to 
control fishing mortality. 

With regard to the pelagic 
management unit species of the western 
Pacific, the Council defined overfishing 
(i.e., recruitment overfishing) for bill 
fishes, mahimahi, and wahoo as the 
point where their spawning potential 
ratio (SPR) is equal to or less than 0.2. A 
pelagic shark species is considered 
overfished when its SPR is equal to or 
less than 0.35. SPR, which may be 
estimated in several ways depending on 
the quality of available statistics, is a 
measure of the current reproductive 
capacity of the stock relative to its 
unexploited capacity, and is inversely 
proportional to fishing mortality. Thus, 
SPR ranges from 1.0 before exploitation 
to 0.0 with increasing fishing mortality. 
Amendment 1 also revises the 
objectives of the FMP and definition of 
Optimum Yield (OY) to bring them into 
accord with the overfishing definition. 

No comments on the amendment were 
received. 

The definition of overfishing, and the 
measures to implement the definition, 
have been determined to meet the 
criteria of the national standards 
guidelines. 
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The Director, Southwest Region, 
NMFS, determined that Amendment 1 is 
necessary for the conservation and 
management of the pelagic fisheries and 
is consistent with the Magnuson Act and 
other applicable law. 

The Council included an 
environmental assessment (EA) in 
Amendment 1. The Assistant 
Administrator for Fisheries, NOAA, 
concluded that there will be no 
significant impact to the human 
environment resulting from this 
amendment. 

Because the amendment requires no 
implementing regulations, 5 U.S.C. 553, 
E.O. 12291, and the Regulatory 
Flexibility Act do not apply. 

There will be no impact on marine 
mammals or endangered species. 

Amendment 1 does not contain 
collection-of-information requirements 
subject to the Paperwork Reduction. Act. 

The Council has determined that the 
proposed amendment is consistent to 
the maximum extent practicable with 
the coastal zone programs of the 
governments of Hawaii, American 
Samoa, and Guam and has requested 
concurrence with this determination. 
The government of American Samoa has 
concurred with this determination. The 
governments of Hawaii and Guam did 
not respond; therefore, concurrence is 
inferred. 

Amendment 1 does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executive 
Order 12612. 


Authority: 16 U.S.C. 1801 et seg. 

Dated: March 1, 1991. 
Michael F. Tillman, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 91-5321 Filed 3-68-91; 8:45 am] 
BILLING CODE 3510-22-m 


[P77#40] 


Marine Mammals; Permit Modification 
Request; Southwest Fisheries Science 
Center, NMFS 


Notice is hereby given that the 
Southwest Fisheries Science Center, 
National Marine Fisheries Service has 
requested a modification of Permit No. 
707, issued on May 31, 1990 (55 FR 
23268), under the authority of the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407) and the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1544), and the regulations 


governing endangered fish and wildlife 
permits (50 CFR parts 217-222). 

The Permit authorizes the taking of up 
to 680 Hawaiian Monk seals (Monachus 
schauinsland?) in the following manner: 
300 weaned and immature pups up to 3 
years of age may be captured for 
weighing, measuring, and release at 
Kure Atoll, Laysan Island, French 
Frigate Shoals; five (5) recently weaned 
female pups may be captured.in the 
summer of 1990 at French Frigate 
Shoals, relocated and released at Kure 
Atoll; eight (8) adult males may be 
captured, blood sampled, flipper tagged 
and released at Kure Atoll; 80 male and 
female nursing pups may be bleached 
marked at Laysan, 1990-91; and 275 
juvenile and sub-adults of both sexes at 
any Northwest Hawaiian Islands site, 
and adult males at Midway only, may 
be flipper tagged during 1990-92. In 
addition, two (2) 4-5 year old females 
may be taken in 1990-91 from the French 
Frigate Shoals by live capture for 
permanent maintenance. Stranded seals 
are appropriate if they are of suitable 
age. One non-releasable 4-year-old 
female originally collected as an 
underdeveloped pup and temporarily 
maintained under Permit No. 657 would 
be converted to this permit. 

The Permit Holder is requesting 
authorization to temporary bleach mark 
150 of the 300 Hawaiian monk seals 
already authorized for take by weighing, 
measuring and release. It is also 
requested that Pearl and Hermes Reef 
be added to the authorized locations of 
take. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this modification to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this modification 
request should be submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Highway, room 7324, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular modification 
request would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

The modification request and 
associated documents are available for 
review by appointment in the following 
offices: 


Office of Protected Resources, National 
Marine Fisheries Service, NOAA, 1335 


East-West Highway, room 7324; Silver 
Spring, Maryland 20910 (301/427- 
2289); 

Director, Southwest Region, National 
Marine Fisheries Service, NOAA, 300 
South Ferry Street, Terminal Island, 
California 90731-7451 (213/514-6196); 
and 

Coordinator, Pacific Area Office, 
Southwest Region, National Marine 
Fisheries Service, NOAA, 2570 Dole 
Street, room 106, Honolulu, Hawaii 
96822-2396 (808/955-8831). 

Dated: February 27, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-5391 Filed 3-6-91; 8:45 am] 

BILLING CODE 3510-22-M 


[P77 No. 47] 


National Marine Fisheries Service, 
Marine Mammals; Application for 
Permit; National Marine Mammal 
Laboratory, NMFS 


Notice is hereby given that the 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR part 216). 

1. Applicant: Howard Braham, 
Director, National Marine Mammal 
Laboratory, National Marine Fisheries 
Service, 7600 Sand Point Way, NE, BIN 
C15700, Seattle, Washington 09115. 

2. Type of Permit: Scientific research. 

3. Name and Number of Marine 
MammaIis: California sea lions 
(Zalophus californianus) 2,145. 

4. Type of Take: The applicant 
proposes to take by remote mark/tag, 
capture, tag, handle, mark and release 
2,125 California sea lions to obtain 
information on population status, trends, 
health, behavior, ecology, and feeding 
habits. In addition, up to 20 rehabilitated 
captive adult or sub-adult sea lions will 
be used to evaluate taste aversion 
agents as a possible management tool to 
mitigate interaction with commercial 
fisheries. 

5. Location and Duration of Activity: 
Activities will occur at all times of year 
in California and during October 
through May in Puget Sound, 
Washington, over a 5-year period. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal! Commission and the 
Committee of Scientific Advisors. 





Written data or views, or requests for 

a public hearing on this application 

should be submitted to the Assistant 

Administrator for Fisheries, National 

Marine Fisheries Service, U.S. 

Department of Commerce, 1335 East- 

West Hwy., rooni 7234, Silver Spring, 

Maryland 20910, within 30 days of the 

publication of this notice. Those 

individuals requesting a hearing should 

set forth the specific reasons why a 

hearing on this particular application 

would be appropriate. The holding of 
such hearing is at the discretion of the 

Assistant Administrator for Fisheries. 

All statements and opinions contained 

in this application are summaries of 

those of the Applicant and do not 
necessarily reflect the views of the 

National Marine Fisheries Service. 
Documents submitted in connection 

with the above application are available 

for review by interested persons in the 
following offices: 

By appointment: Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Hwy., Suite 
7324, Silver Spring, Maryland 20910 
(301/427-2289). 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, 
California 90731-7415 (213/514-6196). 

Director, Northwest Region, National 
Marine Fisheries Service, 7600 Sand 
Point Way, NE, BIN C15700, Seattle, 
Washington 90731 (206/526-6150). 
Dated: February 27, 1991. 

Nancy Foster, 

Director, Office of Protected Resources. 

[FR Doc. 91-5392 Filed 3-6-91; 8:45 am] 

BILLING CODE 3510-22-M 


[P77#48] 


Marine Mammals; Application for 
Permit: Southwest Fisheries Science 
Center 


Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1544) and the regulations 
governing endangered fish and wildlife 
permits (50 CFR parts 217-222). 

1. Applicant: Dr. Izadore Barrett, 
Regional Science and Research Director, 
Southwest Fisheries Science Center, 
P.O. Box 271, La Jolla, California 92038. 

2. Type of Permit: Scientific Research 
and to Enhance the Propagation or 
Survival of a Species. 


3..Name and Number of Marine 
Mammals: Thirty-five (35) Hawaiian 
monk seals (Monachus schauinslandi). 

4. Type of Take: The applicant 
proposes to conduct an array of 
activities on monk seals which includes 
attaching radio transmitters, injecting a 
testosterone suppressing drug, sampling 
blood and attaching a time-depth 
recorder. Firstly, the study is intended to 
temporarily reduce serum testosterone 
levels in a portion of the adult male 
population at Laysan Island. By 
reducing testosterone in subordinate 
males, the applicants hope to reduce 
sexual behavior of seals that are denied 
access to females by dominant males. 
Secondly, the study proposes to collect 
information on the foraging patterns of 
adult male monk seals by using time- 
depth records. 

5. Location and Duration of Activity: 
Take will occur at Laysan Island, 
Hawaii from March through May 1991 
and 1992. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Hwy., room 7324, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 

By appointment: Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Hwy., suite 
7324, Silver Spring, Maryland 20910 
(301/427-2289). 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, 
— 90731-7415 (213/514-6196); 

an : 

Coordinator, Pacific Area Office, - 
Southwest Region, National Marine 
Fisheries Service, 2570 Dole Street, 
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Honolulu, Hawaii 96822-2396 (808/ 
955-8831). - Pa 
Dated: February 27, 1991. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 90-5393 Filed. 3-6-91; 8:45 am]. 
BILLING CODE 3510-22-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Technical Advisory Group for 
Cigarette Fire Safety; Meeting 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice of meeting. 


sumMARY: The Technical Advisory 
Group for Cigarette Fire Safety will meet 
on March 21, 1991, in Washington, DC. 
The purpose of the meeting is to discuss 
recent research on cigarette ignition 
propensity; plans for a cigarette fire 
incident study; and administrative and 
operational plans for implementation of 
the Fire Safe Cigarette Act of 1990. 


DATES: The meeting will be from 10 a.m. 
to 5 p.m. on March 21, 1991. 
ADDRESSES: The meeting will be in room 
729G, Hubert Humphrey Building, 200 
Independence Avenue SW.., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Colin B. Church, Office of Hazard 
Identification and Reduction, Consumer 
Product Safety. Commission, 
Washington, DC 20207; telephone: (301) 
492-6554. 

SUPPLEMENTARY INFORMATION: The Fire 
Safe Cigarette Act of 1990 (FSCA) (Pub. 
L. 101-352, 104 Stat. 405) directs the 
Commission, with assistance from the 
National Institute for Standards and 
Technology (NIST) and the Department 
of Health and Human Services to 
conduct research concerning the 
feasibility of a performance standard to 
address the propensity of cigarettes to 
act as an ignition source. The FSCA also 
establishes an advisory committee, the 
Technical Advisory Group for Cigarette 
Fire Safety, to advise and work with the 
Commission and NIST in the 
implementation of that act. 


The Technical Advisory Group for 
Cigarette Fire Safety will meet on March 
21, 1991, to discuss recent research on 
cigarette ignition propensity; plans for a 
cigarette fire incident study; and 
administrative and operational plans for 
implementation of the FSCA. 

The meeting:will be open to. 
observation by members of the public, 
but only members of the Technical 
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Advisory Group for Cigarette Fire Safety 
may participate in the discussion. 
Persons who desire to submit written 
statements or questions for 
consideration by the Technical Advisory 
Group, before or after the meeting, 
should address them to the Technical 
Advisory Group for Cigarette Fire 
Safety, Office of the Secretary, 
Consumer Product Safety Commission, 
Washington, DC 20207. 

Dated: February 28, 1991. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 5306 Filed 3-6-91; 8:45 am] 
BILLING CODE 6355-01-M 
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DEPARTMENT OF DEFENSE 


Corps of Engineers, Department of 
the Army 


intent To Prepare a Draft 
Environmental impact Statement and 
Feasibility Report for the Upper 
Guadalupe River Flood Control Study, 
San Jose, Santa Clara County, CA 


AGENCY: U.S. Army Corps of Engineers, 
San Francisco District, Department of 
Defense. 


ACTION: Notice of intent. 


SUMMARY: The Corps of Engineers, San 


Francisco District, initiated in December 
1990, a feasibility study of providing 
flood-control measures for portions of ~ 
highly unrbanized floodplain along the 
Guadalupe river in the City of San Jose, 
California. The main objecive of the 
study will be to investigate the flooding 
problems in the area referred to as the 
Upper Guadalupe River, which extends 
approximately five miles south of 
Interstate Highway 280 near downtown 
San Jose. An array of potential solutions 
to the flooding problems will be 
developed and evaluated for 
environmental quality and economc 
feasibility, which will allow a 
determination whether Federal 
participation is justified in implementing 
one or more of the identified solutions. 
The study results will be published in a 
feasibility report integrated with an 
environmental impact statement. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Richard Stradford is the study 
manager and can answer questions 
about the feasibility study or 
environmental impact statement. Mr. 
Stradford can be reached by telephone, 
FTS 484-3345 or commercial (415) 744- 
3345, or written to at the Environmental 
Branch, U.S: Army Corps of Engineers, 


San Francisco District, 211 Main Street, 
San Francisco, California 94105-1905. 


SUPPLEMENTARY INFORMATION: 
1. Authority and Previous Reports 


a. The Chief of Engineers authorized 
flood-control of the Guadalupe River in 
1945 as a result of preliminary 
investigations which were carried out 
under the direction of the Chief of 
Engineers pursuant to Section 4 of the 
Food Control Act of 1941. 

b. During the next four decades, 
several reports were issued by the Corps 
of Engineers on the results of various 
flood-control investigations in the 
Guadalupe River basin. A 1985 
feasibility report led to a federally 
authorized flood-control project in 
downtown San Jose. 

c. The Upper Guadalupe River area 
was the focus of a reconnaissance study 
in 1988. A reconnaissance report was 
released in November 1989, which 
indicated that there were flood control 
measues lkely to be economically 
justified and environmentally 
acceptable. 


2. Proposed Action and Alternative 
Plans 


a. The proposal involves analysis of 
the flood problems within the study area 
and development of flood control 
alternatives that would reduce the 
severity of the problems or eliminate 
them totally. The study would ultimately 
result in the recommendation of a flood- 
control plan that is in accordance with 
policies and budgetary priorities 
applicable at the time, is in compliance 
with environmental laws and statutes, 
and has the support of the public and 
the non-Federal sponsor (Santa Clara 
Valley Water District). The preliminary 
flood control plans to be considered 
during the feasibility study are 
described below: 

b. No Action Plan: A no action plan 
would result in continued periodic flood 
damages to residential and business 
properties located in the floodplain 
through the lack of flood control 
facilities along the Guadalupe River. 

c. Atlernative Plan A: Plan A consists 
of widening the existing stream channel 
to increase its hydraulic capacity. The 
channel widening, predominantly on the 
east side of the river, would involve 
excavating the upper portion of the 
streambank and creating a bench 
adjacent to the streambed. The 
excavated bench would probably 
remain unlined to provide planting areas 
for fish and wildlife mitigation. The 
channel widening would impact 
vehicluar bridges at five street crossings 


and two railroad bridges. The five 
vehicular bridges would be replaced, 
while the railroad bridges would require 
box culverts under the tracks. Two 
tributaries to the Guadalupe River 
would experience backwater conditions 
as a result of increased water-surface 
elevations under certain channel 
designs. 

d. Alternative Plan B: Plan B consists 
of creating a bypass channel and 
widening of a portion of the existing 
stream channel to increase the river's 
hydraulic capacity. The high-flow 
bypass channel would be excavated 
immediately east of the existing stream 
channel, allowing the creation of 
planting areas for fish and wildlife 
mitigation between the two channels. 
The bypass channel may require gabion- 
lined side slopes and a rock-lined c 
bottom, and would involve new 
vehicluar bridges at three street 
crossings and two new railroad bridges. 
The channel widening, located upstream 
of the bypass channel, would be the 
same as the widening design in Plan A. 
Two vehicular bridges would be 
replaced in the section of widened 
channel. 


3. Corps of Enginers Scoping Process 
The National Environmental Policy 
Act, as amended, requires a scoping 
process (40 CFR 1501.7):. . . an “early 
and open process for determining the 
scope of issues to be addressed and for 
identifying the significant issues related 
to a proposed action.” A public 
participation program is an important 
part of the scoping process and ensures 
that public needs and concerns are 
integrated into the environmental 
impact statement. Governmental 
agencies, public and private interest 
groups, and the public are invited to 
participate in the scoping process. 


a. The Corps’ Feasibility Study will 
include concurrently held public 
workshops and scoping meetings at 
three different locations in San Jose, 
California on the following dates: 


(1) March 21, 1991, 7:30 p.m. at Gardner 
School, 502 Illinois Avenue, 

(2) March 27, 1991, 7:30 p.m. at 
Schallenberger School, 1280 Koch 
Lane, 

(3) April 10, 1991, 7:30 p.m. at Terrell 
School, 3925 Pearl Avenue. 

Each of the three workshops/meetings 
will focus on different geographical 
areas along the Guadalupe River 
between Highway 280 and Blossom Hill 
Road. 

b. Written comments regarding the 





scope of significant issues to be 

addressed, or inquiries about the 

workshops/meetings, may be forwarded 
to: 

U.S. Army Gorps of Engineers, 
Environmental Branch, Attn: Richard 
Stradford, 211 Main Street, San 
Francisco, CA 94105-1905. 


Written comments should be received 
no later than 45 days after the date that 
this Notice of Intent is published in the 
Federal Register. 

c. The Corps has to date identified the 
following significant issues which will 
be analyzed in-depth during the 
feasibility study: 


(1) Population displacement and socio- 
economic impacts 

(2) Loss of fish and wildlife resources 
and habitat 

(3) Effects on cultural resources 

(4) Changes in water quality 

(5) Modification of hydrologic conditions 

(6) Discharge of fill material 

(7) Removal of riparian vegetation 

(8) Future recreational use. 


d. Environmental review and other 
consultation requirements applicable to 
preparation of the subject 
environmental impact statement (EIS) 
include: 


(1) National Environmental Policy Act, 
as amended 

(2) Clean Air Act, as amended 

(3) Clean Water Act, as amended 

(4) National Historic Preservation Act, 
as amended 

(5) Executive Order 11593—Protection 
and Enhancement of the Cultural 
Environment 

(6) Fish and Wildlife Coordination Act 

(7) Endangered Species Act, as amended 

(8) Executive Order 11988—Flood Plain 
Management 

(9) Wild and Scenic Rivers Act 

(10) Chief of Engineers Wetland Policy 

(11) Executive Order 11990—Protection 
of Wetlands. 


Other applicable Federal statutes or 
regulations, as well as city, county and 
state plans and ordinances, will be 
addressed during preparation of the 
subject EIS. - 


4. Availability of Report 


A draft feasibility report and 
environmental impact statement is 
currently scheduled to be completed on 
or before March 26, 1994. An 
announcement of the report availability 
will be mailed to parties on the study's 
mailing list. To be added to the mailing 
list, contact the study manager whose 
name is provided earlier in this notice. 
Copies of the report for public review 
will be available from the San Francisco 


eee 


District, Corps of Engineers, for 45 days 
following the completion date. 

Stanely G. Phernambucgq, 

Lieutenant Colonel, Corps of Engineers, 
District Engineer. 

[FR Doc. 91-5366 Filed 3-6-91; 8:45 am] 
BILLING CODE 3710-FS-M 


Department of the Army 


Patent Licenses, Gemini; U.S. Army 
Troop Support Command, DOD 


ACTION: Notice of prospective partially 
exclusive licenses. 


SUMMARY: In accordance with 37 CFR 


404.7(a)(i), announcement is made of 
prospective partially exclusive licenses 
of a cushioning mat for use as portable 
bedding. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert L. Rosenkrans, U.S. Army 
Natick RD&E Center, ATTN: STRNC- 
AS, Kansas Street, Natick, MA 01760- 
5015, (508) 651-5296. 


SUPPLEMENTARY INFORMATION: The 
cushioning mat for use as portable 
bedding was invented by R. Masadi 
(U.S. Patent Number 4,868,940, issued 
September 26, 1989). Rights to this 
invention are owned by the U.S. 
Government as represented by the U.S. 
Army Natick RD&E Center (Natick 
RD&E Center). Under the authority of 
section 11(a)(2) of the Federal 
Technology Transfer Act of 1986 (Pub. L. 
99-502) and section 207 of title 35, U.S. 
Code, the Department of the Army as 
represented by Natick RD&E Center 
intends to grant partially exclusive 
licenses on the cushioning mat for use 
as portable bedding to Gemini 
Laminating Corp., 35 Balch Street, Bldg. 
K, P.O. Box 398, Beverly, MA 01915, and 
Foam Design, Inc., P.O. Box 12178, 444 
Transport Court, Lexington, KY 40581. 

Pursuant to 37 CFR 404.7(a)(1)(i), any 
interested party may file written 
objections to these prospective partially 
exclusive license arrangements. Written 
objections should be directed to: Mr. 
Richard Donahue, Office of Chief 
Counsel, U.S. Army Natick RD&E 
Center, ATTN: STRNC-ZSL, Kansas 
Street, Natick, MA 01760-5035. Written 
objections must be filed within 60 days 
from the date of the publication of this 
notice in the Federal Register. 


Kenneth L. Denton, 

Alternative Army Federal Register, Liaison 
Officer. 

[FR Doc. 91-5367 Filed 3-86-91; 8:45 am] 
BILLING CODE 3710-06-M 
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DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[OMB Clearance No. 9000-0076] 


Federal Regulation (FAR); 
Information Collection Under OMB 
Review 


AGENCIES: Department of Defense | 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice of OMB request. 


sumMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
amendment of a currently approved 
information collection requirement 
concerning 9000-0076, Novation/Change 
of Name Requirements. 

DATES: Comments are invited on or 
before May 6, 1991. 

ADDRESSES: Send comments to Ms. 
Maya Bernstein, FAR Desk Officer, 
OMB, room 3235, NEOB, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Beverly Fayson, Office of Federai 
Acquisition Policy, (202) 501-4755. 
SUPPLEMENTARY INFORMATION: 


Purpose 


When a firm performing under 
Government contracts wishes the 
Government to recognize (1) a successor 
in interest to these contracts or (2) a 
name change, it must submit certain 
documentation to the Government. This 
amendment specifically revises FAR 
42.1205(a)(3), by making the 
documentation currently listed in 
subparagraphs (iii) and { (iv); i.e., total 
dollar value as amended and remaining 
unpaid balance, information that the 
contractor need only submit if requested 
by the contracting officer. 


Annual Reporting Burden 


The annual reporting burden is 
estimated as follows: Respondents, 
1,000; responses per respondent, 1; tctal 
annual responses, 1,000; hours per 
response, .458; and total annual burden 
— 458. A reduction of 42 burden 

ours. 


Obtaining Copies of Proposals 


Requester may obtain copies from 
General Services Administration, FAR 
Secretariat (VRS), room 4041, 
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Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0076, Novation/Change of Name 
Requirements—an amendment 
concerning a proposed rule. 

Dated: February 27, 1991. 


Beverly Fayson, 

FAR Secretariat. 

[FR Doc. 91-5370 Filed 3-6-91; 8:45 am] 
BILLING CODE 6820-34-M 


DEPARTMENT OF EDUCATION 


Proposed Information Collection 
Requests f 


AGENCY: Department of Education. 


ACTION: Notice of Proposed Information 
Collection Requests. 


sumMMARY: The Director, Office of 
Information Resources Management, 
invites comments on the proposed 
information collection requests as 
_required by the Paperwork Reduction 
Act of 1980. 
DATES: Interested persons are invited to 
submit comments on or before April 8, 
1991. 
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., room 3208, New Executive 
Office Building, Washington, -DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Mary P. Liggett, 
Department of Education, 400 Maryland 
_ Avenue SW., room 5624, Regional Office 
Building 3, Washington, DC 20202. 
FOR FURTHER INFORMATION CONTACT: 
Mary P. Liggett, (202) 708-5174. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency's ability to perform its 
statutory obligations. 

The Acting Director, Office of 
Information Resources Management, 
publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 


information collection, grouped by 
office, contains the following: 

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatement; (2) Title; (3) Frequency of 
collection; (4) The affected public; (5) 
Reporting burden; and/or (6) 
Recordkeeping burden; and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Mary P. 
Liggett at the address specified above. 


Dated: March 1, 1991. 
Mary P. Liggett, 
Acting Director, Office of Information 
Resources Management. 


Office of Elementary and Secondary 
Education 


Type of Review: Reinstatement. 

Title: Instructions for Performance 
Status Report—Magnet Schools 
Assistance Program. 

Frequency: Semi-annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 108. 

Burden Hours: 324. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: These reports are used to 
assess grantees’ eligibility for 
continuation awards; to monitor 
performance, and for program planning. 
The Department uses this information to 
make grant awards. 


Office of Educational Research and 
Improvement 


Type of Review: Revision. 

Title: Application for Grants Under 
the Library Literacy Program. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 600. 

Burden Hours: 10,200. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This form will be used by 
State Educational Agencies to apply for 
funds under the Library Literacy 
Program. The Department uses this 
information to make grant awards. 


Office of Bilingual Education and 
Minority Languages Affairs 

Type of Review: New. 

Title: Survey Instrument for “An 
Analysis of Title VII State Education 
Agency Grant Reporting Requirement”. 

Frequency: One-time. 

Affected Public: State or local 
governments. 

Reporting Burden: 


Responses: 51. 

Burden Hours: 68. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This study will assess the 
quality, completeness, and usefulness of 
data currently collected by State 
Educational Agencies (SEA) under title 
VII of the Bilingual Education Act, as 
amended. The Department will use this 
information to develop policy and 
requirements on future SEA reporting. 


Office of Postsecondary Education 


Type of Review: Extension. 

Title: Lender's Application for 
Payment of Insurance Claim. 

Frequency: On Occasion. 

Affected Public: Businesses or other 
for-profit; Non-profit institutions. 

Reporting Burden: 

Responses: 18,500. 

Burden Hours: 2775. 

Recordkeeping: 

Recordkeepers: 9250. 

Burden Hours: 1110. 

Abstract: This form will be used by 
lenders to request payment of a claim 
under the Federal Insured Student Loan 
Program. The Department uses the 
information to match disbursement data 
for claim payment validation, to 
calculate the claim payment amount, 
and to provide the basis used in the 
collection of defaulted loans. 


[FR Doc. 91-5312 Filed 3-6-91; 8:45 am] 
BILLING CODE 4000-1-M 


DEPARTMENT OF ENERGY 


intent To Prepare an Environmental 
impact Statement and Conduct a 
Public Scoping Meeting for the 
Proposed Clean Power Cogeneration, 
inc., Project 


AGENCY: Department of Energy (DOE). 
ACTION: Notice of intent to prepare an 
Environmental Impact Statement (EIS) 
to assess the environmental effects of 
the construction and operation of the 
proposed Air-Blown Integrated 
Gasification Combined Cycle (IGCC) 
Power Plant at the Arvah B. Hopkins 
Station, Tallahassee, Florida, and to 
conduct a public scoping meeting. 


SUMMARY: DOE announces its intent to 
prepare an EIS pursuant to the National 
Environmental Policy Act (NEPA) of 
1969, as amended, to evaluate the 
environmental impacts of the proposed 
construction and operation of a project 
proposed by Clean Power Cogeneration, 
Inc. (CPC) in Florida. The proposed 
project involves the construction and 





9692 
operation of a new coal-fired 120- 
megawatt electric (MWe) (1,270 tons- 
per-day) air-blown IGCC power plant 
near Tallahassee, Florida. CPC is an 
independent power producer which 


would sell the produced electricity to 
the City of Tallahassee. 


Preparation of the EIS will be in 
accordance with NEPA, the Council on 
Environmental Quality (CEQ) NEPA 
regulations (40 CFR parts 1500-1508), 
and the DOE NEPA guidelines (52 FR 
47662, December 15, 187). The purpose 
of this Notice is to invite public 
participation in the process that DOE 
will follow to comply with NEPA and to 
solicit public comments on the proposed 
scope and content of the EIS. 


INVITATION TO COMMENT AND DATES: To 
ensure that the full range of issues 
related to this proposal are addressed, 
DOE invites comments on the proposed 
scope and content of the EIS from all 
interested parties. Written comments or 
suggestions to assist DOE in identifying 
significant environmental issues and the 
appropriate scope of the EIS will be 
considered in preparing the draft EIS 
and should be postmarked by April 8, 
1991. Written comments postmarked 
after that date will be considered to the 
degree practicable. 


DOE will also hold a public scoping 
meeting in which agencies, 
organizations, and the general public are 
invited to present oral comments or 
suggestions with regard to the range of 
actions, alternatives, and impacts to be 
considered in the EIS. The location, 
date, and time for the scoping meeting 
are provided in the section of this Notice 
entitled SCOPING MEETING. Written 
and oral comments will be given equal 
weight and will be considered in 
determining the scope of the draft EIS. 
When the draft EIS is completed, its 
availability will be announced in the 
Federal Register, and public comments 
will again be solicited. Comments on the 
draft EIS will be considered in preparing 
the final EIS. Requests for copies of the 
draft and/or final EIS, or questions 
concerning the project, should be sent to 
Mr. Bruce J. Buvinger at the address 
noted below. 


ADDRESSES: Written comments or 
suggestions on the scope of the EIS 
requests to speak at the scoping 
meeting, or questions concerning the 
project, should be directed to: Bruce J. 
Buvinger, Environmental Specialist D04, 
U.S. Department of Energy, Morgantown 
Energy Technology Center (METC), P.O. 
Box 880, Morgantown, WV 26505, 
telephone: (304) 291-4379. Envelopes 

ha be labeled “Scoping for CPC 


FOR FURTHER INFORMATION CONTACT: 
For general information on the EIS 
process, please contact: Ms. Carol M. 
Borgstrom, Director, Office of NEPA 
Oversight (EH-25), U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585, tel. (202) 
586-4600. 


Background and Need for the Proposed 
Action 


Under terms of Public Law No. 100- 
446, Congress provided approximately 
$575 million to DOE to support the 
construction and operation of 
demonstration facilities selected for 
cost-shared financial assistance as part 
of DOE's Clean Coal Technology (CCT) 
Demonstration Program. The CCT 
projects cover a broad spectrum of 
technologies having the following things 
in common: (1) all are intended to 
increase the use of coal in an 
environmentally acceptable manner and 
(2) all are ready to be proven at the 
demonstration level. 

On May 1, 1989, DOE issued Program 
Opportunity Notice (PON) Number DE- 
PS01-89FE61825 for Round III of the 
CCT program, soliciting proposals to 
conduct cost-shared projects to 
demonstrate innovative, energy 
efficient, technologies that are capable 
of being commercialized in the 1990s. 
These technologies must be capable of 
(1) achieving significant reductions in 
the emissions of sulfur dioxide and/or 
the oxides of nitrogen from existing 
facilities to minimize environmental 
impacts such as transboundary and 
interstate pollution and/or (2) providing 
for future energy needs in an 
environmentally acceptable manner. 
The PON provided that candidate 
technologies must be capable of either 
retrofitting or repowering existing 
facilities. Such existing facilities 
currently may be designed to use any 
fuel (e.g., coal, oil, gas, etc.) and may be 
either stationary (e.g., power plants) or 
mobile (e.g., transportation 
applications). the demonstration 
projects, however, can be at new 
facilities provided the technology is 
capable of retrofitting or repowering 
applications. In response to the 
solicitation, 48 proposals were received. 
Thirteen projects were selected by DOE 
for negotiation in December 1989, 
including the CPC Air-Blown IGCC 
Power Plant Project. 

CPC has requested financial 
assistance from DOE for the design, 
construction, and operation of a 1,270 
tons-per-day (120 MWe) air-blown IGCC 
demonstration plant. The proposed 
project site is in Leon County, Florida, at 
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the city of Tallahassee’s Arvah B. 
Hopkins power plant located about 7% 
miles west of Tallahassee. This location 
would be the site also of the “Hopkins 
Circulating Fluidized Bed (CFB) 
Repowering Project” that has been 
proposed by the City of Tallahassee. 
Discussion of cumulative impacts is 
provided below in the section entitled 
Identification of Environmental Issues. 
The CPC demonstration project would 
be fueled with high-sulfur eastern 
bituminous coal to produce both electric 
power for the utility grid and steam for a 
nearby industrial user. Cost, 
environmental, and technical data from 
the project would be developed for use 
by the utility industry in evaluating this 
technology as a commercially viable 
power generation alternative. After the 
anticipated 24-month demonstration 
period of operation is concluded, CPC 
intends to continue project operation on 
a commercial basis. 


Proposed Action 


The proposed Federal action is for 
DOE to provide cost-shared financial 
assistance to Clean Power 
Cogeneration, Inc., for the construction 
and operation of the Air-Blown IGCC 
Project. The objective of the project is to 
demonstrate the feasibility of integrating 
commercially available subsystems, 
including a gasifier, gas turbine, steam 
boiler/turbine, and a cleanup system, to 
produce power in an efficient, 
economical, and environmentally sound 
manner. The work to be performed 
under the Cooperative Agreement 
between CPC and DOE would include 
the design, construction, and operation’ 
of the demonstration project. The total 
cost of the project scope to be shared by 
the Government is estimated at $242 
million, with DOE’s share being 
approximately 50 percent of the total, or 
$121 million. The project would last 
approximately 60 months, including 
design, construction, and demonstration; 
CPC's goal is for construction to 
commence in July 1992. However, 
construction is not permitted to proceed 
until the environmental review process 
has been completed. Operation of the 
project during the anticipated 24-month 
demonstration period would provide the 
information and experience needed for 
future applications and 
commercialization of the Air-Blown 
IGCC technology. Once DOE's 
involvement is completed, CPC intends 
to continue operating the project on a 
commercial basis. 

The existing 2-unit Hopkins power 
plant is located on a 230-acre site in 
Leon County, approximately 74 miles 
(12 km) west of the city of Tallahassee 
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and approximately 1 mile north of the 
community of Norfleet. The site is 
located atop a low east-west trending 
ridge in a area of low rolling terrain that 
once was shoreline sand dunes. The 
elevation differences in the area are 
small. Higher elevations tend to have 
sandy soil and are generally well 
drained, while lowland areas may be 
seasonally wet and/or subject to 
occasional flooding. The terrain 
supports various vegetation 
communities, depending on the 
elevation and soil type. Much of the 
surrounding area is forested with mature 
stands of deciduous and coniferous 
trees. The site property is bordered to 
the north and south by two small stream 
channels. the area around the site is 
primarily rural land, with some low 
density residential development 
approximately one mile east and. south 
of the plant. A main branch of the 
seaboard Coast Line Railroad borders 
the site on the northeast. 

The CPC IGCC Project would occupy 
about 10 percent of the existing 230-acre 
site owned by the city of Tallahassee, 
and would include thé following 
facilities: 

* A handling system to receive, store, 
crush, and convey coal. 

¢ Lined and diked coal storage areas. 

* Two fixed bed coal gasifiers. 

¢ A combustion turbine compatible 
with both natural gas and low Btu coal 
gas. 

¢ A steam turbine. 

e A hot gas cleanup system. 

¢ Heat recovery steam generator with 
oxides of nitrogen control. 

¢ Sodium-based sulfur recovery 
system. 

* High efficiency cyclones and a 
baghouse to collect particulates. 

¢ A stack to handle exhaust gases 
produced by the coal combustion. 

¢ A silo for ash storage and disposal. 


Alternatives 


Under its authority to Public Law No. 
100-446, DOE is presented with only two 
alternatives: (1) to cooperatively fund 
the proposed project; and (2) to decline 
to fund it (the “no action” alternative). 
In the latter case, the project would not 
contribute to the objective of the CCT 
program, which is to make available to 
the U.S. energy marketplace a number of 
advanced, more efficient, economically 
feasible, and environmentally 
acceptable, coal technologies. The 
facility probably would not be 
constructed and operated; therefore, 
potential environmental impacts 
resulting from the project would not 


occur. 
DOE acknowledges the obligation to 
exa.nine reasonable alternatives which 


are beyond its immediate authority to 
implement, but which could also meet 
the objectives of the CCT Program. DOE 
is requesting public comment on 
reasonable alternatives to the CPC 
IGCC Demonstration Project. 


A Final Programmatic Environmental 
Impact Statement (PEIS) for the CCT 
Program was issued by DOE in 
November 1989 (DOE/EIS-0146). Two 
alternatives were evaluated in the PEIS: 
(1) the “no action” alternative, which 
assumed that the CCT Program was not 
continued and that conventional coal- 
fired technologies with flue gas 
desulfurization and oxides of nitrogen 
controls to meet New Source 


. Performance Standards would continue 


to be used; and (2) the proposed action, 
which assumed that CCT projects were 


- selected and funded, and that 


successfully demonstrated technologies 
would undergo widespread 
commercialization by the year 2010. 


Identification of Environmental Issues 


The following issues associated with 
the construction and operation of the 
proposed CPC IGCC Project will be 
considered in detail by DOE during its 
evaluation. This list is neither intended 
to be all inclusive, nor is it a 
predetermination of potential impacts. 
Additions to or deletions from this list 
may occur as a result of the scoping 
process. 


(1) Air Quality: The effects of air emissions 
within the region surrounding the site. 

(2) Water Resources and Water Quality: 
The qualitative and quantitative effects on 
water resources and other water users in the 
region. 

(3) Socioeconomics: Potential bearing on 
communities that might be affected by the 
project. 

(4) Land Use: The potential consequences 
to land, utilities, transportation routes, and 
traffic patterns resulting from the project. 

(5) Solid Waste: The environmental effects 
of generation, treatment, transport, storage, 
and disposal of solid wastes. 

(6) Biological Resources: Potential 
disburbance or destruction of species, 
including the potential effects on threatened 
or endangered species of flora and fauna. 

(7) Cultural Resources: Potential effects on 
historical, archaeological, scientific, or 
culturally important sites. 

(8) Cumulative Impacts: NEPA requires that 
the EIS evaluate the impact on the 
environment which results from the 
incremental impact of the action when added 
to other past, present, and reasonably 
foreseeable future actions, regardless of what 
agency (Federal or non-Federal) or person 
undertakes such other actions. Cumulative 
impacts can result from individually minor 
but collectively significant actions taking 
place over a period of time. Cumulative 
impacts will be evaluated within the EIS for 
all important issues in the vicinity of the site. 


DOE is presently engaged in the 
preparation of an EJS for another proposed 
CCT project that would be located at the 
Arvah B. Hopkins site, i.e., the “Hopkins 
Circulating Fluidized Bed (CFB) Repowering 
Project” that has been proposed by the City 
of Tallahassee. This project was selected on 
June 23, 1989, as an outcome of PON Number 
DE-PS01-86FE60966 for Round I of the CCT 
program, and involves the repowering of the 
existing Hopkins Unit 2 nominal 250-MWe 
natural gas-fired or oil-fired boiler with a 
coal-fired atmospheric CFB boiler to provide 
steam to an existing turbine generator. A 
Notice of Intent to Prepare an EIS and 
Conduct a Public Scoping Meeting for the 
Proposed Hopkins CFB Repowering Project 
was published in the Federal Register on 
October 15, 1990 (55 FR 41747), and a public 
scoping meeting was held in Tallahassee, 
Florida, on October 30, 1990. 

DOE's decision to proceed with either the 
proposed Hopkins CFB Repowering Project or 
the proposed Clean Power IGCC Project is 
independent of its decision regarding the 
other project, i.e., there is no interdependency 
or nexus in the course of development of 
DOE's Records of Decision for the two 
projects. However, because the two projects 
would be in close physical proximity to one 
another, each EJS will address the potential 
for cumulative impacts that could occur were 
both of the proposed projects to be funded by 
DOE as presently proposed. 


Issues that are not considered 
significant will be discussed in less 
detail, or as appropriate to clarify and 
distinguish impacts among alternatives. 


NEPA and the Scoping Process 


DOE will comply with the NEPA 
process as outlined in the Council on 
Environmental Quality’s Regulations for 
Implementing the Procedural Provisions 
of the National Environmental Policy 
Act (40 CFR parts 1500-1508) and DOE's 
Guidelines for Compliance with the 
National Environmental Policy Act (52 
FR 47662, December 15, 1987). 

Scoping, which is an integral part of 
the NEPA process, is a procedure that 
solicits public input to the EIS process to 
ensure that: (1) issues are identified 
early and properly studied; (2) issues of 
little significance do not consume time 
and effort; (3) the draft EIS is thorough 
and balanced; and (4) delays occasioned 
by an inadequate draft EIS are avoided 
(40 CFR 1501.7). DOE’s NEPA Guidelines 
require that the scoping process 
commence as soon as practicable after a 
decision has been reached to prepare an 
EIS in order to provide an early and 
open process for determining the scope 
of issues to be addressed and for 
identifying the significant issues related 
to a proposed action. The scope of 
issues to be addressed in a Draft EIS 
will be determined, in part, from written 
comments submitted by mail, or 
comments presented orally or in writing 





at a public scoping meeting (see below). 
The results of the scoping process will 
be incorporated into a document called 
an Implementation Plan (IP), which 
provides guidance for the preparation of 
an EIS. 

The above preliminary identification 
of reasonable alternatives and - 
environmental issues.is not meant to be 
exhaustive or final. DOE identified the 
reasonable alternatives and potential 
environmental issues shown above 
based on its experience with similar 
subjects that have been raised for other 
comparable DOE projects. DOE 
considers the scoping process to be open 
and dynamic in the sense that 
alternatives other than those given 
above may warrant examination, and 
new matters may be identified for 
potential evaluation. The scoping 
process will involve all interested 
agencies (Federal, State, County, and 
local), groups, and individual members 
of the public. Interested parties are 
invited to participate in the scoping 
process by providing comments on both 
the alternatives and theissuestobe . 
addressed in the EIS. DOE will consider 
all comments in preparing the IP, which 
will specify the reasonable alternatives, 
identify the significant environmental 
issues to be analyzed in depth, and 
eliminate from detailed study those 
alternatives and environmental issues 
that are not significant or pertinent. 


Scoping Meeting 


A public scoping meeting will be held 
at the location, on the date, and at the 
time indicated below. This scoping 
meeting will be informal, with a 
presiding officer designated by DOE 
who will establish procedures governing 
the conduct of the meeting. The meeting 
will not be conducted as an evidentiary 
hearing, and those who choose to make . 
statements may not be cross-examined 
by other speakers. To ensure that 
everyone who wishes to speak has a 
chance to do so, five minutes will be 
allotted to each speaker. Depending on 
the number of persons requesting to be 
heard, DOE may allow longer times for 
representatives or organizations. 
Persons wishing to speak on behalf of 
an organization should identify that 
organization in their request to speak. 
Persons who have not submitted a 
request to speak in advance may 
register to speak at the scoping meeting. 
They will be called on to present their 
comments as time permits. Oral and 
written comments will be given equal 
weight by DOE. 

The meeting is scheduled as follows: 

Date: Wednesday, March 27, 1991. 

Time: 7:00 p.m. 


Place; Radisson Hotel, 415 North - 
Monroe Street, Tallahassee, Florida 
32301. 

A complete transcript of the public 
scoping meeting will be retained by 
DOE and made available for inspection 
during business hours, Monday through 
Friday, at the Department of Energy 


_ Freedom of Information Reading Room, 


Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
and at the Department of Energy, 
Morgantown Energy Technology Center, 
P.O. Box 880, 3610 Collins Ferry Road, 
Morgantown, West Virginia 26505. 
Additional copies of the public scoping 
meeting transcript will also be made 
available during normal business hours 
at the following location: Holland and 
Knight, Attorneys, Suite 600, 315 South 
Calhoon Street, Tallahassee, Florida 
32302. 

In addition, copies of the public 
scoping meeting transcript will be made 
available for purchase. Those interested 
parties who do not wish to submit 
comments or suggestions at this time, 
but who would like to receive a copy of 
the Draft EIS when it is prepared, should 
notify Bruce J. Buvinger, Environmental 
Specialist, Morgantown Energy 
Technology Center, at the address given 
in the Invitation to Comment and Dates 
section of this Notice. 


Signed in Washington, DC, this 1st day of 
March 1991, for the United States Department 
of Energy. 

Paul L. Ziemer, 

Assistant Secretary, Environment, Safety and 
Health. 

[FR Doc. 91-5396 Filed 3-6-91; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Project No. 10624-000 Michigan] 


French Paper Co.; Avaiiability of 
Environmentai Assessment 


Issued February 28, 1991. 

In accordance with the National 
Environmental Policy Act of 1S69 and 
the Federal Energy Regulatory 
Commission's (Commission's) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of 
Hydropower Licensing has reviewed the 
application for minor license for the 
Constructed French Paper Company 
Hydroelectric Project located on the St. 
Joseph River in Berrien County, in Niles, 
Michigan, and has prepared an 
Environmental Assessment (EA) for the 
project. In the EA, the Commission's 
staff has analyzed the existing 
environmental impacts of the project 
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and has concluded that approval of the 
existing project, with appropriate . 
mitigative measures, would not 
constitute a major Federal action — 
significantly affecting the quality ‘of the 
human environment. 

Copies of the EA are available for 
review in the Public Reference Branch, 
room 3308, of the Commission's offices 
at 941 North Capitol Street NE., 
Washington, DC 20426. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-5330 Filed 2-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RPS$1-97-000] 


ANR Pipeline Company; 
Changes in FERC Gas Tariff 


February 28, 1991 

Take notice that ANR Pipeline 
Company (“ANR”), on February 26, 
1991, tendered for filing as part of its 
FERC Gas Tariff, Original Volume No 1, 
the following tariff sheet to be effective 
May 1, 1991. 


Fortieth Revised Sheet No. 18 


ANR states that the purpose of the 
instant filing is to implement a Revised 
Request for Interim Waiver of Tariff and 
Regulations and to place into effect a 
Sales Demand Conversion Surcharge to 
recover from ANR’s firm sales 
customers, as purchased gas costs, the 
transportation reservation charges that 
ANR is currently incurring relative to 
conversion from sales to transportation 
service on Northern Natural Gas 
Company, one of its interstate pipeline 
suppliers. 

ANR states that Fortieth Revised 
Sheet No. 18 reflects a Sales Demand 
Conversion Surcharge of $0.152 to the 
D-1 demand rate of ANR’s CD-1 and 
MC-1 Rate Schedules, a surcharge of 
$.0152 per dekatherm (“dth”) to the 
commodity rate of Rate Schedule SGS-1, 
and a surcharge of $.0050 per dth to the 
commodity rate of Rate Schedule OS—1. 

ANR states that copies of the filing 
were served upon all of its jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, in 
accordance with 18 CFR 385.214 of the 
Commission’s Rules and Regulations. 
All such motions or protests should be 
filed on or before March 7, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 





Federal Register / Vol. 56,.No: 45 / Thursday, March 7, 1991 / Notices 


protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion te intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-5334 File1 7-86-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP89-39-004 and RP90-53- 


ANR Pipeline Company; Report of 
Refunds 
February 28, 1991. 

Take notice that ANR Pipeline 
Company (ANR) on February 4, 1991, 
tendered for filing with the Federal 
Energy Regulatory Commission 
(Commission) its Reports of Refunds, 
made pursuant to the Commission's 
January 3, 1991, letter order issued in 
Docket Nos. RP89-39-003 and RP90-53— 
001. The reports summarize refund 
amounts made to High Island Offshore 
System {HIOS) for service at the Grand 
Chenier facility under ANR's Rate 
Schedule X-64 for 1989 and 1990. 

Any person desiring to protest said 
filings should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.211. All such 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to the 
proceeding need not file a motion to 
intervene in this matter. Copies of these 
filings are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-5335 Filed 3-86-91; 8:45 am] 
BILLING CODE 6717-01-41 


[Docket No. TA91-1-48-000] 


ANR Pipeline Co., Proposed Changes 
in FERC Gas Tariff 
February 28, 1991. 

Take notice that ANR Pipeline 


\ 


Company (“‘ANR"), on February 26, 
1991, tendered for filing as part of its 
FERC Gas Tariff, Original Volume No. 1, 
the following tariff sheet to be effective 
May 1, 1991. 


Thirtv-Ninth Revised Sheet No. 18 


ANR states that the purpose of the 
instant filing is to implement its Annual 
PGA rate adjustment pursuant to 
Section 15 of the General Terms and 
Conditions of ANR’s Tariff. 

Thirty-Ninth Revised Sheet No. 18 
reflects an $0.3900 per dekatherm 
(“dth”) decrease in the gas cost 
component of the commodity rate of 
ANR’s CD-1/MC-1 Rate Schedules, an 
increase of $0.151 in the monthly D-1 
demand rate and a reduction of $0.0135 
in the D-2 demand rate applicable to the 
CD-1/MC-1 Rate Schedules. The instant 
filing further reflects a decrease in 
ANR’s one-part rate applicable to Rate 
Schedule SGS-1 of $0.4158 per dth. 

ANR states that copies of the filing 
were served upon all of its jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the 
Commission, 625 North Capitol Street, 
NE., Washington, DC 20426, in 
accordance with 18 CFR 385.214 
Commission's Rules and Regulations. 
All such motions or protests should be 
filed on or before March 20, 1991. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 90-5337 Filed 3-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA91-1-37-002] 


Change in FERC Gas Tariff, Northwest 
Pipeline Corporation 


February 28, 1991. 
Take notice that on February 25, 1991 


Northwest Pipeline Corporation 
(“Northwest”) tendered for filingand _ 
acceptance to be a part of its FERC Gas 
Tariff, Second Revised Volume No. 1: 
Substitute Sixth Revised Sheet No. 10 
Substitute Alternate Sixth Revised Sheet No. 


10 
Substitute Sixth Revised Sheet No. 11 
Substitute Alternate Sixth Revised Sheet No. 
1 


The purpose of this filing is to 
repaginate the above tariff sheets to be 
consistent with the effective dates 
issued by the Commission in Docket 
Nos, RP91-66 and TQ91-3-37. Northwest 
has requested an effective date of April 
1, 1991 for the tendered sheets. 

Northwest states that a copy of this 
filing is being served on each person 
designated in the official service list and 
upon all jurisdictional sales customers 
and affected state regulatory 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure, 18 CFR 385.214. All such 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 91-5339 Filed 3-6-91; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket No. RP91-96-000) 


Bayou interstate Pipeline System; 
Petition for Extension of Time To File 
New Base Tariff Rates Pursuant to 
154.303(e) 


February 28, 1991 

Take notice that on February 25, 1991, 
Bayou Interstate Pipeline System 
(Bayou) filed a petition for a 120-day 
extension of time for complying with the 
requirements of 154.303(e) of the 
Commission's Regulations wl.icl? 





requires interstate pipelines electing 
PGA clauses to file for the establishment 
of new base tariffs 36 months after the 
effective date of previously approved 
tariff rates. 

Bayou states that the request for 
extension of time is being sought due to 
a pending abandonment application in 
Docket No. CP90-2282-000 wherein 
Bayou is seeking abandonment authority 
for its certificated facilities and will 
commence to wind up all of its activities 
and cease to be a “natural gas 
company” as defined in the Natural Gas 
Act. If such abandonment authority is 
granted in the near future there would 
be no further requirement under 
154.303(e). 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE.,; Washington, 
DC 20426, in accordance with 18 CFR 
385.214 of the Commission's Rules and 
Regulations. All such motions or 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-5331 Filed 3-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP86-136-015] 


National Fuel Gas Supply Corporation 


February 28, 1991. 

Take notice that on February 22, 1991, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing as part 
of its FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff sheets, 
proposed to become effective on 
December 5, 1990: 


Substitute Original Sheet No. 33 
Alternate Substitute Sheet No. 33 
Original Sheet No. 33A 
Substitute Original Sheet No. 34 
Substitute Original Sheet No. 41 
Alternate Substitute Sheet No. 41 
Original Sheet No. 41A 
Substitute Original Sheet No. 43 
Substitute Original Sheet No. 71 
Substitute Original Sheet No. 72 


National states that its filing is made 
in compliance with the Commission's 


Order Clarifying Prior Order and 
Denying Reconsideration of February 7, 
1991, in the above-captioned proceeding. 
This order required National to file tariff 
revisions concerning the number of firm 
receipt points and extensions and 
renewals of service. 

National states that copies of this 
filing were served upon the Company's 
jurisdictional customers and the 
Regulatory Commissions of the States of 
New York, Ohio, Pennsylvania, 
Delaware, Massachusetts, and New 
Jersey. 

Any person desiring ts protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214. All such 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file on a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for pubic inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-5336 Filed 3-86-91; 8:45 am] 
BILLING CODE 6717-01-41 


[Docket No. RP91-66-004) 


Northwest Pipeline Corporation; 
Proposed Change in FERC Gas Tariff 


February 28, 1991. 

Take notice that on February 19, 1991, 
Northwest Pipeline Corporation 
(“Northwest”) tendered for filing and 
acceptance Second Revised Sheet No. 
15, to be a part of its FERC Gas Tariff, 
Second Revised Volume No. 1. 

The propose of this filing is to 
repaginate the above sheet, pursuant to 
a conversation with FERC Staff. 
Northwest states that a copy of this 
filing is being mailed to Northwest's 
jurisdictional customers list and affected 
state commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE.., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure 18 CFR 385.214. All such 
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protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with Commission and 
are available for public inspection. 
Lois D. Cashell 

Secretary 

[FR Doc. 91-5332 Filed 3-86-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP91-66-005 and TQ91-3-37- 
001) 


Northwest Pipeline Corp.; Change in 
FERC Gas Tariff 


February 28, 1991. 


Take notice that on February 25, 1991 
Northwest Pipeline Corporation 
(“Northwest”) tendered for filing and 
acceptance to be a part of its FERC Gas 
Tariff, Second Revised Volume No. 1: 


First Revised Fourth Revised Sheet No. 10 
First Revised Fifth Revised Sheet No. 10 
First Revised Fourth Revised Sheet No. 11 
First Revised Fifth Revised Sheet No. 11 
Substitute First Revised First Revised Sheet 

No. 13 

The purpose of this filing is to 
repaginate the above tariff sheets to be 
consistent with the effective dates 
approved by the Commission in letter 
orders issued in these dockets. 
Northwest has requested the effective 
dates previously approved by the 
Commission. i 

Northwest states that a copy of this 
filing is being served on the parties in 
the above docket numbers. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214. All such 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 91-5338 Filed 3-86-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-192-003] 


Texas Gas Transmission Corporation; 
Tariff Filing 


February 28, 1991. 


Take notice that on February 25, 1991, 
Texas Gas Transmission Corporation 
(Texas Gas) tendered for filing the 
following tariff sheets to its FERC Gas 
Tariff, First Revised Volume No. 2-A: 


First Revised Sheet No. 23 
First Revised Sheet No. 24 


These tariff sheets are being filed in 
compliance with Ordering Paragraph B 
of the Commission's January 24, 1991, 
“Order on Rehearing” in Docket No. 
RP90-192, et al., whereby Texas Gas 
was directed to modify Section 1.4 of its 
FT Rate Schedule (renumbered as 
section 1.5 in its previous compliance 
filing) to remove language concerning 
changes in delivery points. Therefore, 
the instant filing removes section 1.5 in 
its entirety. 

Texas Gas states that copies of this 
filing have been served upon Texas 
Gas’s jurisdictional customers, 
interested state commissions, and all 
parties on the official service list for this 
proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 18 CFR 385.214. All such 
protests should be filed on or before 
March 7, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


Lois D. Cashell, 
Secretary. 


[KR Doc. 91-5333 Filed 3-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3912-2] 


Region Vil; Announcement of Action 
Taken Under the PSD Regulation: IA 


Notice is hereby given that the 
Environmental Protection Agency (EPA) 
Region VII office has taken the following 
action under the federal Prevention of 
Significant Deterioration of air quality 
(PSD) regulation, 40 CFR part 52 
(specifically, 40 CFR 52.21). 

The following PSD permit was revised 
through rescission of previously- 
imposed requirements: 

Davenport Cement Company (DCC) 
near Buffalo, lowa. On March 27, 1979, 
the EPA ‘issued a PSD permit for the 
proposed installation of a dry-process 
Portland cement kiln. The dry-process 
kiln replaced a wet-process Portland 
cement operation. 

Paragraph 40 CFR 52.21(w) of the 
currently-applicable regulation allows 
for a rescission of a PSD permit, or of 
particular portions of a PSD permit, 
issued under an earlier version of the 
regulation, if the owner/operator 
demonstrates that the current regulation 
would not apply to the source or 
modification. The regulation was 
significantly revised by the EPA on 
August 7, 1980. The regulation that 
existed prior to the 1980 revision did not 
allow for the consideration of creditable, 
contemporaneous emission reductions 
for purposes of PSD applicability 
decisions. The post-1980 regulation 
allows for said consideration. 

In conjunction with the creditable 
emission reduction that was achieved 
through the elimination of the wet- 
process operation, DCC has 
demonstrated that the kiln replacement 
project will not cause a significant net 
emissions increase of SO, from the 
source if the dry-process kiln is operated 
in compliance with special restrictions 
established by the Iowa Department of 
Natural Resources in a letter to DCC 
dated August 17, 1990. EPA determined 
that the decrease in emissions from the 
old kiln operations and the increase in 
emissions from the new kiln have 
approximately the same qualitative 
significance for public health and 
welfare. 

The DCC has made the above- 
mentioned demonstration with regard to 
SO, emissions; however, DCC has not 
made the required demonstrations with 
regard to.NO, emissions. As such, the 
EPA rescinded only the SO:-related 
provisions of the permit. All other 
provisions of the permit, as modified, 


9697 


remain in effect. Date of the Rescission 
Action: December 17, 1990. 

Under 307(b)(1) of the Clean Air Act 
(the Act), judicial review of the above 
action is available only by the filing of a 
petition for review in the appropriate 
U.S. Circuit Court of Appeals within 
sixty (60) days from the date of 
publication of today’s notice. Under 
307(b) (2) of the Act, any requirements 
associated with the above action may 
not be challenged later in civil or 
criminal proceedings that may be 
brought by the EPA to enforce the 
requirements. The above determinations 
do not relieve the applicable source of 
its responsibiliies under other Federal, 
state, and local regulations. 

For the above action, the appropriate 
court is the U.S. Court of Appeals for the 
Eighth Circuit. A petition for review 
must be filed on or before May 6, 1991. 

Copies of the above action and 
related information are available for 
public inspection at the following 
location: U.S. Environmental Protection 
Agency, Region VII, Air and Toxic 
Division, Air Branch, 726 Minnesota 
Avenue, Kansas City, Kansas 66101. 
Interested individuals may also contact 
Ms. JoAnn M. Heiman, Chief, Air 
Compliance Section, Air Branch, Air and 
Toxic Division, or Dan Rodriguez at 
(913) 551-7020 (FTS: 276-7020) of the 
EPA, Region VII, office. 

Dated: February 27, 1991. 

Martha R. Steincamp, 

Acting Regional Administrator. 

[FR Doc. 91-5387 Filed 3-6-91; 8:45 am] 
BILLING CODE 6560-50-M 


([FRL-3911-8] 


ECAO-RTP-0556; Manganese/MMT 
Conference 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of public meeting. 


summary: Concurrent symposia on 
health effects and exposure issues 
related to manganese and 
methylcyclopentadienyl manganese 
tricarbonyl (MMT) are to be held as part 
of a Manganese/MMT Conference 
sponsored by the U.S. Environmental 
Protection Agency (EPA) and the 
National Institute of Environmental 
Health Sciences (NIEHS). The Health 
Effects Symposium will be held at the 
NIEHS South Campus Auditorium and 
the Exposure Symposium will be held at 
the Governor's Inn, both of which are 
located in Research Triangle Park, North 
Carolina. Following the Symposia on the 
first day, groups of experts will stay on 





to participate in a series of workshop 
sessions that will focus on identifying 
research needed to improve databases 
for manganese/MMT exposure, effects, 
and risk issues. 

DATES: The Conference will begin on 
March 12, 1991. The Health Effects 
Symposium is to be held from 
approximately 8:30 a.m. to 5 p.m., with 
registration commencing at 8:30 a.m. at 
the NIEHS Auditorium. The Exposure 
Symposium will be conducted 
separately at the Governor's Inn from 
approximately 12:30 p.m. to 5 p.m. on 
March 12. Members of the public are 
welcome to attend these Symposia. 

On subsequent days (March 13-15), 
invited participants will discuss 
manganese/MMT-related research 
issues in small workgroups dealing with 
scientific disciplines pertaining to (1) 
Health effects, (2) atmospheric 
exposure, and (3) surface/groundwater 
exposure and aquatic effects. 

FOR FURTHER INFORMATION CONTACT: 
Dr. J. Michael Davis, U.S. Environmental 
Protection Agency, Office of Health and 
Environmental Assessment, 
Environmental Criteria and Assessment 
Office, MD-52, Research Triangle Park, 
North Carolina 27711, telephone (919) 
541-4162 or (FTS) 629-4162. 

Members of the public wishing to 
attend the Manganese/MMT Health or 
Exposure Symposia should contact Dr. J. 
Michael Davis at the address noted 
above. Anyone wishing to observe the 
workgroups or make a statement before 
them should communicate their interests 
to Dr. Davis in advance of the meeting. 


SUPPLEMENTARY INFORMATION: Interest 
has been growing within the United 
States regarding the possible use of 
methylcyclopentadienyl manganese 
tricarbonyl (MMT) as a fuel additive. In 
evaluating the potential risks and 
benefits of this agent, the U.S. EPA 
found substantial information gaps and 
uncertainties related to exposure 
parameters and the health and 
environmental effects of manganese and 
MMT. A primary purpose of the 
Manganese/MMT Health Effects 
Symposium is to help provide for the 
dissemination of the latest information 
available on the potential health effects 
of manganese and MMT from 
researchers in appropriate fields. In 
addition, both the Health Effects and 
Exposure Symposia will help highlight 
- research issues of likely importance for 
a quantitative assessment of the 
potential risks and benefits of MMT. 
Topics to be addressed in the Health 
Effects Symposium are expected to 
include neurobehavioral effects, 


pharmacokinetics, dietary interactions, 
reproductive/developmental effects, and 
mechanisms of manganese toxicity. The 
Exposure Symposium will focus 
especially on modeling of human 
exposure to manganese in the 
atmosphere. Also to be covered under 
the Exposure Symposium are modeling 
of surface and groundwater transport 
and fate of MMT and associated 
environmental effects. 

The workshops to be held on 
subsequent days wil] have invited 
participants discuss specific research 
issues and needs within specialized 
scientific areas. One workgroup will be 
devoted to health effects research 
issues, with specialties of 
neutrotoxicology, pharmacokinetics, 
reproductive and developmental 
toxicology, pulmonary toxicology, and 
epidemiology represented. Another 
workgroup will concurrently deal with 
issues related to modeling human 
exposures to manganese from MMT 
combustion. In addition, the 
environmental effects of MMT itself will 
be considered by a third group, 
primarily with regard to the effects of 
MMT leaks and spills on surface and 
groundwater. A major purpose of these 
workshops is to provide information to 
EPA, NIEHS, and other interested 
organizations on research needed to 
reduce uncertainties in quantitatively 
assessing the potential risks and 
benefits of MMT. 


Dated: February 28, 1991. 
Erich W. Bretthauer, 


Assistant Administrator for Research 
Development. 


[FR Doc. 91-5385 Filed 3-6-81; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3912-1] 


Public Water Supply Supervision 
Program; Program Revision for the 
State of Arizona 

AGENCY: U.S. Environmental Protection 
Agency (EPA). 

ACTION: Notice of decision and 
opportunity for hearing. 


SUMMARY: Notice is hereby given that 


the State of Arizona is revising its 
approved State Public Water Supply 
Supervision Program. Arizona has 
adopted (1) Drinking water regulations 
for eight volatile organic chemicals that 
correspond to the National Primary 
Drinking Water Regulations for eight 
volatile organic chemicals promulgated 
by EPA on July 8, 1987 at (52 FR 25690) 


. and corrected on July 1, 1988 at (53 FR 


25108); and (2) public notice regulations 
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that correspond to the revised EPA 
public notice requirements promulgated 
on October 28, 1987 at (52 FR 41534). 
EPA has determined that these two sets 
of State program revisions are no less 
stringent than the corresponding Federal 
regulations. Therefore,EPAhas_~— - 
tentatively decided to approve these 
State program Revisions. 

All interested parties are invited to 
request a public hearing. A request for a 
public hearing must be submitted by 
April 8, 1991, to the Regional 
Administrator at the address shown 
below. Insubstantial requests for a 
hearing may be denied by the Regional 
Administrator. If no timely and 
appropriate request for a hearing is 
received and the Regional Administrator 
does not elect to hold a hearing on his 
own motion, this determination shall 
become effective April 8, 1991. 

Any request for a public hearing shall 
include the following: (1) The name, 
address, and telephone number of the 
individual, organization, or other entity 
requesting a hearing; (2) a brief 
statement of the requesting person's 
interest in the Regional Administrator's 
determination and of information that 
the requesting person intends to submit 
at such hearing; and (3) the signature of 
the individual making the request, or, if 
the request is made on behalf of an 
organization or other entity, the 
signature of a responsible official of the 
organization or other entity. 


appresses: All documents relating to 
this determination are available for 
inspection between the hours of 8:30 
a.m. and 4 p.m., Monday through Friday, 
at the following offices: Rule 
Development Section, Department of 
Environmental Quality, 2005 North 
Central Avenue, Phoenix, Arizona 85004; 
and Water Supply Section, EPA, Region 
IX, 75 Hawthorne Street, San Francisco, 
California 94105. 

FOR FURTHER INFORMATION CONTACT: 
Marvin W.H. Young, EPA Region IX, at 
the San Francisco address given above; 
telephone (415) 744-1857 or (FTS) 484- 
1857. 


Authority: Sec. 1413 of the Safe Drinking 
Water Act as amended [1986]; and 40 CFR 


142.10 of the National Primary Drinking 
Water Regulations. 


Dated: February 25, 1991. 
Harry Seraydarian, 
Acting Regional Administrator. 
[FR Doc. 91-5386 Filed 3-86-91; 8:45 am] 
BILLING CODE 6560-50-M 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


Agency Report Forms Under OMB 
Review 


AGENCY: Equal Employment Opportunity 
Commission. 


ACTION: Request for comments. 


summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the agency has made such a submission. 
The proposed report form under review 
is listed below. 


DATES: Comments must be received on 
or before April 22, 1991. If you anticipate 
commenting on a report form but find 
that time to prepare will prevent you 
from submitting comments promptly, 
you should advise the OMB Reviewer 
and Agency Clearance Officer of your 
intent as early as possible. 


ADDRESSES: Copies of the proposed 
report form, the request for clearance 
(Standard Form 83), supporting 
statement, and other documents 
submitted to OMB for review may be 
obtained from the Agency Clearance 
Officer. Comments on the item listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Reviewer. 


FOR FURTHER INFORMATION CONTACT: 


EEOC Agency Clearance Officer: 
Margaret P. Ulmer, Office of 
Management, room 2220, 1801 L Street 
NW., Washington, DC 20507; telephone: 
(202) 663-4279. : 

OMB Reviewer: Joseph Lackey, 
Human Resources and Housing Branch, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, room 3208, New Executive 
Office Building, Washington, DC 20503; 
telephone: (202) 395-7316. 

Type of Request: New collection. 

Title: Americans with Disabilities Act: 
Technical Assistance Questionnaire. 

Form Number: EEOC form. 

Frequency of Report: One time. 

Type of Respondent: Private 
organizations. 

Standard Industrial Classification 
(SIC) Code: N/A. 

Description of Affected Public: Private 
organizations providing resources and 
services that aid employment of 
individuals with disabilities. 

Responses: 200. 

Reporting Hours: 200. 

Federal Cost: $1,130. 


_ Applicable under section 3504(h) of 
Public Law 96-511: Not applicable. 
Number of Forms: 1. 
Abstract-Needs/Users: The 
information obtained by EEOC from the 
Technical Assistance Questionnaire will 
be made available to the public in a 
Technical Assistance Manual and 
through technical assistance provided 
by the Commission. The information will 
assist employers in voluntarily 
complying with the nondiscrimination 
requirements of Title I of the Americans 
with Disabilities Act of 1990, Public Law 
101-336. It will also aid individuals with 
disabilities in locating services, 
resources, and assistive technology to 
aid their employment opportunity. 
Dated: March 3, 1991. 
For the Commission. 
R. Edison Elkins, 
Management Director, Equal Employment 
Opportunity Commission. 
[FR Doc. 91-5388 Filed 3-6-91; 8:45 am] 
BILLING CODE 6570-06-M 


FEDERAL MARITIME COMMISSION 


Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; issuance of Certificate 
(Performance) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of section 3, 
Public Law 89-777 (46 U.S.C. 817(e)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: 

Kloster Cruise Limited (d/b/a/ 
Norwegian Cruise Line and Royal 
Viking Line), 95 Merrick Way, Coral 
Gables, FL 33134. 

Vessel: Westward. 


Dated: March 1, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-5310 Filed 3-6-91; 8:45 am] 
BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Financial Responsibility to meet 
Liability incurred for Death or injury to 
Passengers or Other Persons on 
Voyages; issuance of Certificate 
(Casualty) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 


Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: 

Kloster Cruise Limited (d/b/a 
Norwegian Cruise Line and Royal 
Viking Line), 95 Merrick Way, Coral 
Gables, FL 33134. 

Vessel: Westward. 


Dated: March 1, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-5311 Filed 36-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


First Heartland Bancorp, et al.; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, commenis 
regarding each of these applications 
must be received not later than March 
26, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Heartland Bancorp, Sioux 
Center, Iowa, -to-become a bank holding 
company by acquiring 100 percent of the 
voting shares of Pender State 
Corporation, Pender, Nebraska, and 
thereby indirectly acquire 82.4 percent 
of the voting shares of Pender State 
Bank, Pender, Nebraska, and 94.36 





percent of First Sioux Bancshares, Sioux 
Center, Iowa, and thereby indirectly 
acquire 100 percent of the voting shares 
of First National Bank of Sioux Center, 
Sioux Center, Iowa. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First Bank Group, Inc., Brinkley, 
Arkansas; to acquire 94.5 percent of the 
voting shares of First National Bank, 
Bentonville, Arkansas. 

C. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Director, 
Bank Holding Company) 101 Market 
Street, San Francisco, California 94105: 

1. CTB Financial Corporation, 
Choudrant, Louisiana; to become a bank 
holding company by acquiring 100 
percent of the voting shares of 
Community Trust Bank, Choudrant, 
Louisiana. 

Board of Governors of the Federal Reserve 
System, March 1, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-5357 Filed 3-6-91; 8:45 am] 
BILLING CODE 6210-01-F 


Mary Jane Reardon Living Trust, et al.; 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 26, 1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Mary Jane Reardon Living Trust, 
Sioux Falls, South Dakota; to acquire 
34.35 percent of the voting shares of 
First Western Corporation, Sioux Falls, 
South Dakota, and thereby indirectly 
acquire Western Bank, Sioux Falls, 
South Dakota. 


B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Mark Alan Workman, Lubbock, 
Texas; to acquire an additional 22.39 
percent of the voting shares for a total of 
23.53 percent; and David Don Workman, 
Shallowater, Texas, to acquire an 
additional 22.39 percent of the voting 
shares for a total of 23.53 percent of the 
voting shares of Caprock Bancshares, 
Inc., Shallowater, Texas, and thereby 
indirectly acquire First State Bank, 
Shallowater, Texas. 

Board of Governors of the Federal Reserve 
System, March 1, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-5358 Filed 3-6-91; 8:45 am] 
BILLING CODE 6210-01-F 


The Fuji Bank, Limited, Tokyo, Japan; 
Application to Engage de novo in 
Leasing Activities 


The Fuji Bank, Limited, Tokyo, Japan 
(‘Fuji’), has applied, pursuant to section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) (“BHC Act”) 
and § 225.23(a)(3) of the Board's 
Regulation Y (12 CFR 225.23(a)(3)), for 
permission to engage de novo, directly 
or indirectly, through its existing 
subsidiary, Heller Financial, Inc., 
Chicago, Illinois (“Heller”), in certain 
leasing activities involving the leasing of 
personal property, and/or acting as 
agent, broker, or advisor in leasing such 
property, pursuant to the Board’s 
Regulation Y (12 CFR 225.25(b)(5)). 
These activities will be conducted 
throughout the United States and in 
foreign countries. 

In this application, Fuji proposes to 
expand its leasing activities to include 
leasing transactions that comply with all 
of the conditions of Regulation Y except 
as set out below. Fuji is requesting the 
Board’s prior approval to engage in 
leasing transactions the terms of which 
will allow Heller to rely for its 
compensation on the estimated residual 
value of the property at the expiration of 
the initial term of the lease up to 100 
percent of the acquisition cost of the 
property (“higher residual value 
leasing”). Fuji has stated that it will limit 
such leases with estimated residual 
values in excess of 25 percent of 
acquisition cost to no more than 10 
percent of Fuji’s total worldwide 
consolidated assets. Fuji will also limit 
leases with estimated residual values in 
excess of 70 percent of acquisition cost 
to no more than the lesser of (i) 0.5 
percent of Fuji’s total worldwide 
consolidated assets, or (ii) 10 percent of 
Fuji’s total consolidated shareholders’ 
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equity. Regulation Y currently limits 
residual value reliance to no more than 
20 percent of the acquisition cost of the 
property to the lessor. 12 CFR 
225.25(b)(5)(iv)(C). 

Fuji has committed to conform 
Heller’s leasing activities to any future 
Board rulemaking regarding leasing. 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may engage in any activity which the 
Board has determined to be “so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto.” The Board has 
previously determined that higher 
residual value leasing is closely related 
to banking for purposes of section 
4(c)(8). The Dai-Ichi Kangyo Bank, 
Limited, 76 Federal Reserve Bulletin 960 
(1990); Security Pacific Corporation, 76 
Federal Reserve Bulletin 462 (1990). 

In determining whether an activity 
meets the second, or proper incident to 
banking test of Section 4{c)(8), the Board 
must consider whether the performance 
of the activity by an affiliate of a 
holding company “can reasonably be 
expected to produce benefits to the 
public, such as greater convenience, 
increased competition, or gains in 
efficiency that outweigh possible 
adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” 

Fuji contends that Heller’s conduct of 
the proposed activities will result in 
significant public benefits that will 
outweigh possible adverse effects. Fuji 
states that such public benefits will take 
the form of increased competition in the 
leasing industry and improved services 
to leasing customers. 

Any request for a hearing on this 
application must comply with § 262.3(e) 
of the Board’s Rules of Procedure (12 
CFR 262.3(e)). 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of New York. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than March 26, 1991. 


Board of Governors of the Federal Reserve 
System, March 1, 1991. 


Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-5359 Filed 3-6-61; 8:45 am] 
BILLING CODE 6210-01-F 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 
DEPARTMENT OF ENERGY 


Memorandum of Understanding 
Between the Department of Energy 
and the Department of Heaith and 
Human Services 


AGENCY: Centers for Disease Conirol 
(CDC), Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The Secretary, Department of 
Energy (DOE) and the Secretary, 
Department of Health and Human 
Services (HHS), signed a Memorandum 
of Understanding (MOU), on December 
24, 1990. This MOU sets forth the 
guidelines for coordination between 
DOE and HHS for the management and 
conduct of energy-related analytic 
epidemiologic health research by HHS. 
This includes the authority, resources, 
and responsibility for the design, 
implementation, analysis, and scientific 
interpretation of analytic epidemiologic 
studies of the following populations: 
Workers at DOE facilities; residents of 
communities in vicinity of DOE 
facilities; other persons potentially 
exposed to radiation; and persons 
exposed to potential hazards resulting 
from non-nuclear energy production and 
research. The Centers for Disease 
Control (CDC) has been delegated by 
HHS the responsibility for implementing 
the provisions of this MOU. 

FOR FURTHER INFORMATION CONTACT: 
James Smith, Ph.D., Chief, Radiation 
Studies Branch, Division of 
Environmental Hazards and Health 
Effects, Center for Environmental Health 
and Injury Control, CDC, 1600 Clifton 
Road, NE., Mailstop F-28, Atlanta, 
Georgia, 30333, telephone 404/488-4613. 
SUPPLEMENTARY INFORMATION: The 
Memorandum of Understanding 
between the Department of Energy and 
the Department of Health and Human 
Services, signed on December 24, 1990, 
is set forth below. 


Dated: February 28, 1991. 
William L. Roper, 
Director, Centers for Disease Control. 


Memorandum of Understanding Between 
Department of Energy and Department of 
Health and Human Services 

I. Background 


The Secretary of Energy established 
an advisory committee to make 
recommendations on strengthening the 
Department of Energy’s (DOE} 
epidemiologic research activities. This 
advisory committee—the Secretarial 


Panel for the Evaluation of 
Epidemiologic Research Activities 
(SPEERA}—recommended that DOE 
enter into a Memorandum of 
Understanding (MOU) with the 
Department of Health and Human 
Services (HHS) to manage and conduct 
analytic epidemiologic research (studies 
which test hypotheses). The Panel also 
recommended that DOE conduct 
descriptive epidemiologic studies, e.g., 
occupational health surveillance. The 
Secretary of Energy agreed with the 
Panel’s recommendations and has 
requested that HHS enter into an MOU 
to implement them. 


It. Purpose 


This MOU sets forth the guidelines for 
coordination between DOE and HHS to 
carry out the recommendations of the 
SPEERA for the management and 
conduct of energy-related analytic 
epidemiologic health research by HHS. 
This includes the authority, resources, 
and responsibility for the design, 
implementation, analysis, and scientific 
interpretation of analytic epidemiologic 
studies of the following populations: 
workers at DOE facilities; residents of 
communities in the vicinity of DOE 
facilities; other persons potentially 
exposed to radiation; and persons 
exposed to potential hazards resulting 
from non-nuclear energy production and 
use. This agreement is not meant to 
affect existing MOUs and Interagency 
Agreements (IA) between DOE and 
HHS or to preclude DOE and HHS 
agencies from entering into MOUs or 
IAs for other purposes. 


Il. Authorities 


A. The Department of Health and 
Human Services/Public Health Service/ 
Centers for Disease Control has 


' legislative authority under section 301(a) 


of the Public Health Service Act (42 
U.S.C. 241) and under the Occupational 
Safety and Health Act (29 U.S.C. 669(a)) 
to conduct research into the health 
effects of a broad range of 
environmental and occupational 
hazards and to cooperate with other 
appropriate authorities in the conduct of 
such research. 

B. The DOE may enter into 
agreements with HHS for the 


- management of epidemiologic research 


pursuant to section 103(3) and 103(11) of 
the Energy Reorganization Act of 1974 
(42 U.S.C. 5813(3) and 5813(11)); The 
Economy Act of 1932 as amended (31 
U.S.C. 1535); and DOE Order 1280.1, 


This agreement does not apply to activities and 
facilities covered under Executive Order 12344 (42 
U.S.C. 7158 note). 


Memorandums of Understanding, of 9- 
20-85. 


IV. DOE Responsibilities 
A. Access to DOE Data Sources 


DOE will provide HHS with access to 
data and other documents that may be 
pertinent to the management and 
conduct of analytic epidemiologic 
studies and programs, including data on 
occupational and community exposures, 
and environmental releases. 

DOE will solicit input from HHS on 
the development and maintenance of the 
Comprehensive Epidemiologic Data 
Resource (CEDR) and the selection of 
data to include in CEDR. 

DOE will allow HHS personnel, 
contractors, and grantees with 
appropriate security clearances access 
to all DOE and DOE-owned, contractor- 
operated facilities for the purpose of 
independently reviewing or collecting 
any health or environmental information 
or samples that HHS determines are 
necessary for conducting analytic 
epidemiologic research. 

To the extent that existing regulations, 
Privacy Act routine uses, or agreements 
with its own contractors preclude 
disclosure of data held by DOE or its 
contractors to HHS, or subsequent use 
by HHS under section V.G., below, the 
DOE will amend the regulations and 
routine uses, and renegotiate the 
agreements, so as to permit such 
disclosure and use. 

To the extent that existing agreements 
with other entities preclude disclosure 
of data held by DOE or its contractors to 
HHS, or subsequent use by HHS under 
Section V.G., below, DOE will take 
distinct affirmative steps to negotiate 
those agreements so as to permit such 
disclosure and use. All future 
agreements entered into by DOE 
governing data that may be useful for 
the studies to be conducted by HHS 
under this MOU will permit disclosure 
of that data to HHS and subsequent use 
under Section V.H., below. 


B. Programs to be Transferred 


The health research programs to be 
managed by HHS will include selected 
ongoing and future epidemiologic health 
studies that test hypotheses, e.g., cohort, 
case-control, and cross-sectional 
mortality and morbidity studies, 
including dose reconstruction and 
exposure assessment studies that are 
essential for conducting these 
epidemiologic studies. See Section V., 
below. 
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C. Classification of Documents and 
Security Clearances 


As soon as possible following the 
effective date of this MOU, DOE will 
perform a classification review of 
documents and data necessary for HHS 
to conduct the studies and programs 
described herein. HHS personnel with 
appropriate security clearances will 
participate in this review which will 
include an examination of existing 
procedures for the classification of 
documents that will be needed to 
conduct analytic epidemiologic 
research. DOE will, wherever possible, 
declassify or downgrade these 
documents and data. DOE will expedite 
appropriate and when possible honor 
current HHS security clearances (Top 
Secret), so that HHS personnel may 
examine classified documents and enter 
DOE and DOE-owned, contractor- 
operated facilities as necessary. 


D. Committee Representation 


The DOE will participate in the 
development of the research agenda for 
analytic epidemiologic studies by having 
DOE representative(s) serve as non- 
voting member(s) of the HHS Advisory 
Committee which will provide advice to 
HHS in setting the research agenda and 
in conducting the research program. 


E. Office of Management and Budget/ 
Congressional Submissions 


For FY 1992, DOE will forward to the 
Office of Management and Budget 
(OMB) for inclusion in the President's 
Budget a request for resources 
necessary to support the conduct of the 
aforementioned studies and programs. 


F. Official Point of Contact 


DOE designates the following 
individual as the offical point of contact 
for this MOU: Name: Paul L. Ziemer, 
Ph.D., Title: Assistant Secretary for 
Environment, Safety and Health, 
Adaress: U.S. Department of Energy, 
Washington, DC 20585, Telephone: (202) 
586-6151. 


V. HHS Responsibilities 
A. HHS Advisory Committee 


HHS will establish an Advisory 
Committee to provide advice to the 
Secretary of HHS in setting the research 
agenda and in conducting the research 
program. Members of the Advisory 
Committee will consist of 
representatives selected by the 
Secretary of HHS from non-federal 
employees and will include research 
scientists, public health officials, 
representatives of public interest groups, 
and representatives of affected parties 
(e.g., workers, community residents). 


Both HHS and DOE will have nonvoting 
members on this Committee. 

This HHS Advisory Committee will 
have an open channel of communication 
with the DOE’s Advisory Committee 
which will be established to advise 
DOE’s Assistant Secretary, 
Environment, Safety and Health, on the 
conduct of its environmental, health, 
and safety programs. 


B. Committee Representation 


Representative(s) of HHS will serve 
as non-voting member(s) of the DOE 
Advisory Committee which will provide 
direction, oversight, and evaluation to 
the DOE's Office of Environment, Safety 
and Health. 

Additionally, there exist currently 
DOE-funded host State health 
agreements. For these existing and 
future agreements, HHS representatives 
will provide technical and public health 
assistance to the host States, including 
participating on the Technical Review/ 
Oversight Committees at the request of 
the host States. DHHS’ role in future 
analytic epidemiologic studies 
conducted through States will be 
discussed by DOE with HHS prior to 
negotiations of their agreement with 
States. 


C. Establishing ihe Research Agenda 


The HHS Advisory Committee will 
provide evidence and recommendations 
to HHS on establishing the research 
agenda. All energy-related analytic 
epidemiologic health studies proposed 
by DOE and HHS will be submitted to 
the HHS Advisory Committee. The HHS 
Advisory Committee will take into 
consideration information and proposals 
provided by DOE and its Advisory 
Committee as well as information and 
proposals from other agencies and 
organizations. HHS will then establish 
the research agenda and develop a 
research plan. 

HHS will provide DOE the research 
plan for review and comment. The HHS 
research plan will be revised each fiscal 
year to incorporate changes in the 
research agenda and to reflect changes 
in available resources. 

All DOE initiated analytic 
epidemiologic research projects, 
including dose reconstruction and 
exposure assessment studies essential 
for conducting these epidemiologic 
studies, would be offered first to HHS 
for consideration. However, DOE may 
conduct through alternate means an 
analytic epidemiologic study that it 
referred to HHS if the HHS Advisory 
Committee has recommended the study 
but HHS has chosen not to include it in 
its research agenda. Funding for such 
will come from a DOE source separate 
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from that funding level set aside for 
HHS-managed studies to be conducted 
under this MOU. 


D. Conducting Research Activities 


HHS will have sole responsibility for 
the design, conduct, analysis and 
scientific interpretation of the results for 
all transferred studies beginning at the 
time of transfer and for all future studies 
and programs covered under this MOU. 
HHS agrees to initially continue existing 
DOE grants and contracts. However, 
HHS will review all existing grants and 
contracts and continue, expand, or 
discontinue the projects based on this 
evaluation. This initial evaluation of 
current research activities and inclusion 
of those studies on a defined research 
agenda shall proceed with the advice of 
the HHS Advisory Committee and shall 
adhere to the principles specified in 
Section V.C. of this MOU. 

HHS will decide which studies will be 
performed intramurally and which will 
move to open competition for all 
extramural research. HHS will develop 
a schedule for determining when 
continuing programs will be recompeted 
HHS has the discretion to begin new 
intramural or extramural research 
consistent with the approved research 
agenda and resource availability. 


E. HHS Data Sources 


HHS will be responsible for the 
management of all data collected by 
HHS scientists, including data obtained 
from DOE. HHS will have access to all 
DOE and DOE-owned, contractor- 
operated facilities for the purpose of 
independently reviewing or collecting 
any health or environmental information 
or samples that HHS determines are 
necessary for conducting the analytic 
epidemiologic research consistent with 
the approved agenda. 


F. Procedures for Conducting Research 


HHS will employ established HHS 
peer review procedures for awarding 
research grants and contracts. These 
mechanisms include open competition, 
peer review, a competitive system for 
project renewals, and quality assurance 
for research in progress. The National 
Laboratories would be eligible to 
compete in this process along with other 
applicants to the extent permitted by 
law and DOE policies. 

Intramural research will be conducted 
in accordance with established 
mechanisms for assuring scientific peer 
review. After coordination with DOE, 
HHS will prepare and submit the 
necessary information collection 
proposals to OMB under the Paperwork 
Reduction Act. Representatives of 
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populations being studied shall be 
included in review panels which will be 
established as appropriate for studies - 
conducted under this MOU. These 
panels will allow for public comment on 
the design and conduct of all studies. 
Results of the studies will be 
communicated directly'to the Secretary 
of DOE and HHS and openly 
communicated to all interested parties. 
Notification of workers will be 
performed through existing HHS 
procedures and coordinated through 
DOE if the workers are from DOE or 
DOE owned, contractor-operated 
facilities. 


G. Classification of Documents and 
Security Clearances 


As soon as possible following the 
effective date of this MOU, HHS 
personnel with appropriate security 
clearances will participate in a DOE 
classification review of documents and 
data necessary for HHS to conduct the 
studies and programs described herein. 
HHS will complete all necessary 
paperwork for appropriate security 
clearances for its personnel so that they 
may examine classified documents and 
enter DOE and DOE-owned, contractor- 
operated facilities. e 


H. Use and Disclosure of Information 
Establishment of Privacy Act Systems 


HHS will establish the necessary 
Privacy Act systems of records for 
information provided to HHS by DOE 
(or will include such information in 
existing systems). Before integrating 
DOE data into a HHS system of records, 
HHS will consult DOE about provisions 
of the system notice, including the 
routine uses, applicable to the DOE data 
in the system. Before establishing a new 
system of records for DOE data, HHS 
will consult DOE about the provisions of 
the system notice, including the routine 
uses. 


Disclosure of Information to the Public 
Generally 


Information provided to HHS under 
this agreement that is requested by the 
public under the Freedom of Information 
Act shall be made available by HHS in 
accordance with the Act, 5 U.S.C. 
Section 552 and implementing 
regulations, 45 C.F.R. Part 5. In making 
decisions about disclosure, HHS will 
consult DOE about any information 
provided by DOE and identified in 
advance by DOE as warranting such 
consultation. 


Disclosure of Personally-Identifiable 
Information for Research Purposes 


As provided under applicable laws, 
HHS will not use or disclose any 
personally-identifiable information 
obtained from DOE or its contractors 
except for research purposes. HHS will 
not use information in identifiable form 
to make any determination about the 
rights, benefits, or privileges of any 
individual. HHS will use and disclose 
this information in accord with 
agreements under which the personally- 
identifiable information was obtained 
by DOE or its contractors provided this 
is consistent with applicable law. 
Subject to applicable law and such 
agreements, HHS will provide this 
information to DOE’s Comprehensive 
Epidemiologic Data Resource (CEDR) 
data base and otherwise may disclose 
this information outside HHS for 
research to persons or entities it deems 
qualified, after consultation with DOE 
and in accord with the provisions for 
disclosure in HHS Privacy Act notices. 
HHS shall notify DOE of any efforts on 
the part of anyone to obtain or use 
personally-identifiable information for 
purposes other than research and shall 
use and take appropriate steps to 
prevent improper disclosure. HHS will 
assist DOE as necessary in renegotiating 
(as required by section IV.A., above) 
any agreements that preclude disclosure 
to HHS of data held by DOE or its 
contractors. 


I. Release of Data From Completed 
Studies 


HHS will promptly disseminate 
results obtained through research 
covered by this MOU to the populations 
being studied. Public access, including 
DOE access, to data in HHS 
epidemiologic studies will be governed 
by applicable Federal laws and HHS 
implementing regulations. After HHS 
epidemiologic studies have been 
completed and reported, study data will 
be made available to the public and to 
CEDR without personal identifiers 
subject to the provisions of Sections 
V.G. and V.H. above. 


j. Reports to DOE 


HHS will report its progress to DOE 
on a quarterly basis for the first year of 
this MOU. After the first year, DOE and 
HHS will evaluate the reporting needs 
and determine the frequency of future 
reporting. 

K. Responsible Official 


HHS designates the following 
individual as the official point of contact 
for this MOU: Name: William L. Roper, 
MLD., M.P.H., Title: Director, Centers for 
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Disease Control, Address: 1600 Clifton 
Road, NE., Atlanta, GA, Telephone: 
(404) 639-3291 (FTS 236-3291). 


VI. Implementation of MOU 


The Secretaries of DOE and HHS will 
appoint a task force to oversee and 
assist in implementing this MOU. This 
task force will be appointed for one year 
and will report to the Secretaries at the 
end of its term. The task force will 
consist of staff from DOE and HHS. 


VII. Resources 


DOE will provide and transfer 
resources to HHS for the purpose of 
managing the DOE energy-related 
analytic epidemiologic research 
program. The funding and full-time 
equivalent (FTE) employment levels will 
be determined annually by agreement 
between designated agency official 
points of contact for this MOU (for DOE, 
see Section IV.F., for HHS, see Section 
V.K.} For FY 1991, funding for this 
program will be $14,145,000 for grants 
and contracts and $2,855,000 and 25 
FTEs for program operations, and for FY 
1992, program levels will be $14,725,000 
for grants and contracts and $6,200,000 
and 44 FTEs for program operations. 
Upon mutual agreement, resource levels 
may be amended at any time during the 
fiscal year, however in the event that 
HHS incurs extraordinary expenses as a 
result of DOE’s action to amend or 
constrain this MOU, HHS will be 
entitled to reimbursement for these 
expenses upon demonstration that 
additional and extraordinary costs were 
necessarily incurred. A copy of the 
signed agreement can be used by DOE 
as the basis for DOE to request the 
allocation of FTEs to HHS to carry out 
the terms of this agreement. 

The details of the levels of support to 
be furnished by DOE to HHS will be 
developed annually through a single 
interagency agreement. HHS will 
provide to DOE a description and 
justification for funding and FTE 
resource requirements for submission to 
OMB and Congress for the studies and 
programs described under this MOU. 
These submissions will be provided by 
HHS to DOE in a timeframe agreed upon 
that is consistent with DOE’s budget 
cycle. 

HHS will not accept responsibility for 
specific studies or undertake new 
programs unless the mutually agreed 
level of resources is sufficient to achieve 
the intended goals and objectives. If 
equipment is procured in order to 
provide service under this MOU, HHS 
will retain title to the equipment. 

Any requirement for the payment or 
obligation of funds by DOE established 
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by the terms of this Agreement shall be 
subject to the availability of 
appropriated funds. 

For the purposes of studies conducted 
by HHS or its grantees and contractors, 
HHS will prepare the necessary 
information collection proposis for OMB 
approval under the Paperwork 
Reduction Act. These proposals will be 
submitted by HHS to OMB. In the event 
that OMB fails to approve the 
information collection or allow adequate 
burden hours, HHS will be under no 
obligation to undertake or complete 
individual studies but will advise DOE 
and work with DOE to secure OMB 
approval which may result in necessary 
modification of reporting requirements. 


VIII. Duration of Agreement 


This agreement is effective when 
signed by both parties, shall initially 
remain in effect through FY 1995 unless 
amended by mutual written consent of 
both parties. The agreement is to be 
renewed annually thereafter by written 
mutual agreement. There is every 
intention to continue this agreement 
over the long-term. 


Mfg. Co., a Division of Barre-National, inc., 7205 Windsor 


: Pt ical 
Bivd., Baltimore, MD 21207. 


The holders of the sixteen NADA‘s 
listed below have requested that FDA 
withdraw approval of the applications 


international Nutrition, inc., 6664 L St., Omaha, NE 68117 

Biair Milling & Elevator Co., Inc., 1000 Main St., Atchison, KS 66002 
Dale Alley Co., P.O. Box 444, 222 Syivanie St., St. Joseph, MO 62504... 
international Nutrition, inc., 6664 L St., oe NE 68117 

international 


Lavergne captains 1038 Space Park South, Nashville, TN 37211 .. 
Lavergne Supplement Co., 1038 Space Park South, Nashvilie, TN 37211 
Supplement Co., 1038 Space Park South, Nashville, TN 37211.... 


IX. Modification or Cancellation 


This agreement, or any of its specific 
provisions, may be revised by signature 
approval of both of the parties signatory 
hereto, or their respective designees. 

Cancellation of the agreement may be 
accomplished only at the expiration of 
90-day advanced notification by either 
party. 

Department of Energy. 
Dated: December 19, 1990. 
James D. Watkins, 
Admiral, U.S. Navy (ret.), Secretary. 
Department of Health and Human Services. 
Dated: December 24, 1990. 
Louis W. Sullivan, 
Secretary. 
[FR Doc. 91-5347 Filed 3-6-91; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 


Agri-Basics, Conagra-Westfeeds, et al.; 


Withdrawal of Approval of New Animal 
Drug Applications 3 


AGENCY: Food and Drug Administration, 
HHS. 


T-61 E 
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ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of 20 new animal drug 
applications (NADA's) based on the 
written requests of the various 
applicants. 


EFFECTIVE DATE: March 18, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 


SUPPLEMENTARY INFORMATION: The : 
holders of the four NADA's listed below 
have informed FDA that the drug 
products approved under these NADA's 
are no longer marketed, and have 
requested in writing that FDA withdraw 
approval of the applications. Although 
some sponsors did not expressly waive 
their opportunity for a hearing, a written 
voluntary withdrawal request under 21 
CFR 514.115(d) is construed as a waiver 
of opportunity for a hearing. The 
NADA’s are identified as follows: 


a phosphate (Tylan). 
uthanasia Solution. 


Pyrantel tartrate (Banminth). 


because, due to changes in the animal 
drug regulations, NADA approval is no 


Selenium disulfide 


suspension (K-Sheen). 


longer required to manufacture these 
products. The NADA’s are as follows: 


Tylosin (Tylan). 

Tylosin phosphate (Booster Pax T-20). 

Hygromycin B (Alley Worm er 

Hygromycin B ( 
Tylosin and 


santas c ylan Sulfa). 


Tylosin phosphate (Pig and Swine Booster Premix T-100). 


Dale Alley Co., P.O. Box 444, 222 Syivanie St., St. Joseph, MO 62504. 
Dale Alley Co., P.O. Box 444, awe a Skee MO 62504 


Stutts Scientific Service, inc., P.O. Box 72, Ontario, CA 91762 
Agri-Basics, ConAgra-Westfeeds, 1420 Minnesota Ave., Billings, 
Agri-Basics, ConAgra-Westfeeds, 1420 Minnesota Ave., Billings, MT 59101 


Therefore, under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10) and redelegated to the 


Center for Veterinary Medicine (21 CFR 
5.84), and in accordance with § 514.115 
Withdrawal of approval of applications 


Tylosin (Tylan). 
Hygromycin B (Hytgromix 0.6) 


(21 CFR 514.115), notice is given that 
approval of the NADA’s listed shove 
and all supplements and amendments 
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thereto is hereby withdrawn, effective 
March 18, 1991. 

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
amending those portions of the 
regulations in 21 CFR 510.600, 522.900, 
524.2101, 558.95, 558.274, 558.325, 558.485, 
558.625, and 558.630 to reflect this 
withdrawal of approval. 


Dated: February 27, 1991. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 91-5299 Filed 3-6-91; 8:45 am] 
BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 


Program Announcement for Grants for 
Centers for Excellence in Minority 
Heaith Professions Education 


The Health Resources and Services 
Administration (HRSA) announces that 
applications for fiscal year (FY) 1991 for 
Grants for Centers of Excellence (COE) 
in Minority Health Professions 
Education are being accepted under the 
authority of section 782 of the Public 
Health Service Act (the Act), as 
amended by the “Disadvantaged 
Minority Health Improvement Act of 
1990”, Public Law 101-527. Regulations 
at 42 CFR part 57, subpart V (54 FR 
28067) govern this program. The FY 1991 
grant cycle for Centers of Excellence at 
certain Historically Black Colleges and 
Universities was in process prior to 
enactment of Public Law 101-527 and, 
therefore, is not a part of this notice. 
Comments are invited on the proposed 
definitions and funding priority. 

Approximately $1.5 million is 
available in FY 1991 for competing 
applications for Grants for Hispanic 
Centers of Excellence and $1.0 million is 
available for competing applications for 
Grants for Native American Centers of 
Excellence. Funds not expended for 
Historically Black Colleges and 
Universities, Hispanic and Native 
American Centers will be made 
available for competing applications for 
Grants for Other Minority Health 
Professions Education Centers of 
Excellence. It is expected that 6 
Hispanic COE grants averaging $250,000 
and 4 Native American COE grants 
averaging $250,000 will be supported 
with these funds. 

Institutions may not apply for more 
than one Center of Excellence or for 
more than one discipline. 


Eligibility 
Section 782, as amended by Public 


Law 101-527, authorizes the Secretary to 
make grants to schools of medicine, 


dentistry and pharmacy for the purpose 
of assisting the schools in supporting 
programs of excellence in health 
professions education for Black, 
Hispanic and Native American 
individuals. To qualify as a COE, a 
school is required to: 

1. Have a significant number of 
minority individuals enrolled in the 
school, including individuals accepted 
for enrollement in the school; 

2. Demonstrate that it has been 
effective in assisting minority students 
of the school to complete the program of 
education and receive the degree 
involved; 

3. Show that it has been effective in 
recruiting minority individuals to attend 
the school, including providing 
scholarships and other financial 
assistance to such individuals, and 
encouraging minority students of 
secondary educational institutions to 
attend the health professions school; 
and 

4. Demonstrate that it has made 
significant recruitment efforts to 
increase the number of minority 
individuals serving in faculty or 
administrative positions at the school. 

Also, for Hispanic Centers of 
Excellence, the health professions 
schools must agree to give priority to 
carrying out the duties with respect to 
Hispanic individuals. 

For Native American Centers of 
Excellence, the health professions 
school must agree to: 

1. Give priority to carrying out duties 
with respect to native Americans. 

2. Establish a linkage with one or 
more public or nonprofit private 
institutions of higher education whose 
enrollment of students has traditionally 
included a significant number of Native 
Americans for purposes of identifying 
potential Native American health 
professions students of the institution 
who are interested in a health 
professions career and facilitating their 
entry into health professions schools; 
and 

3. Make efforts to recruit Native 
American students, including those who 
have participated in the undergraduate 
program of the linkage school, and will 
assist them in completing the degree 
requirements of the health professions 
school. 

To qualify as an “Other Minority 
Health Professions Education Center of 
Excellence” a health professions school 
{i.e., a school of medicine, dentistry, or 
pharmacy) must have an enrollment of 
underrepresented minorities above the 
national average for student 
enrollements in that health professions 
discipline. 


Purposes 


Grants for Hispanic, Native American 
and Other Centers of Excellence may be 
used by the school for the following 
purposes: 

1. To establish, strengthen, or expand 
programs to enhance the academic 
performance of minority students 
attending the school; 

2. To establish, strengthen, or expand 
programs to increase the number and 
quality of minority applicants to the 
school; 

3. To improve the capacity of such 
school to train, recruit, and retain 
minority faculty; 

4. To carry out activities to improve 
the information resources and curricula 
of the school and clinical education at 
the school with respect to minority 
health issues; and 

5. To facilitate faculty and student 
research on health issues particularly 
affecting minority groups. 

Applicants must address at least three 
of the five legislative purposes. 


Healthy People 2000 Objectives 


The PHS is encouraging applicants to 
submit proposals that address 
achievement of Healthy People 2000 (a 
recent Departmental report) objectives, 
as applicable. In developing your 
application for this program, please 
consider the 22 priority areas set forth in 
the report. A list of these priority areas 
will be included in the application kit. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report; Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report; 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325 (telephone 
202-783-3238). 


Training and Service Linkage 


As part of its long-range planning, 
HRSA will be targeting its efforts to 
strengthening linkages between its 
training programs and Public Health 
Services programs which provide 
comprehensive primary care services to 
the underserved. 


Statutory Requirements 
Duration of Grants 


Payments under grants for Centers of 
Excellence may not exceed 3 years, 
subject to annual approval by the 
Secretary and to the availability of 
appropriations for the fiscal year 
involved. 





Maintenance of Effort 


A health professions school which is.a 
public school receiving a grant will be 
required to maintain expenditures of 
non-Federal amounts for the specified 
activities at a level not less than the 
level maintained by the school for the 
fiscal year proceding the first fiscal year 
for which the school applies after fiscal 
year 1990 to receive a grant. Nonprofit 
private health professions schools that 
are grant recipients will be required to 
maintain non-Federal expenditures only 
to the extent of the level of non-Federal 
amounts available to the school for the 
purpose. With respect to any other 
Federal amounts received by a health 
professions school and available for 
carrying out activities of the type 
supported under the Centers of 
Excellence authority, a school receiving 
a Centers of Excellence grant will be 
required to expend those other Federal 
funds before expending the Centers of 
Excellence grant. 

Statutory Definitions 

Health professions school means 
schools of medicine, denistry and 
pharmacy, as defined in section 701(4) 
and as accredited in section 701(5) of the 
Act. For purposes of the HBCU COEs, 
this definition means those schools 
described in section 701(4) of the Act 
and which have received a contract 
under section 788B of the Act 
(Advanced Financial Distress 
Assistance) for fiscal year 1987. 

Native Americans mean American 
Indians, Alaskan Natives, Aleuts and 
Native Hawaiians. 

Programs of Excellence means any 
programs carried out by a health 
professions school with funding under 
section 782 Grants for Centers of 
Excellence in Minority Health 
Professions Education. 


Proposed Definitions for Fiscal Year 
1991 


A significant number of minority 
individuals enrolled in the school means 
that to be eligible to apply for an 
Hispanic COE, a medical or dental 
school must have at least 25 enrolled 
Hispanic students, and a school of 
pharmacy must have at least 20 enrolled 
Hispanic students. To apply as a Native 
American COE, an eligible medical or 
dental school must have at least 8 
enrolled Native American students and 
a school of pharmacy must have at least 
5 enrolled Native American students. To 
be eligible to apply for an Other 
Minority Health Professions Education 
COE, an eligible school must have 
above the national average of 
underrepresented minorities (allopathic 


medicine 13%, denistry 15%, pharmacy 
11%) enrolled in the school. These 
numbers represent the critical mass 
necessary for a viable program. A viable 
program is one in which there is a 
sufficient number of students to warrant 
a Center of Excellence level educational 
program. Data from relevant 
professional associations indicate sharp 
differentiation in target group numbers 
among schools. Stated numerical levels 
are just above the median for schools 
reporting a critical mass necessary for a 
viable program. The requirement that 
schools applying for Other Minority 
Health Professions Education Centers 
have an enrollment of underrepresented 
students that is above the national 
average for that discipline is statutory. 

Effectiveness in Providing Financial 
Assistance will be evaluated by 
examining the data on scholarships and 
other financial aid provided to the 
targeted group in relation to the 
scholarships and financial aid provided 
to the total school population. 

Effectiveness in Recruitment will be 
evaluated by examining the first-year 
and total enrollments of targeted 
students in relation to the first-year and 
total enrollments for the entire school. 

Effectiveness in Retaining Students 
will be determined by retention rates for 
targeted group (e.g., 90 percent retention 
in the discipline realizing graduation 
from medical or dental school in 5 years 
and pharmacy in 4 years); and academic 
and non-academic support systems 
operative for the target group of 
students at the school. 

Hispanic means a person of Mexican, 
Puerto Rican, Cuban, Central or South 
American or other Spanish origin. 

Minority means an individual whose 


' race/ethnicity is classified as American 


Indian or Alaskan Native, Asian or 
Pacific Islander, Black or Hispanic. 

Underrepresented Minority means, for 
any given health profession, a racial or 
ethnic group whose percentage among 
the total supply of practitioners in that 
health profession is below that group's 
percentage in the total population. This 
definition has consistently encompassed 
Blacks, Hispanics, and Native 
Americans. 

The definitions, as used, for 
Effectiveness, Hispanic, Minority, and 
Underrepresented Minority are 
consistent with their application in other 
Title VI programs. 

In addition, the following mechanism 
may be applied in determining the 
funding of approved applications: 

Funding Priorities—favorable 
adjustment of review scores when 
application meets specified objective 
criteria. 
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Proposed Funding Priority for Fiscal 
Year 1991 

A priority for designating Hispanic 
Centers of Excellence will go to health . 
professions schools located in the 
Continental United States. 

In accordance with legislative history, 
priority will be given to health 
professions schools in the Continental 
U.S. where the vast majority of 
Hispanics live and are educated. 


Other Consideration 


HRSA hopes to achieve geographic 
dispersion of awards. Contingent on the 
outcome of the grant review process, 
HRSA plans to make awards in as many 
sections of the country as possible. 


Review Criteria 


The review of applications will take 
into consideration the following criteria. 
1. The degree to which the proposed 

project meets the legislative intent; 

2. The administrative and managerial 
ability of the applicant to carry out the 
project in a cost effective manner; 

3. The adequacy of the staff and 
faculty to carry out the program; 

4. The soundness of the budget for 
assuring effective utilization of grant 
funds, and the proportion of total 
program funds which come from non- 
Federal sources and the degree to which 
they are projected to increase over the 
grant period; 

5. The technical merit of the project as 
determined by the following elements: 

a. Delineation of specific objectives 
which are consistent with the legislative 
purposes, measurable, and outcome 
oriented. 

b. Description of a methodology which 
corresponds to the objectives and 
provides specific details on the 
activities, projects, or services which 
will be implemented to achieve the 
objectives, time frames of implementing 
the activities, projects or services, target 
population, responsible staff, and 
facilities which will be used to 
accomplish the obejectives. 

c. Description of a comprehensive 
evaluation plan inclusive of all 
objectives and activities and program 
performance indicators. 

6. The number of individuals who can 
be expected to benefit from the project; 

7. The overall impact the project will 
have no strengthening the school’s 
capacity to train the targeted minority — 
health professional and increase the 
supply of such minority health 
professionals available to serve minority 
populations in underserved areas; and 

8. The degree to which the applicant 
can arrange to continue the proposed 
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project beyond the federally-funded 
project period. 

The proposed priority does not 
preclude funding of other eligible 
approved applications. Accordingly, 
entities which do not qualify for or elect 
to request consideration for the 
proposed priority are encouraged to 
submit applications. 

Interested persons are invited to 
comment on the proposed definitions 
and funding priority. Normally, the 
comment period would be 60 days. 
However, due to the need to implement 
this new program in Fiscal Year 1991, 
this comment period has been reduced 
to 30 days. All comments received on or 
before April 8, 1991, will be considered 
before the final definitions and funding 
priority are established. No funds will 
be allocated or final selections made 
until a final notice is published stating 
whether the definitions and funding 
priority will be applied. 

Written comments should be 
addressed to: Director, Division of 
Disadvantaged Assistance, Bureau of 
Health Professions, Health Resources 
and Services Administration, Parklawn 
Building, room 8A-09, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and 
copying at the Division of 
Disadvantaged Assistance, Bureau of 
Health Professions, at the address above 
weekdays (Federal holidays excepted) 
between the hours of 8:30 a.m. and 5 
p.m. ‘ 
Application Requests 

Requests for application material and 
questions regarding grants policy should 
be directed to: Grants Management 
Officer (D34), Bureau of Health 
Professions, Health Resources and 
Services Administration, 5600 Fishers 
Lane, room 8C-22, Rockville, Maryland 
20857, telephone: (301) 443-6857. 

Completed applications should be 
forwarded to the Grants Management 
Officer at the above address. 

Questions regarding programmatic 
information should be directed to: 
Division of Disadvantaged Assistance, 
Bureau of Health Professions, Health 
Resources and Services Administration, 
5600 Fishers Lane, room 8A-09, 
Rockville, Maryland 20857, telephone: 
(301) 443-2100. 

To receive consideration, applications 
must meet the deadline of April, 8, 1991, 
which means they must either be: 

1. Received on or before the deadline 
date, or 

2. Postmarked on or before the 
deadline and received in time for 
submission to an independent review 
group. A legibly dated receipt from a 


commerical carrier or the U.S. Postal 
Service will be accepted in lieu of a 
postmark. Private metered postmarks 
shall not be acceptable as proof of 
timely mailing. 

Late applications not accepted for 
processing will be returned to the 
applicant. 

The standard application form, PHS 
6025-1, HRSA Competing Training Grant 
Application and General Instructions 
have been approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act. The OMB 
clearance number is 0915-0060. The 
Program, Grants for Center of 
Excellence in Minority Health 
Professions Education is listed at 93.157 
in the Catalog of Federal Domestic 
Assistance. Applications submitted in 
response to this announcement are not 
subject to the provisions of Executive 
Order 12372, Intergovernmental Review 
of Federal Programs (as implemented 
through 45 CFR part 100). 


Dated: March 1, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 91-5353 Filed 3-6-91; 8:45 am] 
BILLING CODE 4160-15-M 


National Institutes of Health 


Division of Research Grants Meeting 
of the Division of Research Grants 
Advisory Committee 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Division of Research Grants Advisory 
Committee, April 8, 1991, Conference 
Room 10, Building 31C, National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda, Maryland 20892. 

The entire meeting will be open to the 
public from 8:30 a.m. to 4:30 p.m. The 
one-day meeting will include a 
discussion of the development of the 
electronic grant application and a draft 
NIH plan for managing the costs of 
biomedical research. Attendance by the 
public will be limited to space available. 

The Office of Committee 
Management, Division of Research 
Grants, Westwood Building, National 
Institutes of Health, Bethesda, Maryland 
20892, telephone (301) 496-7534, will 
furnish a summary of the meeting and a 
roster of the committee members. 

Dr. Samuel Joseloff, Executive 
Secretary of the Committee, Westwood 
Building, Room 449, National Institutes 
of Health, Bethesda, Maryland 20892, 
phone (301) 496-7441, will provide 
substantive program information upon 
request. 


Dated: February 8, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-5326 Filed 3-6-91; 8:45 am] 
BILLING C..DE 4140-01-4 


National Heart, Lung, and Blood 
institute; Meeting of the Cardiology 
Advisory Committee 


Pursuant to Public Law 92-463, notice 
is hereby given of a meeting of the 
Cardiology Advisory Committee, 
National Heart, Lung, and Blood 
Institute, March 25-26, 1991, Building 
31C, Conference Room 8, National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda, Maryland 20892. 

The entire meeting will be open to the 
public from 9 a.m. on March 25 to 
adjournment on March 26. Attendance 
by the public will be limited to space 
available. Topics for discussion will 
include a review of the research 
programs relevant to the Cardiology 
area and consideration of future needs 
and opportunities. 

Terry Bellicha, Chief, Communications 
and Public Information Branch, National 
Heart, Lung, and Blood Institute, room 
4A21, Building 31, National Institutes of 
Health, Bethesda, Maryland 20892, (301) 
496-4236, will provide a summary of the 
meeting and a roster of the committee 
members. 

Michael J. Horan, M.D., Associate 
Director for Cardiology, Division of 
Heart and Vascular Diseases, National 
Heart, Lung, and Blood Institute, room 
320, Federal Building, Bethesda, 
Maryland 20892, (301) 496-5421, will 
furnish substantive program information 
upon request. 


{Catalog of Federal Domestic Assistance 
Program No. 13.837, Heart and Vascular 
Diseases Research, National Institutes of 
Health) 

Dated: February 28, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-5325 Filed 3-86-91; 8:45 am] 
BILLING CODE 4140-01-m 


Human Gene Therapy Subcommittee; 
Meeting 


Pursuant to Public Law 92-463, notice 
is hereby given of a meeting of the 
Human Gene Therapy Subcommittee (a 
subcommittee of the Recombinant DNA 
Advisory Committee) on April 5, 1991. 
The meeting will be held at the National 
Institutes of Health (NIH), Building 31, 
Conference Room 6, 9000 Rockville Pike, 
Bethesda, Maryland 20892, starting at 





approximately 9 a.m. to adjournment at 
approximately 5 p.m. 

The meeting will be open to the public 
to discuss the following proposed 
actions under the NJH Guidelines for 
Research Involving Recombinant DNA 
Molecules (51 FR 16958): 

I. Addition to appendix D of the “NIH 
Guidelines” a Human Gene 
Transfer Protocol/Dr. Lotze 


In a letter dated September 13, 1990, 
Dr. Michael T. Lotze of the University of 
Pittsburgh School of Medicine indicated 
his intention to submit a human gene 
transfer protocol to the Human Gene 
Therapy Subcommittee and the 
Recombinant DNA Advisory Committee 
for formal review and approval. The title 
of this protocol is: 

The Administration of Interleukin-2, 
Interleukin-4, and Tumor Infiltrating 
Lymphocytes to Patients with Melanoma 

The protocel was reviewed during the 
Human Gene Therapy Subcommittee 
meeting on November 30, 1990, and 
forwarded to the Recombinant DNA 
Advisory Committee on February 4, 
1991, for their approval. The 
Recombinant DNA Advisory Committee 
deferred approval and sent the protocol 
back to the Human Gene Therapy 
Subcommittee for further deliberation at 
its next meeting on April 5, 1991. 


IL. Addition to appendix D of the “NIH 
Guidelines” R a Human Gene 
Transfer Protocol/Dr. Cornetta 


In a letter dated July 25, 1990, Dr. Ken 
Cornetta of the University of 
Wisconsin/Madison indicated his 
intention to submit a human gene 
transfer protocol to the Human Gene 
Therapy Subcommittee and-the 
Recombinant DNA Advisory Committee 
for formal review and approval. The title 
of this protocol is: 

BMT 9049—Retroviral-Mediated Gene 
Transfer of Bone Marrow Cells During 
Autologous Bone Marrow Transplantation for 
Acute Leukemia: Understanding Disease 
Recurrence 

The protocol was reviewed during the 
Human Gene Therapy Subcommittee 
meeting on November 30, 1990. The 
protocol was deferred with the request 
for additional data and further 
consideration at the next meeting on 
April 5, 1991. 


Ill. Addition to Appendix D of the “NIH 
Guidelines” Regarding Human Gene 
Transfer Protocols/Dr. Brenner 


In a letter dated February 22, 1991, Dr. 
Malcolm K. Brenner of St. Jude 
Children’s Research Hospital indicated 
his intention to submit two human gene 
transfer protocols to the Human Gene 
Therapy Subcommittee and the 


Recombinant DNA Advisory Committee 
for formal review and approval. 


The first protocol is entitled: 


A Phase 1/ff Trial of High-Dose Carboplatin 
and Etoposide With Autologous Marrow 
Support for Treatment of Stage D 
Neuroblastoma in First Remission: Use of 
Marker Genes to Investigate the Biology of 
Marrow Reconstitution and the Mechanism 
of Relapse 

The second protocol is entitled: 
A Phase Ii Trial of High-Dose Carboplatin 
and Etoposide With Autologous Marrow 
Support for Treatment of Relapse/Refractory 
Neuroblastoma Without Apparent Bone 
Marrow Involvement: Use of Marker Genes 
to Investigate the Biology of Marrow 
Reconstitution and the Mechanism of Relapse 


This second protocol was reviewed 
during the Human Gene Therapy... 
Subcommittee meeting on November 30, 
1990. The protocol was deferred with a 
request for additional data and further 
consideration at the next meeting on 
April 5, 1991. 


IV. Addition to Appendix D of the “NIH 
Guidelines” Regarding a Human Gene 
Transfer Protocol/Dr. Deisseroth 


In a letter dated December 20, 1990, 
Dr. Albert B. Deisseroth of the MD 
Anderson Cancer Center indicated his 
intention to submit a human gene 
transfer protocol to the Human Gene 
Therapy Subcommittee and the 
Recombinant DNA Advisory Committee 
for formal review and approval. The title 
of this protocol is: 

Autologous Transplantation for Chronic 
Myelogenous Leukemia: Retroviral Marking 
to Discriminate Between Relapses Arising 
From Residual Systemic Disease vs. Residual 
Contamination of Autologous Marrow 


V. Addition to Appendix D of the “NIH 
Guidelines” Regarding a Human Gene 
Therapy Protocol/Drs. Ledley and Woo 


In a letter dated December 19, 1990, 
Drs. Fred D. Ledley and Savio L. C. Woo 
of the Baylor College of Medicine 
indicated their intention to submit a 
human gene therapy protocol to the 
Human Gene Therapy Subcommittee 
and the Recombinant DNA Advisory 
Committee for formal review and 
approval. The title of this protocol is: 
Hepatocellular Transplantation in Acute 
Hepatic Failure and Targeting Genetic 
Markers to Hepatic Cells 


V. Other Matters To Be Considered by 
the Committee 

Protocols which are approved by the 
Human Gene Therapy Subcommittee 
will be forwarded to the Recombinant 
DNA Advisory Committee for 
consideration during their May 31, 1991, 
meeting. . 
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Attendance by the public will be 
limited to space available. Members of 
the public wishing to speak at this 
meeting may be given such opportunity 
at the discretion of the Chair. 

Dr. Nelson A. Wivel, Director, Office 
of Recombinant DNA Activities, 
National Institutes of Health, Building 
31, room 4B11, Bethesda, Maryland 
20892, telephone (301) 496-9838, fax 
(301) 496-9839, will provide materials to 
be discussed at this meeting, roster of 
committee members, and substantive 
program information. A summary of the 
meeting will be available at a later date. 

OMB‘s “Mandatory Information 
Requirements for Federal Assistance 
Program Announcements” (45 FR 39592, 
June 11, 1980) requires a statement 
concerning the official Government 
programs contained in the Catalog of 
Federal Domestic Assistance. Normally 
NIH lists in its announcements the 
number and title of affected individual 
programs for the guidance of the public. 
Because the guidance in this notice 
covers not only virtually every NIH 
program but also essentially every 
Federal research program in which DNA 
recombinant molecule techniques could 
be used, it has been determined not to 
be cost effective or in the public interest 
to attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could 
not be certain that every Federal. 
program would be included as many 
Federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the individual 
program listing, NIH invites readers to 
direct questions to the information 
address above about whether individual 
programs listed in the Catalog of 
Federal Domestic Assistance are 
affected. 


Dated: February 28, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 91-5324 Filed 3~-6-91; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 
[Docket No. N-91-3223] 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Housing. 
ACTION: Mortgagee letter. 
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SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review,-as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 


ADDRESSES: Comments should refer to 
the proposal by name and should be 
sent to: Wendy Sherwin, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
725 17th Street NW., Washington, DC 
20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street SW., 
Washington, DC 20410, telephone (202) 
708-0050. This is not a toll-free number. 
Copies of the proposed forms and other 
available documents submitted to OMB 
may be obtained from Mr. Cristy. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). It is also 
requested that OMB complete its review 
within seven days. 

The notice lists the following 
information: (1) The title of the 


Annual 


information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and addresses of an 
agency official familiar with the 
proposal and the OMB Desk Officer for 
the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: February 22, 1991. 

Arthur J. Hill, 
Acting Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Mortgagee letter implementing 
the section 235(r) Refinancing 
Program. The mortgagee letter sets 


Annual Recordkeeping—HUD-approved lenders and section 235 mortgagors 


Total Estimated Burden Hours: 48,260. 

Status: New. 

Contact: Robert E. Falkenstein, Jr., HUD, 
(202) 708-2720. Wendy Sherwin, OMB, 
(202) 395-6880. 


Dated: February 22, 1991. 


Refinancing Section 235 Mortgages 


Supporting Statement for Requests for 
OMB Approval Under the Paperwork 
Reduction Act and 5 CFR 1320 


Responses to Justification Items 1 thru 
15 


1. Circumstances that make the 
collection of information necessary— 
Old section 235 mortgage refinancings 
are complex transactions that require 
the originating mortgagee and/or the 
Department of Housing and Urban 
Development (the Department) to 
= one or more of the following 
tasks: 


a. process and underwrite the 
application for section 203(b) or section 
235(r) mortgage insurance, 

b. process and verify the application 
for section 235(r) assistance and 
determine the mortgagors’ eligibility for 
assistance and the amount of the 
assistance payments, 

c. complete and execute on HUD's 
behalf a document to modify and 
subordinate its recapture mortgage to 
the section 203(b) Streamline or section 
235(r) mortgage (if applicable), and 

d. handle the miscellaneous details of 
the refinancing transaction, such as, 
terminating the old Assistance 
Payments Contract (APC), establishing 
the new assistance payments account 
with HUD, etc. 

Processing, underwriting and 
servicing the section 203(b) or section 
235(r) mortgage must conform to the 
policies and procedures as set forth in 
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forth the information collection 
requirements that include prior OMB- 

. approved forms and forms that are 
peculiar to the refinancing of section 
235 mortgages. The reporting burden 
reflects the additional burden caused 
by the forms that are peculiar to the 
refinancing of section 235 mortgages. 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: 
This mortgagee letter established the 
procedures and requirements under 
which mortgage industry and section 
235 mortgagors must comply to 
refinance a section 235 mortgage to a 
section 235(r) mortgage where the 
mortgagor can lower the mortgage’s 
interest rate and retain the benefits of 
the Federal subsidy to assist in the 
monthly payments of the section 
235(r) mortgage. 

Form Number: None. 

Respondents: HUD-approved lenders, 
section 235 mortgagors and the 
general public. 

Frequency of Submission: On a case-by- 
case basis. 

Reporting Burden: 


the attached mortgagee letter and 
Federal Register notice, HUD Handbook 
4330.1 (Administration of Insured Home 
Mortgages), HUD Handbook 4155.1, Rev- 
3 (Mortgage Credit Analysis for 
Mortgage Insurance on One-to-Four 
Family Properties), and 24 CFR part 203 
of part 235. 

The following statutes and regulations 
authorize the Secretary to insure 
mortgages where the collection of the 
information is needed to evaluate the 
applications for section 203(b) or section 
235(r) mortgage insurance and section 
235(r) assistance: 

a. 12 USC 1701 et seq. (Short Title: 
“the National Housing Act”) (See 
Attachment 1, page 2 of 2, Privacy Act 
Information), 

b. The Debt Collection Act of 1982 
(See Attachment 1, page 2 of 2, Privacy 
Act Information), 
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Note: The Debt Collection Act of 1982 
requires persons applying for a federal 
insured or guaranteed loan to furnish his or 
ber social security number. 


c. Section 125 of the Department of 
Housing and Urban Development 
Reform Act of 1989 {the Reform Act of 
1989) (See Attachment 3), and 

d. 24 CFR part 203 and part 235 (See 
Attachment 2, 24 CFR part 235), 

e. the attached Federal Register notice 
(notice) that sets forth the provisions of 
section 125 of the Reform Act of 1989 
and implements the section 235(r) 
Refinance Program. 

Note: The Reform Act of 1989 authorizes 
the implementation of the section 235{r) 
Refinance Program via a Federal Register 
notice. 


2. The information is collected by the 
originating mortgagee at mortgage 
application and is used by the 

originating mortgagee to process the 
applications for section 203(b) or section 
235(r) mortgage insurance and section 
235(r) assistance. The applications are 
underwritten and certified by the 
originating mortgagee or the 
Department. 

The information is needed for the 
evaluation oi the applications, the 
Department's financial management and 
accounting system(s) and the 
Department's monitoring of the 
origination and servicing activities of 
the mortgagee. 

If the information is not collected the 
originating mortgagee and/or the 
Department cannot make the proper 
underwriting decision and the 
Department's data base would be 
incomplete for its financial management 
and accounting system(s). Furthermore, 
the Department's efforts to monitor the 
origination and servicing activities of 
the mortgagee would be debilitated. 

3. Section 235 refinancing transactions 
will vary on a case by case basis where 
the only obstacle is the practicality of 
automating a process that employs 
forms (that are uniform) but the 
responses have diverse variations. Thus, 
the process does not render itself to 
automation. There are no technological 
or legal obstacles to reduce the burden. 

4. The mortgagee letter and notice 
have been reviewed via the 
“Departmental Clearance Process” 
(HUD-22) and were re-cleared after 
substantial changes were required by 
the Office of Policy Development and 
Research (PD & R). These documents 
have been scrutinized to avoid 
duplication in policies, procedures, etc. 
Duplication, if any, is minimal. 

5. Similar information cannot be used 
or modified for use for the purpose(s) 
described in response 2 on page 2 


because the information that is required 
for the refinance transaction is not 
resident to any one system or location 
{i.e., the information must be collected 
from the servicing mortgagee and the 
mortgagor) and the information is not 
up-to-date or does reflect the current 
status of the old section 235 mortgage 
account and the mortgagors’ income, 
family composition and occupancy. 

The refinance transaction requires 
new (up-to-date) information about the 
mortgagors and their old section 235 
mortgage account so that the originating 
mortgagee and/or HUD can process and 
underwrite the section 203{b) or section 
235(r) mortgage application and 
determine the mortgagors’ eligibility for 
section 235(r} assistance and the amount 
of the assistance payments. 

6. The mortgagee letter and notice do 
not involve small business or other 
small entities. 

7. The main consequence to the 
refinance program and policy activities 
if the collection were conducted less 
frequently is that the originating 
mortgagee and the Department could not 
properly perform the tasks set forth in 
response 1 on page 1. Furthermore, the 
Department could not properly 
administer its financial management 
and accounting system(s) and monitor 
the origination and servicing activities 
of the mortgagee. 

8. There are no special circumstances 
that require the collection of the 
information to be conducted in a manner 
inconsistent with the guidelines in 5 CFR 
1320. 

9. The Department has consulted with 
the Mortgage Bankers of America (MBA) 
and various investors of mortgages and 
mortgage backed securities. 

All parties are in agreement that new 
(up-to-date) information must be 
obtained from the mortgagor and 
servicing mortgagee to properly perform 
the tasks set forth in Response 1 on Page 
1 and to allow the Department to 
administer its financial management 
and accounting system(s) and monitor 
the origination and servicing activities 
of the mortgagees. 

10. The Application for section 203(b) 
or section 235{r} Mortgage Insurance 
and the Application for section 235 
Assistance are subject to the Right of 
Financial Privacy Act of 1978. 

11. There are no questions of a 
sensitive nature. 

12. Estimates of annualized costs to 
the Federal Government (The 
Department) and the Public are as 
follows: 

a. Estimated Annualized Costs (EAC) 
to the Department — number of Cases 
X Burden (Percentage of an Hour} < 
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Cost/Hour 3,800 * x .27 hours x $17.12/ 
Hour = $17,565.12 EAC 


b. Estimated Annualized Costs (EAC) 
to the Public — number of Cases x 
Burden (Percentage of an Hour) x Cost/ 
Hour 34,200 * x .27 hours x $17.12/ 
Hour = $158,086.08 EAC 


c. Cost/Hour Calculation: The cost per 
hour (Cost/Hour) is based on the salary 
of a GS 11 (Step One) and estimated 
operational expenses (i.e., $29,981.00 — 
2087 man hours = $14.37 per hour plus 
operational expenses of $2.75). The 
grand total is $17.12 per hour. 


13. The burden of the collection of the 
information as set forth in the 
Tabulation of Annual Reporting Burden 
(attached) has not been empirically 
analyzed, but has been evaluated based 
on the Department's experience with the 
section 203{b) and section 235 Programs. 
(See Tabulation of Annual Reporting 
Burden) 


14. Implementation of section 125 of 
the Reform Act of 1989 and a change in 
policy that allows the subordination of a 


section 235 recapture mortgage to a new 
section 203(b) Streamline mortgage. 


15. The information collected will not 
be published for statistical use. 


Excerpts From Pending HUD 
Communication to Mortgagees on 
Refinancing Section 235 Mortgages 


What follows is an exhibit containing 
extensive excerpts from a draft 
mortgagee letter explaining the section 
235 refinancing program. This exhibit is 
not published for effect, but only for the 
purpose of demonstrating the kinds of 
information collections that the 
refinancing program will require. 
Selected attachments to the draft 
mortgagee letter are also published as a 
part of this exhibit. Attachments that do 
not affect the information collection 
burden are omitted. 


Readers are cautioned that the 
content of the draft mortgagee letter 
may be changed before its publication 
for effect. Its publication here is solely 
for illustrative purposes, so that the 
paperwork burden on the public can be 
evaluated. 


* Historically, Direct Endorsement mortgages 
have underwritten 90 percent and the Department 
has underwritten 10 percent of all section 203(b) 
mortgages since 1987. It is assumed that these 
percentages will remain the same for the section 
235(r) Refinance Program. 
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Exhibit 
Mortgagee Letter 91- 
To: All Approved Mortgagees 


Attention: Originating and Servicing 
Mortgages 


Subject: Refinancing Section 235 
Mortgages 


The purpose of this letter is to set 
forth comprehensive procedures for 
refinancing section 235 mortgages with 
new morigages insured under section 
203(b) or section 235(r) of the National 
Housing Act. 

Currently, the Department of Housing 
and Urban Development (HUD) is 
subsidizing old section 235 mortgages 
with interest rates as high as 17% 
percent. Prior to this letter there has 
been no incentive for mortgagors with 
high interest rates to refinance their old 
section 235 mortgage as their share of 
the monthly mortgage payment is 
equivalent to or less than a monthly 
mortgage payment that would be 
associated with a lower interest rate. 
Furthermore, some mortgagors have not 
been able to refinance their high interest 
rate section 235{i) mortgage because the 
amount due HUD under the recapture 
mortgage (a second mortgage which 
allows HUD to recapture section 235 
assistance payments made on behalf of 
the mortgagors) could not be paid or 
HUD’s policy prohibiting the 
subordination of the recapture mortgage 
prevented the refinance of the old 
section 235(i) mortgage to a section 
203(b) Streamline mortgage. 

These comprehensive procedures are 
designed to give financial incentives to 
section 235 mortgagors and HUD- 
approved mortgagees. HUD’s prime 
purpose is to lower the high interest 
rates associated with old section 235 
mortgages and to save the Federal 
subsidy (section 235 assistance 
payments). Approximately 38,000 
section 235 insured mortgages with 
interest rates of 10 percent or higher 
may be eligible to be refinanced. 

Old 235 mortgages, where the old 
Assistance Payments Contract (APC) 
has been properly suspended or 
terminated {or should have been 
suspended or terminated—See Page 5 
for details) by the old servicing 
mortgagee, are not eligible to be 
refinanced under the 235(r) Program; 
but, may be refinanced under section 
2u3{b) per the Refiniance Procedures on 
Page 26 or the Streamline Refinance 
Procedures on Pages 26 and 27. 
Mortgagors, who are eligible for the 
235(r) Program, may elect to refinance 
under section 203(b). 


The old APC is terminated on the day 
before the date of disbursement of the 
mortgage proceeds of the new section 
230(b) or 235(r) mortgage. If the old 235 
mortgage is refinanced with a section 
203(b) mortgage, then there is no 
entitlement to an APC. Only when an 
old 235 mortgage is refinanced with a 
section 235{r) mortgage, where the 
mortgagors meet the requirements of 
this letter, will continuation of the 
assistance payments under a new APC 
take place. (See Paragraph K, Pages 13 
through 16, for additional details). 

A recapture mortgage, which is 
associated with an old 235{i) mortgage 
that is refinanced by a 235(r) or a 203({b) 
(Streamline) mortgage, can be 
subordinated to a new 235(r) or 203(b) 
mortgage under the requirements and 
procedures in this letter. (See Paragraph 
M on Pages 16 through 19 for additional 
details) 

For the purpose of this letter, the 
following definitions will apply: 

“Old 235 mortgages” refers to any 235 
mortgage which is insured under Section 
235(b), 235(i), or 235{j)(4) of the National 
Housing Act which includes “old 235{i) 
mortgages” and “old 235 revised 
recapture 10 mortgages”; 

Note: A 235(r) mortgage that is 
subsequently refinanced to a 235(r} mortgage 
is included in this definition. 


“Old 235{i) mortgages” refers to any 
234(i) mortgage that has a recapture 
mortgage which includes “old 235 
revised recapture 10 mortgages”; and, 

“Old 235 revised recapture 10 
mortgages” refers to only those old 
235(i) mortgages that have a recapture 
mortgage and an old APC with an 
original contract term of 10 years {all 
other old 235 mortgages have an APC 
with a term equal to the original 
mortgage term). 

“235{r) mortgages” refers to the 
mortgages which refinance old 235 
mortgages, old 235{i) mortgages or old 
235 revised recapture 10 mortgages. 

(See Attachment 1, 235 Mortgages, for 
additional information). 

The 235(r) Program— 

A. General—The Department of 
Housing and Urban Development 
Reform Act of 1989 (Reform Act) 
authorizes HUD to insure new 
mortgages (235(r) mortgages) under 
Section 235{r) of the National Housing 
Act that refinance old 235 mortgages. 
Effective with the date of this letter, 
HUD is implementing the 235(r) 
Program. 

B. HUD Handbook 4330.1, 
Administration of Insured Home 
Mortgages, Chapters 10 and 11—The 
requirements and procedures in 
Handbook 4330.1, Chapiere 10 and 11, 
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apply to the 235(r) mortgages and must 
be followed in processing, 

and servicing these mortgages. 
Mortgagees can obtain Handbook 4330.1 
by contacting the local HUD Field 
Office. Additional requirements and 
procedures are set forth in this letter. 

The recertification requirements and 
procedures in chapter 10 of Handbook 
4330.1 must be used as the “initial” 
certification requirements and 
procedures for the 235{r) mortgage. After 
the 235(r) mortgage has been executed 
by the mortgagors and the new servicing 
mortgagee begins servicing the 
mortgage, the recertification 
requirements and procedures must be 
performed by the mortgagors and the 
new servicing mortgagee on an annual 
basis, when requested by the 
mortgagors or when the mortgagors 
report any future increases in the 
family’s income which, in total, 
increases the family’s monthly gross 
income by $50.00 or more. 

C. Section 235(r) Mortgage 
Application Processing—Section 235(r) 
mortgage applications can be processed 
by any HUD-approved (originating) 
mortgagee and are eligible to be 
processed and underwritten by Director 
Endorsement (DE) mortgagees and 
underwriters. Furthermore, DE 
underwriters are not subject to a “test 
case” requirement and Direct 
Endorsement approval by any HUD . 
Field Office qualifies the mortgagee to 
process and underwrite these 
applications. 

Loan correspondents, who are 
sponsored by a DE mortgagee, must 
send the mortgage applications to their 
sponsor for processing and 
underwriting. Originating mortgagees, 
who are not a DE mortgagee, must send 
the mortgage applications to the local 
HUD Field Office (where the property is 
located) for regular processing and 
underwriting. 

Section 235{r) mortgages that are 
processed and underwritten by DE 
mortgagees and underwriter are subject 
to a fifty percent (50%) “Post 
Endorsement and Technical Review” 
requirement when the case binder is 
sent to the local HUD Field Office for 
endorsement. If the review reveals that 
the underwriter miscalculated the 
amount of the assistance payments and 
the miscalculation results in an 
overpayment of assistance payments 
then the local HUD Field Office will 
notify the originating mortgagee in 
writing and will include instructions on 
how to handle the overpayments. 
Furthermore, the local HUD Field Office 
will notify the Subsidy Accounting 
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Branch at HUD Headquarters about the 
overpayment. R 

D. Prerequisites and Conditions of the 
235(r) Program—The following 
prerequisites must be met before the 
mortgagors may obtain a 235(r) 
mortgage tgo refinance their old 235 
mortgage: . 

(1) the mortgagors must be currently 
eligible for assistance under the old 


(2)O the old servicing mortgagee must 
be receiving monthly assistance 
payments from HUD on the mortgagors’ 
behalf under the old APC. 

(3) the mortgagors must be occupying 
the property which his subject to the old 
235 mortgage and must continue 
occupancy after the 235(r) mortgage is 
closed, and 

(4) the mortgagors must complete and 
execute a form HUD-92900, Application 
of HUD/VA Insured Mortgage, and a 
new form HUD-93100, Application for 
Homeownership Assistance under 
Section 235 of the National Housing Act, 
detailing the family’s composition, 
income, employment and occupancy, 
and sign a certification averring its 
accuracy. 

Mortgagors, who are members of a 
cooperative association operating a 
housing project and who are eligible for 
and receiving assistance payments 
under an old APC, are not eligible to 
participate in the 235(r) Program. 

If these prerequisites are met the 
originating mortgagee must complete the 
following conditions before HUD can 
guarantee insurance of a 235{r) 
mortgage: 

(1) process (and underwrite if a DE 
processed case) the 235(r) applications 
for mortgage insurance and assistance 
payments in accordance with the 
requirements and procedures in this 
letter; 

(2) determine from the new Form 
HUD-93100 and other documents that 
the mortgagors continue to be eligible 
for assistance and the amount of the 
assistance payments under the new 
APC that is associated with the 235(r) 
mortgage; 

(3) determine that the mortgagors 
have sufficient income to make their 
share of the full monthly mortgage 
payment with 20 percent of adjusted 
monthly income (or, 28 percent, if an old 
235 revised recapture 10 morigage is 
refinanced); 

(4) determine that the refinance 
transaction will result in a reduction of © 
the monthly principal and interest 
payments from those required on the old 
235 mortgage note; otherwise, it is not 
eligible to be refinanced under the 235(r) 
Program; 


The reduction is based on the 
difference between the Principal and 
Interest (P+I) payments of the old 235 
mortgage at the mortgage note interest 
rate and the 235(r) mortgage at the 
235(r) interest rate. 

(5) perform a mortgage credit analysis 
(as described in HUD Handbook 4155.1, 
REV-3, Mortgage Credit Analysis for 
Mortgage Insurance on One-to-Four 
Family Properties; no appraisal is 
required for the 235(r) Program) when 
the mortgagors’ share of the full monthly 
payment increases more than $50.00 per 
month under the 235(r) mortgage; 

(6) assure HUD that all overpayments 
of assistance payments have been 
refunded to HUD by the old servicing 
mortgagee (if the overpayment of 
assistance payments have not been 
refunded the 235(r) or 203(b) mortgage 
application cannot be approved); and 

(7) consummate (close) the refinance 
transaction, if it is found acceptable. 

If the originating mortgagee discovers. 
during the 235(r) mortgage application 
process (i.e., review of new form HUD 
93100 and its supporting documentation) 
that the mortgagors were erroneously 
determined to be eligible for assistance 
under the old APC by the old servicing 
mortgagee then the originating 
mortgagee must reject the mortgage 
application since these mortgagors are 
not eligible for a 235(r) mortgage. The 
rejection must be in writing. If the 
mortgagors question the rejection they 
should be referred to the old servicing 
mortgagee for an explanation and a 
possible recertification of their 
eligibility under the old APC. 


E. Upfront Costs of the 235{r) Mortgage 
and Related Issues 


1. Actual Upfront Costs—Originating 
mortgagees must pay all the actual 
upfront costs associated with the 235(r) 
mortgage. These costs include, but are 
not limited to: the one percent (1%) loan 
origination fee, the mortgagors’ prepaid 
interest (up to the first 10 days), 
discounts points, closing costs and the 
financial incentives paid to the 
mortgagors. The actual upfront costs 
cannot be included in the 235{r) 
mortgage amount. 

The mortgagors must pay their 
prepaid expenses (escrow deposits and 
prepaid interest that exceeds the 
amount included in the actual upfront 
costs paid by the originating mortgagee). 
Originating mortgagees can offer an 
interest free advance equal to the 
present escrow balance in the old 235 
mortgage to assist the mortgagors with 
these prepaid expenses that they will be 
required to pay in cash at closing. Also, 
the mortgagors’ financial incentives (at 
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the mortgagors’ option) can be applied ~ 
toward their prepaid expenses. 

The cash amount that is required at 
closing from the mortgagors for their 
prepaid expenses will depend on the 
date of disbursement of the 235(r) 
mortgage proceeds and the date of the 
first scheduled monthly amortization 
payment, and on the method used by the 
originating mortgagee to determine the 
first assistance payment (initial partial 
assistance payment) under the new 
APC. 


The first assistance payment is 
computed for the period of time 
beginning with the date of disbursement 
and ending with the last day of the 
month that precedes the first scheduled 
monthly amortization payment. The 
prepaid interest that is paid by the 
originating mortgagee at closing cannot 
be used to compute the first assistance 
payment. 

Originating mortgagees must select 
one of two methods (i.e., Interest 
Collected at Closing or Adjusted 
Mortgage Payment) to determine the 
first assistance payment for the new 
APC. These methods are set forth in 
appendix 18 of Handbook 4330.1, Pages 
18-11 thru 18-16. The method selected 
must be the one that is most 
advantageous to the mortgagors. 

2. Eligible Upfront Costs—HUD 
allows originating mortgagees to recoup 
certain upfront costs associated with the 
235(r) mortgage. These costs are called 
“eligible upfront costs” and they 
include: the one percent (1%) origination 
fee, the financial incentives paid to the 
mortgagors, prepaid interest at the 
initial interest rate (up to the first 10 
days), and the lower of the actual 
closing costs and discount points that 
are associated with the 235(r) refinance 
transaction or the customary and 
reasonable closing costs and discount 
points for a section 203(b) mortgage at 
the market interest rate that is equal to: 
the 235(r) interest rate (a market interest 
rate at the time of application). Eligible. 
upfront costs cannot be included in the 
235(r) mortgage amount. 

3. Recovery of Eligible Upfront 
Costs—Originating mortgages can 
recover the eligible upfront costs during 
a (computed) period of time called the 
“recovery period”. 

The recovery period is computed by 
the method (Recover Method) set forth 
in Subparagraph G-5 on Pages 10 
through 12 and cannot exceed 60 months 
(5 years). A 235(r) refinance transaction 
with a recovery period exceeding 60 


_months is not eligible for mortgage 


insurance. 
At the 235(r) mortgage application and 
during the recovery period the principal 
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and interest payments and the 
assistance payments (Formulae One and 
Formulae Two) are computed at the 
initial interest rate (old 235 mortgage 
interest rate). After the recovery period 
these payments are computed at the 
235(r) interest rate (a market interest 
rate at the time of application). The 
difference in the P + I payments of the 
initial interest rate and the 235(r) 
interest rate is the amount that offsets 
the eligible upfront costs during the 
recovery period. Furthermore, the 235(r) 
assistance payments that are paid on 
the mortgagors’ behalf by HUD during 
the recovery period are approximately 
the same as the assistance payments 
under the old APC. 

The originating mortgagee not the 
investor (e.g., GNMA Investor) will be 
the ultimate source of the upfront costs 
associated with the 235(r) mortgage. The 
Recovery Methad (i.e., Recovery Period 
Formula) adds 300 basis points to the 
235(r) interest rate for computation of 
the recovery period in whole months. 
These basis points cover the originating 
mortgagee’s cost of funds and risk for 
very early mortgagor-induced 
prepayment. HUD requires mortgagors 
to pay all the upfront cost of a 
subsequent 235(r) to 235(r) refinance 
transaction that occurs within 60 
months after the date of closing of the 
original 235(r) mortgage {See 
Subparagraph Q on Page 20). Section 
235 mortgages have typically prepaid at 
much slower rates than Section 203(b) 
mortgages. 

Subparagraphs G-1 through G-2 on 
Pages 8 and 9 explain the different 
interest rates that affect the 235(r) 
mortgage payments at application, and 
during and after the recovery period. 
Subparagraph G-4 on Pages 9 and 10 
explains the use of these interest rates 
and the new interest rate floor in 
computing the Section 235{r) assistance 
payments. Subparagraph G-5 on Pages 
10 through 12 explains how to determine 
the recovery period. Appendix 1 sets 
forth an example of determining the 
recovery period and the use of 
Attachment 2, Table of Recovery 
Periods. 

4. Good Faith Estimate—The 
originating mortgagee at the time of the 
235(r) mortgage application must issue 
to the mortgagors a “Good Faith 
Estimate” (GFE) of the estimated upfront 
costs as set forth in Subparagraph E-1 
on Pages 5 and 6. 

A copy of the GFE must be included in 
the case binder when it is sent to the 
local HUD Field Office for mortgage 
insurance. 

5. Form HUD-1, Settlement 
Statement—The mortgagee 
or its agent must complete and have the 


mortgagors execute at closing a form 
HUD-1, Settlement Statement, that 
enumerates the actual upfront costs 
associated with the 235(r) refinance 
transaction. Furthermore, attached to 
the form HUD-1 must be a separate 
sheet of paper that enumerates each 
“Eligible Upfront Cost”. 

A copy of the form HUD-1 and 
attachment must be included in the case 
binder when it is sent to the local HUD 
Field Office for mortgage insurance. 

F. Mortgagors’ Financial Incentives— 
Originating mortgagees must pay the 
mortgagors a cash payment of $450.00 as 
a financial incentive to refinance to a 
235(r) mortgage. Also, originating 
mortgagees must pay the mortgagors a 
“bonus” cash payment of $200.00 as an 
additional financial incentive when the 
“recovery period” does not exceed 24 
months (See Subparagraph G-5 on 
Pages 10 through 12 for details on 
determining the recovery period). The 
financial incentives are payable to the 
mortgagors at closing and can be used to 
offset the mortgagors’ prepaid expenses 
for the 235(r) mortgage. 

Originating mortgagees must inform 
the mortgagors that they may need 
assistance from a tax advisor regarding 
the tax consequences of the mortgagee 
paying financial incentives to the 
mortgagors and the mortgagee pay for, 
or on behalf of, the mortgagors any 
upfront costs. The mortgagors will 
certify on the new form HUD-93100 that 
the originating mortgagee has so 
informed them. Mortgagees should not 
give tax advice unless they are 
professionally qualified to do so. (See 
Pages 20 and 21, new form HUD-93100 
processing, for additional details.) 

G. Interest Rates and Related Issues— 
Three different interest rates (initial, 
235(r) and floor) affect the processing 
and underwriting of any 235(r) mortgage 
application. These interest rates are 
used in the computations that determine 
the principal and interest payments and 
assistance payments (Formula One and 
Formula Two computations) at 
application, and during and after the 
recovery period. Furthermore, 235({r) 
mortgages cannot be originated when 
the 235(r) interest rate exceeds a 
“maximum cap rate” and Regulation Z 
requires the “Annual Percentage Rate” 
(APR) to be computed as a composite 
rate. 

Monthly principal and interest factors 
for the initial and 235(r) interest rates | 
are found in forms FHA—2025{A, B, C 
and D), Supplement, Amortization, 
Insurance Premium and Outstanding 
Principal Balance Tables, and can be 
used. to compute the periodic payments 
of principal and interest associated with 
the 235{r) mortgage. The FHA No. 2025 
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comes in various supplements covering 
ranges of interest rates. These 
supplements can be obtained from the 
local HUD Field Office. Furthermore, 
subparagraph G—3 on Page 9 prescribes 
the factors that must be used with the 
new interest rate floor. 

1. Initial Interest Rate—The initial 
interest rate is defined as: 

“An interest rate that is the old 235 
mortgage note interest rate. It is used to 
compute the principal and interest 
payments and the assistance payments 
(Formula One and Formula Two 
computations) at application and during 
the recovery period. This interest rate is 
included in the 235{r) mortgage 
instruments to allow the originating 
mortgagee to earn additional income to 
recoup the eligible upfront costs 
associated with the 235(r) mortgage.” 

The prepaid interest associated with 
the 235(r) mortgage is computed at the 
initial interest rate. Up to the first 10 
days of prepaid interest may be 
included in the eligible upfront cost and 
any excess prepaid interest must be 
paid in cash by the mortgagors at 
closing. Therefore, morgagors should be 
encouraged to close within the last 10 
days of the month. Furthermore, the 
initial interest rate cannot be used to 
determine discount points that are 
associated with the 235(r) mortgage. 

The initial interest rate must be at 
least 1% higher than the 235(r} interest 
rate on the date of the application; 
otherwise, the 235(r) mortgage is not 
eligible for mortgage insurance. The 
Section 235 Payoff Statement 
requirements on Pages 28 and 29 set 
forth the old 235 mortgage note rate. 

2. 235{r) Interest Rate—The 235(r) 
interest rate is defined as: 

“the 235(r) mortgage’s market interest 
rate which is determined by the 
Government National Mortgage 
Association's {(GNMA's) yield that is 
closest to but does not exceed par value 
(100) on the date of the 235{r) mortgage 
application.” 

The 235(r) interest rate is the market 
interest rate at which the 235{r) 
mortgage is closed and pooled or traded. 
This interest rate is subject to the 
fluctuations of the GNMA securities 
(secondary) market and the primary 
market plus reasonable and customary 
discount points. 

This interest rate is included in the 
235(r) mortgage instruments and is used 
to determine the principal and interest 
payments and the assistance payments 
(Formula One and Formula Two* 
computations) after the recovery period. 

This interest rate takes effect on the 
first day of the month after the last 
month of the recovery period and 
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remains in effect until the mortgage 
terminates. Servicing mortgagees are 
responsible for monitoring the date on 
which the 235(r) interest rate takes 
effect. 

3. The New Interest Rate Floor—The 
interest rate floor that is associated with 
the old APC is the new interest rate 
floor for the new APC. The section 235 
Payoff Statement requirements on Pages 
28 and 29 set forth the old interest rate 
floor. 

The factors for the old interest rate 
floors are found in appendix 19 of 
Handbook 4330.1 and cannot be used for 
processing, underwriting and servicing 
the 235(r) mortgages because these 
factors are based on an original 30 year 
term. The term of the 235(r) mortgage is 
based on the remaining term of the old 
235 mortgage and will vary in each 
refinance transaction. (see Paragraph I, 
Page 13) 

The factors in Attachment 3, section 
235(r) Interest Rate Floor{s)—Factor 
Table, are computed to reflect the new 
interest rate floors for a variety of 235(r) 
mortgage terms. These factors must be 
used to compute Formula Two when the 
235(r) mortgage is processed and 
underwritten and when subsequent 
assistance payments are recomputed by 
the new servicing mortgagee. 

4. Formula One and Formula Two 
Computations that are used to 
Determine the Amount of the 235(r) 
Assistance Payments—Instructions on 
how to complete these computations are 
attached to the new Form HUD-93100. 
Formula One is the difference between 
the monthly mortgage payments at the 
initial interest rate or the 235(r) interest 
rate and the mortgagors’ full share (20 or 

- 28 percent of adjusted monthly income). 
Formula Two is the difference between 
the P + I payments at the initial interest 
rate or the 235(r) interest rate plus the 
Mortgage Insurance Premium (MIP) and 
the P + I payments at the new interest 
rate floor. The 235(r) assistance 
payments that are paid on behalf of the 
mortgagors by HUD are the lower of the 
Formula One or Formula Two 
computations. See appendix 18 of 
Handbook 4330.1 for examples of these 
computations. 


The “initial interest rate” must be 
used in the Formula One and Formula 
Two computations when the new form 
HUD-93100 is processed with the 
refinance transaction and when form 
HUD-93101-A(s) (Certification of 
Family Income and Composition) are 
processed during the recovery period. 
After the recovery period all subsequent 
form HUD-93101-A(s) must incorporate 
the 235(r) interest rate in the Formula 
One and Formula Two computations. 
Please amend the instructions on form 


HUD-93100 and form HUD-93101-A to 
reflect these changes. 

5. Computing the Recovery Period 
(Recover Method)—To determine the 
number of months in the recovery period 
for any 235(r) mortgage application three 
items are needed: the Eligible Upfront 
Costs/Payments Savings Ratio (Ratio), 
the 235(r) interest rate and Attachment 
2, Table of Recovery Periods. (See 
Appendix 1, Using Steps 1 through 6 To 
Determine The Recovery Period in 
Whole Months, for an example on how 
to determine the recovery period). 

a. Determining the Recovery Period— 
A six (6) step process must be 
completed as follows: 

Step 1: Determine the Upfront Costs— 
The upfront costs in dollars is used as 
the numerator* in the Ratio computation 
(STEP 3). 

*Use the “Good Faith Estimate” (GFE) 
to determine the estimated eligible 
upfront costs when processing and 
underwriting the 235(r) mortgage 
application. 

*Use the attachment to form HUD-1 
to determine the actual eligible upfront 
costs when preparing the 235(r) 
mortgage instruments for closing. 

The originating mortgagee or its agent 
must recompute the recovery period on 
or before the date of closing so that the 
eligible upfront costs that are set forth 
on the attachment to form HUD-1 are 
incorporated in the computations that 
determines the recovery period that 
must be set forth in the 235(r) mortgage 
instruments. 

Step 2: Compute the Payment 
Savings—The payment savings in 
dollars is used as the denominator in the 
Ratio computation (STEP 3). The 
payment savings are computed as 
follows: the old Principal and Interest 
payments (P + I) under the 235 
mortgage minus the new P + I payments 
at the 235(r) interest rate under the 
235(r) mortgage equals the payment 
savings. 


Step 3: Compute the Ratio— 
Upfront 


Costs 
(STEP 1) 


Ratio 
(Rounded 
= upto the 
nearest 
quarter) 


Payment 
Savings 
(STEP 2) 


Step 4: Find the 235(r) interest rate on 
the mortgage application—The 235(r) 
interest rate is set forth in Block 8-B, 
Interest Rate, on form HUD-92900. 

Step 5: Find the number of whole 
months in the recovery period—To find 
the number of whole months 
Attachment 2 must be used to find the 
intersection of the “Ratio” (row order, 
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i.e, across) at the “235(r) interest rate” 
(column order, i.e., up and down). 

Use of Attachment 2, Table of 
Recovery Periods—Attachment 2 has 
two columns: Column 1 sets forth a 
variety of ratios and the remaining 
columns (Column 2) set forth the 
recovery periods in months at different 
235(r) Interest Rates. The originating 
mortgagee must locate the “Ratio” value 
in the first column and then read across 
that row to obtain the recovery period in 
whole months from the column 
corresponding to the 235(r) interest rate. 

Step 6: Determining the Beginning and 
Ending of the Recovery Period—The 
beginning of the recovery period is the 
date on which the first scheduled 
monthly amortization payment is due. 
The end of the recovery period is the 
last day of the last month. 

For example: 


The date of the first scheduled 
monthly amortization payment is March 
1, 1991 and the recovery period is 11 
months. The last month of the recovery 
period {i.e., January 31, 1992) is counted 
on a calendar as follows— 

1991 JF MAMaJjJuAuSOND 
12345678910 


1991 J} F MAMaJ Ju AuSOND 
11 x .... Beginning February 1, 
1992 the 235(r) interest rate takes 
effect where the scheduled month- 
ly amortization payment due on 
March 1st includes interest at this 
interest rate. 

b. Use of the Recovery Period 
Formula—Attachment 2 was computed 
using the following “Recovery Period 
Formula”. The resulting table is based 
on solving the standard payment 
formula for “n” and substituting the 
originating mortgagee’s eligible upfront 
costs for present value (PV), the 
payment savings (old P + I minus new P 
+ I) for payment (PMT), and adding 300 
basis points to the 235(r) interest rate to 
cover the originating mortgagee’s cost of 
funds and risk for very early 
“mortgagor-induced” prepayment. 

Originating mortgagees may elect to 
use the following formula to determine 
the number of whole months necessary 
to recoup the eligible upfront cost: 

Num- —{In(1 -[i*(closing 
ber of = cost/payment 
months savings] In(1+i) 


where i = (235(r) interest rate + 300 basis 
points)/12. 

Note: The 300 basis points allow for a risk 
premium and the spread of the originating 
mortgagee’s borrowing rate over the 235(r) 
interest rate. 


Originating mortgagees must verify 
their computations to the recovery 
period on Attachment 2. 
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6. Maximum Cap Rate for 235(r) 
Mortgage Applications—To prevent 
235(r) refinance transactions at 
temporarily high market rates the 235(r) 
interest rate determined at application is 
subject to a “maximum cap rate”. 

A “maximum cap rate” is computed at 
par value (100) and is the maximum rate 
that the 235(r) interest rate (computed at 
par value (100)) can float when interest 
rates are increasing in the marketplace. 
HUD will establish the maximum cap 
rate. The “initial” maximum cap rate is 
??.? percent. HUD will monitor the yields 
of mortgages in the primary and 
secondary markets and will periodically 
issue a Federal Register notice and a 
mortgagee letter which set forth a new 
maximum cap rate when conditions 
dictate a change. * 

A 235(r) refinance transaction with a 
235(r) interest rate greater than the 
“maximum cap rate” on the date of the 
235(r) mortgage application is not 
eligible for mortgage insurance. 

7. Government National Mortgage 
Association (FNMA) Securities—The 
235(r) mortgages may be pooled in 
GNMA's carrying the 235(r) interest 
rates, not the initial interest rates. 

H. The 235(r) “Periodic” Mortgage 
Insurance Premiums—The 235(r) 
mortgage is subject to “periodic” 
Mortgage Insurance Premiums (MIP). 
The premiums are included in the 
mortgagors’ monthly mortgage payments 
and escrows must be established for the 
payment of these premiums. The amount 
of the premium is computed on an 
annual basis at seven-tenths of one 
percent (.7%) and the 235(r) mortgage 
amount (at application) must be rounded 
down to the nearest $50.00 before the 
initial MIP factor is applied. 

The factors in Attachment 4, section 
235(r) Mortgages—Initial and Annual 
Mortgage Insurance Premiums Factor 
Table, are computed to reflect the MIP 
at .7 percent for a variety of 235(r) 
mortgage terms. These factors must be 
used to compute the initial MIP and the 
annual MIP for subsequent premium 
years. 

The “periodic” MIP is paid to HUD 
under the requirements in Mortgagee 
Letter 8-6 (Revised), Revision to 
Mortgagee Remittance Requirements for 
Single Family Mortgage Insurance 
Premiums (dated July 19, 1982), and 
which, also, correspond to the 
regulations set forth in 24 CFR 203.261 
thro 203.268. 

I. The 235(r) Mortgage Term—The 
term of the 235(r) mortgage cannot 
exceed the remaining term of the old 235 
mortgage as of the date of closing the 
235(r) mortgage, rounded down to the 
next whole year. For example, if the 
remaining term of the old 235 mortgage 


as of the date of closing is 23 years, 11 
months and 3 days, the maximum new 
term of the 235(r) mortgage is 23 whole 
years. A 235(r) mortgage may have a 
mortgage term that is less than the 
maximum new term, however, the new 
term be in whole years. As stated 
previously, if the mortgagors’ share of 
the full monthly payment increases by 
more than $50.00 per month under the 
235(r) mortgage, a mortgage credit 
analysis is required. 

The term of the 235(r) mortgage is 
used in the Formula One and Formula 
Two computations to determine the 
principal and interest payments at the 
initial interest rate or the 235(r) interest 
rate and is used in the Formula Two 
computation to determine the principal 
and interest payments at the new 
interest rate floor. The term of the 235(r) 
mortgage is also used to compute the 
initial MIP at application and the annual 
MIP for subsequent premium years. The 
section 235 Payoff Statement on pages 
28 and 29 sets forth the remaining term 
of the old 235 mortgage. 

J. The 235(r) Mortgage Amount—The 
235(r) mortgage amount cannot exceed 
the sum of the following items which are 


‘due and payable under the old 235 


mortgage: the unpaid principal balance 
(UPB) and any overpayments of 
assistance payments which have been 
properly advanced to the mortgage 
account as part of the UPB plus any 
current interest and delinquent interest 
not to exceed two months. 

The mortgage amount must be 
rounded down to the nearest $50.00 
before applying the principal and 
interest factors for the initial interest 
rate or 235(r) interest rate and the new 
interest rate floor and the 235(r) MIP 
factor for the initial MIP. The séction 235 
Payoff Statement on pages 28 and 29 
sets forth the items which are used to 
determine the 235(r) mortgage amount. 

K. The Characteristics of the New 
Assistance Payments Contract (New 
APC) and 235(r) Assistance Payments 
Billings— 

1. The New 235(r) APC—The issuance 
of the Mortgage Insurance Certificate 
(form HUD-59100, MIC) will constitute 
the execution of the new 235(r) APC 
(new APC). The new APC will not be a 
separate written contract between HUD 
and the originating mortgagee, but 
rather 24 CFR Part 235, Subpart C, as 
modified by the notice published in the 
Federal Register on [This page to be 
reprinted with Federal Register notice 
dates, etc.] will constitute the new APC. 

2. The New 235(r) APC’s Contract 
Term—The contract term of the new 
APC commences on the date of 
disbursement of the 235(r) mortgage 
proceeds and expires at the end of the 
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235(r) mortgage term, or such earlier 
time as the new APC is terminated 
pursuant to 24 CFR 235.375. 

An exception, as described in 
Paragraph K-3, below, is made for the 
new APC (new APC 10) which is 
associated with the 235(r) mortgage that 
refinances an old 235 revised recapture 
10 mortgage. 

3. The New APC 10—The new APC 10 
will not be a written contract and will 
be represented as set forth in Paragraph 
K-1, above. The new contract term of 
the new APC 10 will commence on the 
date of disbursement of the 235(r) 
mortgage proceeds and will expire on 
the “expiration date” of the new 
contract term as set forth in the next 
paragraph, or such earlier time as the 
new APC 10 is terminated pursuant to 24 
CFR 235.375. 

The “expiration date” of the new APC 
10 can be determined by adding 10 years 
to the date of the first scheduled 
monthly amortization payment under 
the old 235 revised recapture 10 
mortgage. The Section 235 Payoff 
Statement requirements on Pages 28 and 
29 set forth the date of the first 
scheduled monthly amortization 
payment under the old 235 revised 
recapture 10 mortgage. 

Attachment 5, Acknowledgment of 
Mortgagor(s), must be executed by the 
mortgagors on the date of closing of the 
235(r) mortgage (Use with 235 revised 
recapture 10 refinancings only). A copy 
of the original (old) APC which is 
associated with the old 235 revised 
recapture 10 mortgage is required to be 
attached to the section 235 Payoff 
Statement. 

4. Date of the 235(r) Mortgage 
Proceeds Disbursement—The originating 
mortgagee must complete the 
instructions to and must execute 
Attachment 6, Mortgagee's Certificate of 
the Date of Disbursement of the Section 
235(r) Mortgage Proceeds. The date of 
disbursement is the date on which the 
contract term of the new APC or APC 10 
commences. Prior to the date of 
disbursement HUD is not obligated to 
pay any assistance payments which are 
associated with the new APC or APC 10. 

5. Section 235(r) Assistance Payments 
Billings—Within 5 days after receiving 
the 235(r) MIC the originating mortgagee, 
or its agent, must send to the address 
below the following completed and 
executed documents: 

a. the new (original) form HUD-93100; 

b. the new form HUD-93114, Notice of 
Termination, for the old APC or APC 10 
(obtained from the old servicing 
mortgagee); 

c. a copy of form HUD-27050-A, 
Mortgage Insurance Termination- 
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Application for Premium/Distributive 
Payments, for the old 235 mortgage 
(obtained from the old servicing 
ss 

the original Attachment 6, 
sete s Certificate of the Date of 
Disbursement of the Section 235(r) 
Mortgage Proceeds; 
e. A copy of the 235(r) MIC; and 

f, the original Attachment 5, 
Acknowledgment of Mortgagor(s), if a 
new APC 10 is involved. 

These documents must be sent to: 
Department of Housing and Urban 
Development, Subsidy Accounting 
Branch, room 3206, Washington, DC 
20410. 

The originating mortgagee must 
obtain from the old servicing mortgagee 
the new form HUD-93114 for the old 
APC and a copy of form HUD-27050-A 
for the old 235 mortgage. The original 
form HUD-27050-A must be sent to 
HUD by the old servicing mortgagee 
(the address is inscribed on the form). 
The Subsidy Accounting Branch will not 
establish a new APC or APC 10 account 
without first terminating the old APC 
account. 

The Subsidy Accounting Branch will 
set up a new APC or APC 10 account by 
the 235(r) FHA case number which will 
enable the Subsidy Accounting Branch 
to process the new servicing 
mortgagee’s applications (bills) for 
assistance payments and to disburse 
funds to the new servicing mortgagee 
once the bill has been validated. 

The servicing mortgagee will not be 
paid on the new APC or APC 10 until the 
account is set up by the Subsidy 
Accounting Branch. Once the account is 
established, the servicing mortgagee can 
request the initial 235(r) assistance 
payments on the next billing date which 
is at least 30 days after the documents in 
5(a) through 5{f) have been received by 
Subsidy Accounting Branch. The initial 
amount of the 235(r) assistance 
payments must represent the first 
assistance payment (as set forth in 
paragraph E-1, pages 5 and 6) and any 
subsequent monthly assistance © 
payments that are due and payable to 
the new servicing mortgagee prior to the 
new APC or APC 10 account being set 
up. Mortgagees should send these 
documents to the Subsidy Accounting 
Branch by “Return Receipt Requested” 
or by courier. 

Aeginetans (bills) for assistance 
payments must be submitted on form 
HUD-93102, Mortgagee’s Certification 
and Application for Assistance or 
Interest Reduction Payments, in 
accordance with paragraph 10-23 in 
~~ 4330.1. 

t present HUD is not going to change 
form HUD-93102 to sere aps block 


(See form HUD-93102) to allow new 
servicing mortgagees to separately 
itemize the 235(r) assistance payments 
for billing purposes. Instead, the new 
servicing mortgagee must indicate the 
235{r) assistance payments under the old 
the type of payments applied for (e.g.. 
235 Revised or 235 Recaptured). For 
example, if the old 235 mortgage has a 
suffix code of 265, the new servicing 
mortgagee would indicate the 235(r) 
assistance payments under the type of 
payments applied for as “Assistance 
Payments under Section 235 Revised” 
and would include the 235(r) assistance 
payments (and adjustments) in Block 2, 
“235 Revised”. In addition, if the 235(r) 
mortgage refinanced an old 235 revised 
recapture 10 mortgage, the new servicing 
mortgagee must include the amount of 
the APC 10 assistance payments under 
“235 Revised/Recapture/10" and must 
specify on form HUD-300 under Column 
3, Explanation of apeweata, that the 
— — a 235(r) mortgag 

The 235(r) Mortgage (or Deed of 
Treat) Provisions—The 235(r) mortgage 
(or deed of trust) provisions are set forth 
in Mortgagee Letter 89-23, Single Family 
Loan Production—Requirements for 
Single Family Mortgage Instruments and 
Mortgagee Letter 89-31, Single Family 
Loan Production—implementation of 
Certain Provisions of the “Department of 
Housing and Urban Development 
Reform Act of 1989”. 

To be eligible for mortgage insurance 
the executed 235(r) mortgage (or deed of 
trust) must meet the requirements set 
forth in this ietter and must be a first 
lien on the property which is held in fee 
simple, or on a leasehold under a lease 
where the term is for not less than 99 
years (which is renewable) or has not 
less than 16 years to run beyond the 
maturity date of the 235(r) mortgage. 

M. Recapture Mo: es— 

1. Execution of a Modification and 
Subordination Agreement to the 
Recapture Mortgage (or Deed of Trust) 
and Execution of a New Recapture 
Note—Old 235(i) mortgages and old 235 
revised recapture 10 mortgages where a 
firm commitment was issued after May 
27, 1981, have a recapture mortgage (or 
deed of trust) and note which is a junior 
mortgage that allows for the recapture 
by HUD of section 235 assistance 
payments made on behalf of the 
mortgagor. 

HUD will allow the modification and 
subordination of the recapture mortgage 
to the 235{r) mortgage where the 
originating mortgagee has followed the 
instructions set forth in Attachment 7, 
Instructions to complete the 
modification and subordination 
agreements for HUD's recapture 
mortgage or deed of trust. 
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These instructions require that the 
mortgagors, the originating mortgagee 
and HUD, or its designee, execute 
Attachment 7—A, Mortgage 
modification and subordination 
agreement, or Attchment 7—B, Deed of 
Trust modification and subordination 
agreement. In addition, the mortgagors 
must execute a new recapture note 
(Appendix 27, note, of HUD Handbook 
4330.1) on the date of closing of the 
235(r) mortgage. 

The DE underwriter, who underwrites 
and certifies the 235({r) case which 
includes the subordination of the 
recapture mortgage, or a corporate 
officer of the DE mortgagee, who has the 
authority to legally obligate the 
mortgagee, is delegated by HUD the 
limited authority, as its authorized 
official (designee), to execute on HUD’s 
behalf the modification and 
subordination agreement. 

The local HUD Field Office's 
authorized official (e.g., Manager) will 
execute the modification and 
subordination agreement for those cases 
where a form HUD-92900.4, Firm 
Commitment, was issued. 

The authorized officials must execute 
the respective agreement on or before 
the date of closing of the 235{r) 
mortgage. The originating mortgagee, or 
its agent, must have the respective 
agreement properly recorded 
concomitant with the recordation of the 
new 235(r) mortgage. The recorder'’s 
office must be instructed by the 
originating mortgagee, or its agent, to 
send the original agreement to the loca! 
HUD Field Office (Attn: Documents 
Officer). 

The recapture mortgage will retain the 
same provisions (terms and conditions) 
with the exceptions contained in the 
respective modification and 
subordination agreement. Since the 
conditions requiring the payment of the 
recapture mortgage will not have 
occurred, the modified and subordinated 
mortgage will not be due and payable. 

The recapture mortgage is, now, 
treated as any other existing mortgage 
which may be subordinated without 
regard to the total indebtedness against 
the property and can be subordinated 
only to the 235(r) mortgage. Other 
existing mortgages can be subordinated 
to the 235(r) mortgage and the modified 
and subordinated recapture mortgage. 

The amount of the recapture will 
continue to be calculated under the 
procedures set forth in chapter 11 of 
Handbook 4330.1 and will represent the 
lesser of the total amount of assistance 
paid by HUD (less nndines sowed or 
half of the net appreciation of 
property, asientendeneteeat 
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of sale, or an appraisal, when the 
property is sold, less the original 
purchase price of the property and 
reasonable costs of sale and qualified 
improvements. 

The mortgagors must be informed of 
the effects of the modification and 
subordination of the recapture mortgage 
and must execute Appendix 25, Notice 
to Buyer, in Handbook 4330.1. The 
appendix’s title must be changed to read 
“Notice to Mortgages” and the third 
paragraph must be amended to read as 
follows: “You will be required to 
execute a new recapture note to be 
secured by the recapture mortgage or 
deed of trust which was previously 
executed and is being subordinated.” A 
copy of Appendix 25 must be furnished 
to the mortgagors. 

Within 5 days after the closing date of 
the 235(r) mortgage, the originating 
mortgagee, or its agent, must send a 
copy of the modification and 
subordination agreement, the new 
recapture note and the original of the 
newly executed appendix 25 to the local 
HUD Field Office (Attn: Documents 
Officer). These documents are sent to 
the local HUD Field Office separate 
from the case binder. The costs of the 
document's preparation and recordation 
plus postage or other fees must be borne 
- _ mortgagee or the mortgagor, or 

oth. 


2. A Recapture Mortgage (or Deed of 
Trust) can be Subordinated to a Junior 
Mortgage (or Deed of Trust) Held or 
Insured by a Government Unit—Some 
old 235(i) mortgages were originally 
processed, underwritten and executed 
where a government unit (Federal, State 
or local government agency or 
instrumentality) financially assisted the 
mortgagor in becoming a homeowner. 
These government units obtained or 
insured a second mortgage and HUD's 
recapture mortgage was secured as a 
third mortgage. 

In refinance transactions where a 
government unit has agreed to 
subordinate the second mortgage to a 
235(r) mortgage and retain its second 
lien status, HUD will allow the 
modification and subordination of the 
recapture mortgage to the 235(r) (first) 
mortgage and the government unit's 
subordinated second mortgage. The 
same subordination requirements and 
procedures as set forth in Paragraph M- 
1, above, apply. HUD will not authorize 
the subordination of the recapture 
mortgage to any other junior mortgage. 

Attachments 7-A through 7-D cannot 
be used to subordinate a government 
unit’s second mortgage. The government 
unit will have to use their own. 

3. Originating Mortgagee’s 
Certification of HUD's Lien Priority after 


Recordation of the Modification and 
Subordination Agreement—The 
originating mortgagee will certify to 
HUD, after the concomitant recordation 
of the 235(r) mortgage and the 
modification and subordination 
agreement, that HUD holds a second 
lien priority, or a third lien priority if the 
recapture mortgage is subordinated to a 
mortgage held by a government agency 
or instrumentality. 

For Direct Endorsement processed 
cases the mortgagee must complete the 
Direct Endorsement certifications set 
forth in Attachment 8, 235(r) Direct 
Endorsement Certifications section 235 
To Section 203(b) or 235(r); and, for HUD 
processed cases, the mortgagee must 
execute Attachment 7-E, Mortgagee’s 
FHA Case Certification To A HUD. 
Processed Case. 

4. Assumption of a Modified and 
Subordinated Recapture Mortgage and 
Note—The recapture mortgage, which is 
modified and subordinated to the 235(r) 
mortgage, can be assumed by a future 
purchaser if they meet the requirements 
for the assumption of the insured 235(r) 
mortgage which are set forth in the 
mortgage and the requirements for 
assumption of the recapture mortgage as 
set forth in Paragraph 10-24 of 
Handbook 4330.1. The future purchaser 
will be required to execute a new 
recapture note when the assumption is 
consummated. 

N. Section 235 Mortgages Directory— 
The Reform Act authorizes HUD, upon 
the request by any HUD-approved 
mortgagee, to disclose specific 
information on mortgages insured under 
section 235 that meet the criteria for 
refinance. 

Mortgagees can obtain a section 235 
Mortgages Directory that contains the 
mortgagor’s name (last known), property 
address, FHA case number, ADP code, 
endorsement date, original mortgage 
balance and interest rate for each 
mortgage that may be eligible for 
refinancing under the 235(r) Program. 
The directory is organized by state, zip 
codes within the state and the 
mortgagor's name. Old 235 mortgages 
with interest rates of ten percent or 
more are contained in the directory. 

Mortgages must send a written 
request for the directory. The written 
request must include the information set 
forth in Attachment 9, 235 Mortgages 
Directory—Written Request, and it must 
be sent to the address designated on the 
attachment. Attached to the written 
request must be a money order or 
certified check which is payable to the 
U.S. Department of Housing and Urban 
Development for the amount required to 
purchase the quantity desired ($50.00 
each hard copy, $150.00 each set of 
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floppy disks or $250.00 each magnetic 
tape). 

O. Check Lists to Assist the 
Originating Mortgagee, or its Agent— 
The application processing and 
documents disposition requirements set 
forth in this letter are arduous. To assist 
the originating mortgagee, or its agent, 
the following check lists have been 
developed for 235 refinancing 
transactions and may be used with the 
235(r) Program (i.e., Attachments 10-A 
thru 10-D) and the 203(b) Refinance and 
Streamline Refinance procedures (i.e., 
Attachments 10-B and 10-D): 

1. Attachment 10-A, 235(r) 
Application Processing—Questions and 
Answers/Check List, may be used 
during the pre- and post-application 
processing which takes place prior to 
the application being sent to the Direct 
Endorsement underwriter or the local 
HUD Field Office for underwriting. 

2. Attachment 10-B, 235(r) or 203(b) 
Documents Disposition/Check List For 
The 235(r) Case Binder And The 
Origination and Servicing Files, may be 
used (after the 235(r) or 203(b) mortgage 
has been closed) to: complete the 
origination file, prepare for shipment 
those documents that are included in the 
case binder and are sent to the local 
HUD Field Office for endorsement, and 
establish the new servicing file. 

3. Attachment 10-C, 235{r) Document 
Disposition For The New APC Account/ 
Check List, may be used to prepare for 
shipment those documents that must be 
sent to HUD, Subsidy Accounting 
Branch, to establish the new APC 
account for the billing of 235(r) 
assistance payments by the new 
servicing mortgagee. 

4. Attachment 10-D. Recapture 
Mortgage (Deed of Trust) Modification 
and Subordination Agreement . 
Disposition/Check List, may be used to 
prepare for shipment those documents 
that must be sent to the local HUD Field 
Office (Attn: Documents Officer). 

P. Section 235 Payoff Statements— 
Any 235 mortgage refinanced under the 
235(r) Program (or, under section 203(b) 
per the Refinance Procedures or 
Streamline Refinance Procedures) must 
comply with the section 235 Payoff 
Statement requirements on Pages 28 and 
29 


Q. Subsequent Section 235(r) to 
Section 235(r) Refinancings—To assure 
the originating mortgagee and investor 
that HUD’s policy to allow the eligible 
upfront costs to be recouped in 
subsequent 235(r) refinancings does not 
cause early prepayments of the original 
235(r) mortgage HUD is setting forth the 
requirement that mortgagors must pay 
all the upfront costs with any 
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subsequent 235(r) to 235(r) refinancing 
that occurs within 60 months of the date 
of closing of the original 235(r) mortgage. 
235(r) Application Processing 

A. The 235(r) Mortgage Application— 
The following forms and documents 
represent the 235(r) mortgage 
application which must be processed 
and completed by the originating 
mortgagee prior to the issuance of a 
235{(r) FHA case number and ADP code. 
After HUD has issued the 235(r) FHA 
case number and ADP code, the 235(r) 
mortgage application is submitted to the 
Direct Endorsement (DE) underwriter, if 
a DE processed case, or HUD staff 
underwriter, if a HUD processed case, 
for review and ner Y 

1. Form HUD-92900, Application for 
HUD/FHA Insured Mortgage—Form 
HUD-92900 must be completed and 
certified by the originating mortgagee 
and executed by the mortgagor. The 
originating mortgagee must complete the 
instructions attached to the form HUD- 
92900 and must enter the old 235 FHA 
case number and ADP code in the lower 
lefthand corner of Item 4A, Name and 
Address of Lender. 

The application is not subject to an 
appraisal, a face-to-face interview, or a 
photo identification. An old 235 
mortgage which is no more than two 
payments delinquent may be refinanced 
under the 235(r) Program. A credit 
report does not need to be obtained, 
unless, a mortgage credit analysis is 
required. This latter requirement is set 
forth in Paragraph D, Page 4, and 
Paragraph I, Page 13. 

2. For HUD-93100, Application for 
Homeownership Assistance Under 
Section 235 of the National Housing 
Act— 

a. The Originating Mortgagee must 
Process and Complete a New form 
HUD-93100—A new form HUD-93100 
must be processed and completed by the 
originating mortgagee and executed by 
the mortgagor. The originating 
mortgagee must follow the instructions 
set forth in Subparagraph G-4 on Pages 
9 and 10. 

In addition, the originating mortgagee 
must enter the old 235 FHA case number 
and ADP code in Item D, Mortgagee’s 
Name, Address, City, State and Zip 
Code, in the lower left-hand corner, and 
must insert the following in Block K 
Review and Eligibility, which becomes 
part of form HUD-93100: 

“I (we) have been informed by the 
originating mortgagee that I (we) may 
wish to seek tax advice from a 
professional, who is qualified to give 
such advice, as to the tax consequences 
associated with the mortgagee paying a 
financial incentive to me (us) and also 


paying the refinancing costs for an on 
my (our) behalf. Furthermore, I (we) 
understand that seeking tax advice is a 
voluntary action and does not constitute 
a requirement in the consideration of my 
(our) mortgage application. 

I (we) also understand that if I (we) 
refinance the 235(r) mortgage to another 
235{r) mortgage within 60 months of the 
closing date that I (we) am (are) 
obligated to pay all the costs to 
refinance. 


Mortgagor’s Signature Date” 


b. The Originating Mortgagee is to 
Verify the Mortgagors’ Certification— 
The originating mortgagee must verify 
the mortgagors’ certification in 
accordance with the requirements and 
procedures found in Paragraphs 10-4 
and 10-5, 10-10 through 10-12, 10-14, 10- 
16, 10-21 and 10-22, and 10-29 of 
Handbook 4330.1. 

c. Review and Execution of form 
HUD-93100—The Direct Endorsement 
(DE) underwriter (DE processed cases) 
or HUD staff underwriter (HUD 
processed cases) must review and 
execute form HUD-93100 and its 
supporting documentation (e.g., 
verification(s) of employment and 
income) when the 235(r) mortgage is 
underwritten. 

The DE or HUD staff underwriter is 
the authorized official, who determines 
the mortgagors’ eligibility for assistance 
and the amount of the assistance 
payments for the new APC. These 
authorized officials will execute Item K, 
Review and Eligibility, on form HUD- 
93100 when the application is approved 
per the requirements of this letter. 

3. Verifications at Mortgage 
Application— 

a. Requests for Verification—The 
originating mortgagee must obtain the 
verifications set forth in the next 
paragraph at the time of the 235(r) 
mortgage application and must evidence 
the mortgagors’ social security number 
(SSN) in accordance with the 
procedures in Handbook 4155.1, REV-3, 
Chapter 1. 

The mortgagors should authorize the 
originating mortgagee to obtain the 
various verifications by submitting a 
written request to their employer(s) 
where employment and income(s) are 
verified and to the old servicing 
mortgagee where the written request 
sets forth the need for the following 
documents: a written verification which 
sets forth certain statements and 
mortgage account information (See 
Paragraph 3-b, below), a copy of the old 
original form HUD-93100 (which was 
executed by HUD when the old 235 
mortgage was underwritten), a copy of 
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the old APC (if an old section 235 
revised recapture 10 mortgage is being 
refinanced), the section 235 Payoff 
Statement, a copy of the original sales 
contract (if available) which was 
executed when the old 235 mortgage 
was underwritten and a copy of 
Appendix 29 which is furnished to the 
mortgagors. 

The written request to the old 
servicing mortgagee by the mortgagors 
should, also, serve as an authorization 
to issue this information to the 
originating mortgagee and as a written 
notice that the mortgagors intends to 
prepay the old 235 mortgage. 

b. Written Response by the old 
Servicing Mortgagee—Upon receipt of 
the mortgagors’ written request, the old 
servicing mortgagee is required to 
respond to the mortgagors’ request by 
issuing a written verification letter with 
the respective attachments as set forth 
in Paragraph 3(a), above, and is required 
to send the mortgagors a notice that is 
similar to Appendix 29 (Suggested Form 
of Mortgagee Notice to Mortgagor 
responding to prepayment inquiry, 
request for payoff or tender of 
prepayment in full) in Handbook 4330.1. 
HUD’s prepayment requirements are 
found in Paragraph 5-3, Prepayment In 
Full, of Handbook 4330.1. 

The written response from the old 
servicing mortgagee should be 
addressed to the originating mortgagee 
and must state (affirmatively or 
negatively) that: within the preceding 12 
months the mortgagor has (or, has not) 
completed and executed form HUD- 
93101, Mortgagor’s Recertification of 
Family Composition and Income, and 
the old servicing mortgagee has (or, has. 
not) completed and executed form 
HUD-93101-A, Mortgagee’s 
Certification of the Mortgagor's 
Recertification of Family Composition 
and Income, that the mortgagors are for, 
are not) currently eligible for assistance 
and are (or, are not) receiving assistance 
payments under the old APC, that HUD 
is (or, is not) due an amount for the 
overpayment of assistance payments 
and that HUD has (or, has noi) been 
refunded any overpayments, if 
applicable. 

Any negative response by the old 
servicing mortgagee will cause the 
application processing to cease and 
must be corrected per the requirements 
set forth in Paragraph 4, Verification 
Deficiencies, below, before the 
application processing can continue. An 
exception is made for the negative 
response which states that the 
mortgagors are not eligible for and 
receiving assistance payments wherein 
the application must be rejected. 
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The old servicing mortgagee must 
verify that it has paid HUD the amount 
of overpayments of assistance payments 
indicated in the written response. This 
verification can be a statement set forth 
in the written response. 

The written response must include: 
the old 235 FHA case number and ADP 
code, the last date of the mortgagor's 
recertification and old servicing 
mortgagee’s certification, the amount of 
the monthly assistance payments which 
are currently paid by HUD and a 
certification which states that the 
information provided is an accurate 
representation of the old 235 mortgage 
account. 

In addition to the written response the 
old servicing mortgagee is required to 
issue the section 235 Payoff Statement 
as set forth on Pages 28 and 29. The. 
originating mortgagee should become 
familiar with these requirements. 

4. Verification Deficiencies—The old 
servicing mortgagee may encounter 
problems in issuing the written response 
with attachments. In most cases, the 
problem is correctable and the old 
servicing mortgagee must be given the 
opportunity to correct the deficiency. 
The deficiency should be corrected 
within a time frame that does not 
exceed 30 calendar days. 

a. The Mortgagors’ Recertification/old 
Servicing Mortgagee’s Certification— 
The old servicing mortgagee, who has 
not obtained the mortgagors’ completed 
and executed form HUD-93101 within 
the preceding 12 months (or longer) and/ 
or who has not completed and executed 
form HUD-93101-A within the preceding 
12 months (or longer), must be given an 
opportunity to correct this servicing 
deficiency. 

The old servicing mortgagee must 
correct this servicing deficiency for any 
of the three years that precede the last 
anniversary date. If any overpayments 
result, the old servicing mortgagee is 
required to immediately reply HUD any 
amount due under 24 CFR 235.361 and to 
include the total amount of the 
overpayments in the Section 235 Payoff 
Statement. 

b. The old Original form HUD-93100 is 
not Available—The form HUD-93100 
which was issued by HUD for the last 
mortgage assumption can substitute for 
the old original form HUD-93100, as long 


as, the old original form is not available — 


to the old servicing mortgagee. 

The old servicing mortgagee, who is 
not able to issue the written response 
because it does not have the old original 
form HUD-93100 or the original form 
HUD-93100 from the last mortgage 
assumption, must state in the written 
response that it does not have the form,- 
but it has determined the mortgagors’ 


income contributions percentage and/or 
interest rate floor (as a percentage) from 
the mortgage account's records. The old 
servicing mortgagee must certify in the 
written response that to the best of their 
knowledge these percentages are the 
same as those that were authorized by 
HUD wher the old original form HUD- 
93100 was executed. 

c. The Original Sales Contract is not 
Available—The old servicing 
mortgagee, who does not have a copy of 
the original sales contract, can 
substitute a copy of the original form 
HUD-1, Settlement Statement, that was 
executed at the closing of the old 235 
mortgage. 

If copies of the original sales contract 
or original form HUD-1 are not 
available, the old servicing mortgagee 
must state in the written response that it 
does not have a copy. A substitute copy 
of the original sales contract may be 


obtained from the mortgagors if they are 


the original mortgagors of the old 235 
mortgage. If a copy cannot be found, a 
copy of the original appraisal or form 
HUD-92900 can be substituted. 

d. The old 235 Mortgage was not 
properly assumed—An old servicing 
mortgagee that discovers that the 
mortgagors did not properly qualify for 
assumption of the old 235 mortgage per 
the requirements set forth in Handbook 
4330.1, must be given an opportunity to 
correct this servicing deficiency. 

The old servicing mortgagee must 
correct this servicing deficiency for the 
period of time that the mortgagors were 
not properly qualified. If any 
overpayments result, the old servicing 
mortgagee is required to immediately 
repay HUD any amount due under 24 
CFR 235.361 and to include the total 
amount of the overpayments in the 
section 235 Payoff Statement. 

e. The old APC was not Properly 
Reinstated, Suspended or Terminated— 
An old servicing mortgagee that 
discovers that the old APC was not 
properly reinstated, suspended or 
terminated, must be given an 
opportunity to correct this servicing 
deficiency. 

The old servicing mortgage must 
correct this servicing deficiency to the 
date that the deficiency first occurred 
and must take the proper action per 
Handbook 4330.1. If any overpayments 
result, the old servicing mortgagee is 
required to immediately repay HUD any 
amount due under 24 CFR 235.361 and to 
include the total amount of the 
overpayments in the Section 235 Payoff 
Statement. 

If the old APC should have been 
suspended or terminated the mortgage 
application must be rejected because 
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the mortgagors are not eligible for a 
235(r) mortgage. 


235(r) FHA Case Numbers 


As with other programs, to start case 
processing, the originating mortgagee 
must contact the local HUD Field Office 
for a case number. Besides the routine 
case information the originating 
mortgagee must also provide the old 235 
FHA case number and ADP code. Once 
the old 235 FHA case number has been 
verified the local HUD Field Office will 
issue the new 235(r) FHA case number 
and ADP code. Originating mortgagees 
must enter the new 235(r) ADP code in 
Item 2B, section of the Act, of form 
HUD-92900. (See Attachment 1, 235 
mortgages, for additional details on the 
235(r) ADP codes) 


235(r) Underwriting Criteria 


Direct Endorsement (DE) underwriters 
or HUD staff underwriters must comply 
with the following 235(r) underwriting 
requirements: 

A. The 235(r) mortgage application 
(form HUD-92900, form HUD-93100 and 
the verifications) must be processed and 
completed in accordance with the 
requirements and procedures set forth in 
this letter. Underwriters must review 
these documents for conformity to these 
requirements and procedures. 

B. Underwriters must complete Items 
1 through 14 and Item 15 (a) through (g) 
of form HUD-92900 WS, or complete the 
entire work sheet if a mortgage credit 
analysis is required, and must approve 
or reject the mortgage application. 

C. If the case is processed by a DE 
mortgagee, the DE underwriter must: 
advise the applicant in writing of the 
application's acceptance or rejection, 
execute form HUD-93100 as the 
authorized official if the mortgagors 
meet the requirements set forth in this 
letter, and execute the 235(r) 
certification (See Attachment 8, 235(r) 
Direct Endorsement Certifications). If 
the 235(r) mortgage application includes 
the subordination of the recapture 
mortgage as a condition of the 235(r) 
mortgage approval. On or before the 
date of closing of the 235(r) mortgage, 
the authorized DE mortgagee official or 
the DE underwriter must execute a 
Mortgage Modification and 
Subordination Agreement (Attachment 
7-A) or Deed Of Trust Modification and 
Subordination Agreement (Attachment 
7-B). 

D. If the case is processed by the local 
HUD Field Office, the HUD staff 
underwriter must: issue a Firm 
Commitment, form HUD-92900.4 
(acceptance or rejection) and execute 
form HUD-93100 as the authorized 
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official if the mortgagors meet the 
requirements set forth in this letter. If a 
recapture mortgage modification and 
subordination agreement applies, the 
agreement (Attachment 7-A or 
Attachment 7-B) must be executed by 
the local HUD authorized official on or 
before the date of closing of the 235(r) 
mortgage. 


Refinancing an Old 235 Mortgage to a 
New 203{b) Mortgage 


A. Clarification of the (203{b)) 
Refinance Procedures— 

Any 235 mortgage can be refinanced 
under the procedures set forth in HUD 
Handbook 4155.1, REV-3, chapter 4, 
section 2, Refinance. These procedures 
allow mortgagors to obtain a new 203(b) 
mortgage to refinance their old 235 
mortgage and other indebtednesses (e.g., 
junior mortgages, such.as, the HUD-held 
second mortgage). The new 203(b) 
mortgage amount must be supported by 
an appraisal (value) and can include: the 
existing principal indebtednesses, costs 
of refinancing (closing costs and 
reasonable discount points), and the 
costs of required repairs and 
improvements. 

These procedures require a new 
appraisal, a face-to-face interview, a 
photo identification and a mortgage 
credit analysis. The maximum mortgage 
amount is limited by the loan-to-value 
ratios and by the applicable statutory 
limit. (See Paragraphs 2-2 and 2~4, HUD 
Handbook 4155.1, REV-3, chapter 2) 

Section 235{i) mortgages can, also, be 
refinanced under these procedures 
where an appraisal must be obtained to 
establish the current value of the land 
and its improvements and the amount to 
be recaptured under the provisions of 
the recapture mortgage. 

For clarification, the amount of 
recapture and any overpayments of 
assistance payments (which have been 
properly advanced to the old 235 
mortgage account as part of the 
remaining principal due under the 
mortgage note) are part of the existing 
principal indebtedness which can be 
refinanced under these procedures and 
can be included in the new 203{b) 
mortgage amount if the value supports 
the new mortgage amount. 

The recapture mortgage cannot be 
subordinated to the new 203(b) mortgage 
under these procedures. Furthermore, 
the APC associated with the old 235 
mortgage is terminated by the old 
servicing mortgagee, and cannot be 
continued or reinstated for the new 
203(b) mortgage. 

Any 235 mortgage refinanced under 
these procedures must comply with: 
Handbook 4330.1, Chapter 11, Recapture 
of Assistance Payments (if there is a 


recapture mortgage), and the section 235 
Payoff Statement requirements on Pages 
28 and 29. 

B. Amendment to the Streamline 
Refinance Procedures— 

The refinance procedures set forth in 
HUD Handbook 4155.1, REV-3, chapter 
4, section 3, Streamline Refinance, apply 
to the refinance of a section 235 
mortgage to a section 203(b) mortgage. 
The handbook specifically prohibits the 
subordination of the recapture mortgage 
to the new 203(b) mortgage when the 
refinance is without an appraisal. 

Effective with this letter, the 
Streamline Refinance Procedures with 
and without an appraisal are amended 
to allow for the subordination of the 
recapture mortgage to the new 203(b) 
mortgage. 

Any 235 mortgage can now be 
refinanced under these procedures 
where the mortgagor can obtain a new 
203(b) mortgage to refinance their old 
235 mortgage and have the recapture 
mortgage subordinated. 

The mortgagors are not subject to a 
face to face interview or a photo 
identification. A credit report does not 
have to be obtained unless a mortgage 
credit analysis is required. This analysis 
must be performed when the full 
monthly payment of the new 203(b) 
mortgage is more than $50.00 above the 
mortgagors’ current share of the monthly 
payment under the old 235 —— 

If no appraisal is performed 
unpaid principal balance and One Time 
MIP (OTMIP) can be incorporated into 
the new 203(b) mortgage amount; or, if 
an appraisal is performed and sufficient 
value is reflected, the unpaid principal 
balance and the OTMIP plus the costs of 
refinancing (closing costs and 
reasonable discount points) can be 
incorporated into the new 203(b) 
mortgage amount. 

Overpayments, of assistance 
payments that are properly advanced to 
the mortgage account as part of the 
unpaid principal balance, can be 
included in the new 203({b) mortgage 
amount and do not need to be supported 
by an appraisal (value). 

Other existing principal indebtedness, 
the costs of required repairs and 
improvements, cash out by the 
mortgagor and the amount of recapture 
cannot be included in the new 203(b) 
mortgage amount even though the value 
supports them. Only the Refinance 
Procedures on page 26 will allow these 
items to be included in a new 203(b) 
mortgage amount. 

When a recapture mortgage is to be 
subordinated to a new 203(b) mortgage 
which is processed under the S 
Procedures, the subordination 
requirements and procedures set forth 
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on pages 16 thru 18 (paragraphs M-1 
thru M-3) of this letter must be followed 
with these exceptions: the mortgagors 
do not execute a new recapture note, the 
recapture mortgage (or deed of trust) is 
not modified, and Attachment 7-C or 
Attachment 7-D is substituted for 
Attachment 7-A or Attachment 7-B, 
respectively. 

The APC associated with the old 235 
mortgage is terminated by the old 
servicing mortgagee, and cannot be 
continued or reinstated for the new 
203(b) mortgage. Any 235 mortgage 
refinanced under these procedures must 
comply with the section 235 Payoff 
Statement requirements on pages 28 and 
29. 

c. Future Assumptions of a 
Subordinated Recapture Mortgage (Or 
Deed of Trust) and Note—The recapture 
mortgage, which is subordinated to the 
203(b) mortgage, cannot be assumed by 
a future purchaser and the recapture 
procedures set forth in chapter 11 of 
Handbook 4330.1 must be followed by. 
the new servicing mortgagee when the 
property is sold by the mortgagors. 

The recapture amount must be 
determined by the local HUD Field 
Office prior to the consummation of the 
contract of sale and HUD must be paid 
by a certified check or money order to 
HUD prior to the release of the 
recapture mortgage. 


Old Servicing Mortgagees of The Old 
235 Mortgages 


The old servicing mortgagee is an 
integral part of any refinance 
transaction that involves any FHA- 
insured mortgage. HUD and ating 
mortgagees must rely on the ol 
servicing mortgagee to provide 
information that accurately reflects the 
mortgage account and that documents 
the old servicing file. 

The old servicing mortgagee must 
provide information which is germane to 
the mortgage account when requested in 
writing by the mortgagors and must 
comply with the requirements set forth 
in this letter. 

These requirements become effective 
when requested in writing by the 
mortgagors to release a preliminary or 
final payoff statement for any old 235 
mortgage refinanced under the 
requirements and procedures in this 
letter. 

A. Section 235 Payoff Statements— 
The following requirements may be in 
addition to those standards used by the 
old servicing mortgagee when a payoff 
statement is issued. 

The old servicing mortgagee must 
itemize on these payoff statements the 
following: the unpaid principal balance 





Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 /: Notices 


(the UPB that includes any 
overpayments of assistance payments 
which have been properly advanced to 
the mortgage account, and other 
advances for real estate taxes, hazard 
insurance, etc.), the current interest, the 
delinquent interest, and the grand total 
of these amounts which is necessary to 
prepay (in full) the old 235 mortgage. 
Special Instructions: If the old servicing 
_ mortgagee has sent a form HUD 93102 
(billing) to HUD for the assistance payment 
respective to the mortgage account, but has 
not received and credited the mortgage 
account, or if the old servicing mortgagee 
anticipates that it will submit a new form 
HUD 93102 (billing) during the period of time 
that the payoff statement is valid, the old 
servicing mortgagee must adjust the grand 
total cited in the above paragraph by the 
amount of those assistance payments. 


The old servicing mortgagee must 
separately itemize the following 
information: the mortgage note interest 
rate, the escrow balances, any partial 
payment accepted by the old servicing 
mortgagee that is held in a trust account 
pending disposition, the original term of 
the mortgage, the remaining term of the 
mortgage, the number of delinquent 
payments and/or partial prepayments, 
the amount of overpayments which has 
been properly advanced to the mortgage 
account and is included in the remaining 
principal balance, the total amount of 
assistance payments which have been 
paid by HUD (beginning with the first 
assistance payment) and the date of the 
first monthly amortization payment 
under the —— (or deed of trust). 

Certain attachments are required to 
be provided by the old servicing 
mortgagee, such as, a copy of the 
original form HUD-93100, a copy of the 
old APC associated with the old 235 
Revised Recapture 10 mortgages, the 
attachments and letter described in the 
section on verifications at mortgage 
application (pages 21 through 23) and 
the substitute documents described in 
the section on verification deficiencies 
(pages 23 and 24). 

The old servicing mortgagee must 
state on the payoff statement is an 
accurate statement of the mortgage 
account and must state if the amount of 
overpayments of assistance payments 
represented on the statement has or has 
not been repaid to HUD (a break down 
may be required, i.e., paid and unpaid). 
The servicing mortgagee must maintain: 
a copy of the payoff statement in the old 
servicing file for later HUD use. 

Any amount of overpayments of 
assistance payments must be 
immediately refunded to HUD by the 


old servicing mortgagee. Otherwise, the 
235(r) or 203(b) mortgage application 
cannot be approved by the DE 
underwriter or HUD staff underwriter. 

B. Responsibility and Accountability 
after the Prepayment or Payment in Full 
of the old 235 Mortgage—The old 
servicing mortgagee of the old 235 
mortgage will be held accountable and 
responsible under the old contract of 
mortgage insurance (MIC) and the old 
APC for its servicing and administration 
of the old 235 mortgage which is paid in 
full because of a prepayment or by 
payment of the last scheduled payment 
required under the mortgage and note. 
Specifically, old servicing mortgagees 
must have complied with the provisions 
found in 24 CFR 235, subparts B and G, 
and Handbook 4330.1. 

In those cases, where the old 235 
mortgage has been paid in full, the old 
servicing mortgagee will retain the 
responsibility to refund to HUD (with 
interest at 7 percent per annum) any 
overpayments of assistance payments 
and handling charges which are 
associated with the old 235 mortgage 
and where the overpayments of 
assistance payments were the result of 
mortgagee’s fraud, misrepresentation or 
failure to meet contractual obligations. 

Any refunds paid to HUD which result 
from a payment in full of the old 235 
mortgage will be credited by HUD to the 
total amount due from the old servicing 
mortgagee. 

The old servicing mortgagee must 
maintain the old 235 mortgage records 
for at least three years after the 
payment in full and must furnish the 
mortgage records (when requested) 
during a review or audit conducted by 
HUD, or its agents. This requirement 
corresponds to 24 CFR 235.365. 

C. Terminations of the Old 235 MIC 
and APC—The old servicing mortgagee 
must submit to HUD, within 15 days 
after the old 235 mortgage is paid in full, 
form HUD-27050-A, Mortgage Insurance 
Termination-Application for Premium/ 
Distributive Payments, and must submit 
to the originating mortgagee, within 15 
days after the old 235 mortgage is paid 
in full, a copy of form HUD-27050-A, 
above, and form HUD-93114, Notice of 
Termination, for the old APC. 

The old servicing mortgagee cannot 
continue to apply to HUD for assistance 
payments when the old 235 mortgage is 
paid in full. The last assistance payment 
is the first day of the month of the 
payment in full. Any assistance 
payments or handling charges for 
periods after that date are 


$721 


overpayments and must be refunded to 
HUD 


Should you have any questions 
concerning the mortgage application 
processing and underwriting 
requirements and procedures please 
contact the Housing Development 
Division, or concerning the servicing 
requirements and procedures please 
contact the Housing Management 
Division, of the local HUD Field Office. 

Very sincerely yours, 
Arthur J. Hill 
Acting Assistant Secretary for Housing, 
Federal Housing Commissioner. 


Documents Required by This Mortgagee 
Letter 


Forms: 

1. Form HUD-1, Settlement Statement, 
approved under OMB 2502-0265. 

2. Form HUD-300, Monthly Summary 
of Assistance Payments, approved under 
OMB 2502-0081. 

3. Form HUD-27050-A, Termination of 
Mortgage Insurance, approved under 
OMB 2502-0414. 

4. Form HUD-59100, Mortgage 
Insurance Certificate (MIC), approved 
under OMB 2502-0059. 

5. Form HUD-92900, Application for 
HUD/VA Insured Mortgages, approved 
under OMB 2502-0059. 

6. Form HUD-92900-WS, Work Sheet, 
approved under OMB 2502-0059. 

7. Form HUD-92004-G, Request for 
Verification of Employment, approved 
under OMB 2502-0059. 

8. Form HUD-93100, Application for 
Homeownership Assistance Under 
Section 235 of the National Housing Act, 
approved under OMB 2502-0190. 

9. Form HUD-93102, Application (Bill) 
of 235 Assistance Payments, approved 
under OMB 2502-0081. 

10. Form HUD-93114, Notice of 
Suspension of 235 Assistance Payments, 
approved under OMB 2502-0094. 

11. Form HUD-93114, Notice of 
Termination of 235 Assistance 
Payments, approved under OMB 2502- 
0094. 


Appendices From HUD Handbook 
4330.1, Administration of Insured Home 
Mortgages: 

1. Appendix 25, Notice to (Buyers) 
Mortgagors 

2. Appendix 27, Note 

3. Appendix 29, Suggested Form of 
Mortgagee Notice to Mortgagor 
responding to a prepayment inquiry or 
request for payoff in full 

Attachments: See Attachments 
BILLING CODE 4210-01-M 
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ATTACHMENT 1 
235 MORTGAGES 


PROGRAM ADP 235(r) 235(r) 
VERSION (SUFFIX) ADP ADP 
CODES (SUFFIX) (SUFFIX) 
ORIGINAL CODES CODES 
HUD DE 


REVISED 235(4) 
PROGRAM 


REVISED 235(4) 
PROGRAM WITH 
RECAPTURE 


235 REVISED/ 
RECAPTURE /10 


FOOTNOTE: ORIGINAL ADP (SUFFIX) CODES = OLD 235 MORTGAGES; 
HUD = NEW ADP (SUFFIX) CODES FOR HUD PROCESSED 
235(r) CASES; DE = NEW ADP (SUFFIX) CODES FOR 
DIRECT ENDORSEMENT PROCESSED 235(r) CASES; THE 235 
MORTGAGES DIRECTORY CONTAINS THE ORIGINAL SECTION 
235 FHA CASE NUMBERS AND ADP CODES. THE USER CAN 
UTILIZE THE DIRECTORY TO COMPARE THE ORIGINAL ADP 
(SUFFIX) CODES WITH ATTACHMENT 1 AND CAN DETERMINE 
THE NEW 235(r) ADP CODE. 


BILLING CODE 4210-01-c 
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ATTACHMENT 2.—TABLE OF RECOVERY ATTACHMENT 2.—TABLE OF RECOVERY ATTACHMENT 2.—TABLE OF RECOVERY 
PERIODS PeErRiops—Continued PERIODS—Continued 


Column 1 Column 2 Column 1 Column 2 


Pena in whole months at —_ in whole months at Recovery in whole months at 
5(r) interest rates (percent) r) interest rates (percent) r) interest rates (percent) 
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REST COPY AVAILABLE 








NEW 
INTEREST 





FOOTNOTE: 


ATTACHMEN 
PAGE 1 0 


SECTION 235(r) INTEREST RATE 
P & I FACTORS PER THOUSAND DOLLARS 
NEW MORTGAGE TERM IN YEARS F 
10 ll 12 13 14 15 16 17 
8.77 8.01 7.38 6.84 6.39 5.99 5.64 5.34 
10.13 9.38 8.76 8.24 7.79 7.40 7.06 6.77 
10.49 9.75 9.13 8.61 8.17 7.78 7.45 7.16 
10.61 9.87 9.25 8.74 8.29 7.91 7.58 7.29 
10.86 10,12 9.51 8.99 8.55 8.18 7.85 7.56 
11.11 10.37 9.76 9.25 8.82 8.44 8.12 7.84 
11.49 10.76 10.16 9.65 9.22 8.85 8.54 8.26 
11.75 11.02 10.42 9.92 9.50 9.13 8.82 8.55 
12.14 11.42 10.83 10.34 9.92 9.56 9.25 8.99 
THIS FACTOR TABLE IS USED TO DETERMINE THE PRINCIPAL AND INTERE 
RESPECTIVE TO THE NEW ASSISTANCE PAYMENTS CONTRACT (APC) WHICH 
ITS RESPECTIVE FACTOR PER THOUSAND DOLLARS MUST BE USED AT ORIG 
ORIGINATION, THE 235(r) MORTGAGE AMOUNT MUST BE ROUNDED DOWN TO 
THIS FACTOR TABLE SHOWS THE MONTHLY INSTALLMENT FOR PRINCIPAL A 
INTEREST RATE FLOOR AT THE NEW MORTGAGE TERM. IN ORDER TO DETE 
AND MULTIPLY THE RESULT BY THE APPLICABLE PAYMENT FACTOR. WHEN 
INCREASED TO THE NEXT WHOLE CENT. 


FOR EXAMPLE, ASSUME AN INTEREST RATE FLOOR OF 4.00%, 30-YEAR MO 
FACTOR SHOWN IS $4.78 PER THOUSAND, AND THE REQUIRED MONTHLY P 


$11,300.00 DIVIDED BY $1,000. 
11.3 TIMES 4,78 PER THOUSAN 
$54,014 ADJUSTED TO THE NEARES 


MENT 3 
1 OF 2 


| o 

0 | s 
R 
“2 

ATE FLOOR(S)- FACTOR TABLE GE 

RS OF THE 235(r) MORTGAGE AMOUNT 1 R 
N Mj 
het 

S FOR A 235(r) MORTGAGE Lt a 

18 19 20 21 22 23 24 25 30 

4 =6©§.07 4.82 4.60 4.41 4.23 4.06 3.91 3.77 | 3.22 

7 6.51 6.27 6.06 5.88 5.71 5.55 5.41 5.28 | 4.78 | 

16 6.90 6.67 6.47 6.28 6.12 5.97 5.83 5.71 | 5.22 

9 7,04 6.81 6.60 6.42 6.26 6.11 5.97 5.85 | 5.37 | 

56 «= 74310 7,08 «= 6.88 = 6.70 6.54 = 6.40 6.27 G15 | 5.68 

34 ««74059 «7437. 7417S «6.99 6.84 = «6.69 Ss «6.56 —«G.45— | «6.00 | 

6 80 7.80 7.62 7.48 749 4868 789 7 6M [1608 | 

S eo8 620 10 744 740 14 7.200 723 tee 


9 8.75 8.55 8.37 8.21 8.07 7.94 7.83 7.72 7.34 


EREST PAYMENTS AT THE INTEREST RATE FLOOR FOR THE FORMULA TWO COMPUTATION 
CH IS ASSOCIATED WITH THE NEW 235(r) MORTGAGE. THE INTEREST RATE FLOOR AND 
RIGINATION AND FOR SUBSEQUENT SERVICING OF THE NEW 235(r) MORTGAGE. AT 
TO THE NEAREST $50.00 BEFORE THE FACTOR IS APPLIED. 


L AND INTEREST (P & I), PER THOUSAND DOLLARS, FOR THE SECTION 235(r) 
ETERMINE THE MONTHLY P & I PAYMENTS, DIVIDE THE MORTGAGE AMOUNT BY $1,000 
HEN THE RESULTING FIGURE ENDS IN 5 OR MORE MILLS, THE AMOUNT SHOULD BE 


MORTGAGE WITH A MORTGAGE AMOUNT OF $11,300. THE MONTHLY P & I PAYMENT 
P & I PAYMENT AT THE INTEREST RATE FLOOR IS $54.01 CALCULATED AS FOLLOWS: 


00.00 EQUALS 11.3 THOUSANDTHS : 
SAND DOLLARS EQUALS $54.014 
REST WHOLE CENT EQUALS $54.01 
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SCHEDULE OF FORMULA TWO IN 










ORIGI 
NOTI 
RATE 


DATE(S) 
OF 
CLOSING 


8/9/68 - 1/4/76 
1/5/76 - 3/6/78 
3/7/78 - 3/8/81 
13.50% OR 
13,75 - 4 


ON OR AFTER 
3/9/81 





14.25 - 1 


16.00% 
16.50% 





FOOTNOTE: THE INTEREST RATE FLOOR FOR FORMULA TWO COMPUTATIONS FOR THE NEW 
235(r) MORTGAGE IS THE SAME INTEREST RATE FLOOR AS THE OLD APC WH 
SET FORTH IN THIS LETTER (AS CHANGED FROM TIME TO TIME BY HUD) IS 





OF 2 


INTEREST RATE FLOORS 








ORIGINAL 
INTEREST 
RATE 
FLOOR(S) 


1GINAL 
NOTE 
\TE(S) 


ALL 


OR BELOW 
- 14.00% 


- 14,50% 





EW ASSISTANCE PAYMENTS CONTRACT (APC) WHICH IS ASSOCIATED WITH THE NEW 
WHICH IS ASSOCIATED WITH THE OLD 235 MORTGAGE... THE PREMIUM INTEREST RATE 
IS THE NOTE RATE FOR THE NEW 235(r) MORTGAGE NOTE. 
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Hee net ee ee 
| SECTION 235(r) MORTGAGES - INITIAL AN 
-7% MIP FACTORS PER THOUS 


NEW MORTGAGE TERM IN 


INTEREST 

RATE 10 11 12 13 14 15 16 

9.00 6.796 6.824 6.846 6.866 6.882 6.895 6.90 

9.50 6.801 6.829 6.852 6.871 6.886 6.900 6.91 
10.00 6.807 6.834 6.856 6.875 6.891 6.904 6.91 
10.50 6.812 6.839 6.861 6.880 6.895 6.908 6.92 
11.00 6.817 6.844 6.866 6.884 6.899 6.913 6,92 
11.50 6.822 6.849 6.871 6.889 6.904 6.916 6.92 
12.00 6.827- 6.853 6.875 6.893 6.908 6.920 6.9% 
12.50 6.832 6.858 6.879 6.897 6.911 6.924 6.93 
13.00 6.836 6.862 6.884 6.901 6.915 6.927 6.9: 
13.50 6.841 6.867 6.888 6.905 6.919 6.930 6,94 
14.00 6.845 6.871 6.891 6.908 6.922 6.934 6,94 
14.50 6.850 6.875 6.895 6.912 6.926 6.937 6.94 
15.00 6.854 6.879 6.899 6.915 6.929 6.940 6,94 


FOOTNOTE: AT ORIGINATION, THE 235(r) MORTGAGE AMOUNT MUST BE ROUNDE 
IS BASED ON A PER ANNUM BASIS. THE MIP FACTOR, WHICH IS 
SUBSEQUENT PREMIUM YEARS. 
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AND ANNUAL MORTGAGE INSURANCE PREMIUM FACTOR TABLE 
DUSAND DOLLARS OF THE MORTGAGE AMOUNT 


IN YEARS FOR A 235(r) MORTGAGE 

16 17 18 19 20 21 22 23 24 25 
e907 6.917 6.926 6.934 6.941 6.947 6.952 6.957 6.961 6.964 
912 6.922 6.930 6.938 6.944 6.950 6.955 6.960 6.964 6.967 
916 6.925 6.934 6.941 6.947 6.953 6.958 6.963 6.966 6.970 
920 6.929 6,937 6.944 6.951 6.956 6.961 6.966 6.969 6.972 
-923 6.933 6.941 6.948 6.954 6.959 6.964 6.968 6.971 6.974 
927 6.936 6.944 6.951 6.957 6.962 6.966 6.970 6.973 6.977 
931 6.939 6.947 6.954 6.959 6.965 6.969 6.973 6.976 6.979 
934 6.943 6.950 6.957 6.962 6.967 6.971 6.975 6.978 6.980 
937 6.946 6.953. 6.959 6.965 6.969 6.973 6.977 6.979 6.982 
940 6.949 6.956 6.962 6.967 6.971 6.975 6.978 6.981 6.984 
943 6.951 6.958 6.964 6.969 6.973 6.977 6.980 6.983 6.985 
946 «66.954 6.961 6.966 6.971 6.975 6.978 6.982 6.984 6.986 
949 6.957 6.963 6.968 6.973 6.977 6.980 6.983 6.986 6.988 


INDED DOWN TO THE NEAREST $50.00 BEFORE THE MIP FACTOR IS APPLIED. THE MIP FACTOR 
IS ESTABLISHED AT THE 235(r) MORTGAGE APPLICATION, IS USED TO DETERMINE THE MIP FOR 
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FOOTNOTE: THESE FACTORS ARE TO BE USED TO CALCULATE THE APPROXIMATE I 
MORTGAGE, THE USE OF THESE FACTORS WILL READILY PERMIT AN 
THE FIRST YEAR'S PREMIUM AND WILL READILY PERMIT A SERVICIN 
PREMIUM YEARS, AND THUS PERMIT THE COLLECTION OF SUFFICIENT 


TO COMPUTE THE PREMIUM WHICH WILL BE DUE, DIVIDE THE MORTGA 
PREPAYMENTS OR DELINQUENT PAYMENTS) BY $1,000.00 AND MULTIP 
WHEN DIVIDED BY 12, WILL RESULT IN THE REQUIRED MONTHLY DEP 


FOR EXAMPLE, ASSUME A 9.0%, 25-YEAR MORTGAGE WITH A MORTGAG 
FACTOR FOR THE FIRST YEAR'S PREMIUM YEAR (AND, SUBSEQUENT P 
BE COLLECTED, THE FOLLOWING COMPUTATIONS ARE MADE: 


$12,700 DIVIDED BY $1, 
12.7 THOUSANDTHS TIMES 6.964 


THE APPROXIMATE 
$88.44 DIVIDED BY 12 MONTHS EQUALS § 


FOOTNOTE: AT ORIGINATION, THE 235(r) MORTGAGE AMOUNT MUST BE ROUNDED 
SUBSEQUENT PREMIUM YEARS IS NOT ILLUSTRATED; HOWEVER, THE 
SUBSTITUTED FOR THE MORTGAGE AMOUNT AND THE UPB IS NOT ROUD 
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E INITIAL AND ANNUAL MORTGAGE INSURANCE PREMIUM (MIP) FOR THE 235(r) INSURED 

AN ORIGINATING MORTGAGEE TO COMPUTE IN ADVANCE THE APPROXIMATE INITIAL AMOUNT OF 
CING MORTGAGEE TO COMPUTE IN ADVANCE THE APPROXIMATE ANNUAL MIP FOR SUBSEQUENT 
ENT MIP TO PAY THE PREMIUM PER HUD'S REQUIREMENTS. 


TGAGE AMOUNT (OR, THE UNPAID PRINCIPAL BALANCE WHICH DOES NOT INCLUDE PARTIAL 
TIPLY BY THE APPLICABLE FACTOR. THIS WILL PRODUCE THE APPROXIMATE PREMIUM WHICH 
DEPOSITS FOR MIP FOR THE FIRST PREMIUM YEAR (OR, SUBSEQUENT PREMIUM YEAR). 


GAGE AMOUNT OF $12,700.00 (OR, THE UNPAID PRINCIPAL BALANCE). THE "PER THOUSAND’ 
T PREMIUM YEARS) IS 6.964. IN ORDER TO DETERMINE THE MONTHLY ESCROW WHICH SHOUL 


1,000.00 EQUALS 12.7 THOUSANDTHS - 

64 PER THOUSAND DOLLARS EQUALS $88.4428 

ATE BILLING EQUALS $88.44 

S $7.37 WHICH IS THE MONTHLY DEPOSIT TO ESCROW 


ED DOWN TO THE NEAREST $50.00 BEFORE THE MIP FACTOR IS APPLIED. AN EXAMPLE OF A 
HE COMPUTATION IS THE SAME WHERE THE UNPAID PRINCIPAL BALANCE (UPB) IS 
OUNDED DOWN TO THE NEAREST $50.00. , 
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Attachment 5 
Page 1 of 2 


Acknowledgment of Mortgagor(s) 


General Instructions 


The language on attachment 5, page 2, 
should be typed on the mortgagee’s 
stationary, completed by the mortgagee and 
executed by the mortgagors. The mortgagee 
should witness the mortgagors’ execution. 


Instruction to complete attachment 4, page 2 


1. FHA Case Numbers—Enter the old 
section 235 revised recapture 10 FHA case 
number and enter the new section 235(r) FHA 
case number. 

2. Item #1, Expiration date of the new 
assistance payments contract—refer to the 
section 235 payoff statement for the date of 
the first scheduled monthly amortization 
payment which was due on the old section 
235 revised recapture 10 mortgage. Add 10 
years to this date. The result is the expiration 
date of the original 10 year term that, now, 
becomes the expiration date for the new 
assistance payments contract, enter the result 
in Item #1. 

3. Item #2, Interest rate floor as a 
percentage—refer to the section 235 payoff 
statement and/or attachments. 

The interest rate floor as a percentage can 
be found on the copy of the old original form 
HUD-93100, which was executed by HUD 
and is associated with the old section 235 
revised recapture 10 mortgage (old mortgage), 
or (if applicable) the original form HUD- 
93100 which was executed by HUD at the last 
assumption of the old mortgage, or (if 
applicable) the servicing mortgagee’s 
certification which sets forth the mortgagor's 


income contributions percentage and interest - 


rate floor. 

Enter the interest rate floor, which is found 
on Item G-6 of Form HUD-93100 or (if 
applicable) the interest rate floor certified by 
the servicing mortgagee, in Jtem #2. 


Attachment 5 
Page 2 of 2 


Acknowledgment of Mortgagor(s) 


Note: The language on this page should be 

pede on the Mortgagee’s Stationery. 
235 FHA case number: 
New 235(r) FHA case number: 

By signing below, I (we) acknowledge my 
(our) understanding that: the assistance 
payments contract for the new 235(r) 
mortgage is for the unexpired term of the old 
special assistance payments contract which 
had an original term of ten years. 

The new assistance payments contract 
expires on (Item #1) unless terminated prior 
to that time because I (we) become ineligible 
for continued assistance (pursuant to title 24 
of the Code of Federal Regulations, section 
235.375). Once the assistance payments 
contract expires, assistance payments 
terminate unless the Secretary HUD 
contracts to continue the assistance 
payments. The new assistance payments 
contract consists of 24 CFR Part 235, Subpart 
C, and the notice published in the Federal 
Registeron{ FR ) {To be filled in at 
later date]. 

The amount of assistance payments made 
each month on my (our) behalf shall be based 


on the lesser of: (1).the difference between: 
(a) twenty-eight percent of my (our) family’s 
adjusted monthly income: and (b) the 
monthly payment required under the 
mortgage for principal, interest, taxes, hazard 
insurance and mortgage insurance premium; 
or, (2) the difference between: (a) The 
monthly payment required under the 
mortgage for principal, interest, and mortgage 
insurance premium; and (b) the monthly 
payment which would be required for 
principal and interest if the mortgage bore an 
interest rate of (Item #2) percent. 


Mortgagor 


Date 


Mortgagor Date 


Mortgagee—Witness 


Date 
Attachment 6 


Mortgagee’s Certification of the Date of 
Disbursement of the Section 235(r) Mortgage 
Proceeds 


Usage: This mortgagee’s certification is used 
to establish the-date of disbursement of all 
235(r) mortgage proceeds. The term of the 
new Assistance Payments Contract (APC) 
or new Assistance Payments Contract 10 
(APC 10) commenees on the date of 
disbursement of the 235(r) mortgage 
proceeds. 

General Instruetions: To be typed on the 
mortgagee’s stationery and’ executed by an 
authorized mortgagee official: 

“Name of Mo! ir 

OLD FHA Case Number: 

New FHA Case Number: 


We (name of company), Mortgagee at the 
time of closing of this mortgage and on the 
date of disbursement of the Section 235(r) 
mortgage proceeds, certify that all Section 
235(r) mortgage proceeds were disbursed on 
(date) and that all mortgage proceeds were 
disbursed to the mortgagor, or to their 
creditors for their account and with their 
consent. 

Furthermore, we understand that the date 
of disbursement is the date on- which the new 
contract term of the new Assistance 
Payments Contract or new Assistance 
Payments Contract 19 commences.” 


(Authorized Mortgagee Official—Signature/ 


Date) 
Attachment 7 


Instructions to complete the modification 
and/or subordination agreements for 
HUD's recapture mortgage or deed of 
trust which is subordinated to a new 
235(r) or 203{b} (streamline refinance) 
mortgage or deed of trust 


Instructions—Overview 


Modification and/or subordination of 
HUD's recapture mortgage or deed of trust: 
1. Use of the modification and/or 

subordination agreements (agreement)— 
The mortgagee must use the appropriate 
sample agreement (attachment) for a 
recapture mortgage or deed of trust that 
is subordinated to a new 235(r) or 203(b) 
mortgage or deed of trust. 
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2. Attachments to be used— 

Attachment 7-A,.mortgage modification 
and subordination agreement to be used 
with @ new 235{(r} mortgage. 

Attachment 7-B, deed of trust modification 
and subordination agreement to be used 
with anew 235(r) deed of trust. 

Attachment 7-C,, mortgage subordination 
agreement to be used with a new 203(b) 
mortgage. (Streamline refinance). 

Attachment 7-D, deed of trust 
subordination agreement to be used with . 
anew 203(b) mortgage. (Streamline 
refinance). 


3. Mortgagor’s execution of the agreement— 
The mortgagor will execute the 
agreement concomitant with the new 
235(r)} or 203({b} mortgage or deed of trust 
and, if applicable (235(r) program only), 
the new recapture note. The mortgagor 
will be the first party (mortgage) or the 
grantor (deed: of trust). 

4. HUD’s execution of the agreement— 

a. Direct endorsement processed cases— 
The direct endorsement underwriter, or 
the authorized’ mortgagee official, is 
authorized to complete the agreement on 
behalf of HUD for direct endorsement 
processed cases. (See the mortgagee 
letter for additional details). 

The underwriter, or the authorized 
mortgagee official, will complete the 
agreement per the general and specific 
instructions which precede the respective 
attachments and will execute on HUD’s 
behalf the respective agreement as the 
second party (mortgage) or beneficiary 
(deed of trust). 

b. HUD processed cases—The authorized 
official at the local‘HUD field office will 
execute the-agreement as the second 
party (mortgage) or beneficiary (deed of 
trust}-om or by the closing date of the 
new 235(r) or 203{b) mortgage or deed of 
trust. 

5..Mortgagee’s execution of the agreement— 
The mortgagee will execute the 
agreement as the-third party (mortgage) 
or lender (deed of trust) where, as the- 
holder of the new 235(r) or 203(b) 
mortgage or deed of trust, the mortgagee 
affirms the agreement which allows the 
new mortgage or deed of trust to have 
the first lien. priority. 

6. Trustee’s executions of the agreement—If 
the State law requires, the trustees of the 
recapture deed of trust must be made 
parties to the respective agreement, and 
the trustees must, also, execute the 
agreement with all other parties. 

Zz —— s certification of HUD’s lien 

The mortgagee will certify that 
HUD’ 8 lien priority is a second lien 
priority, or a third lien priority if a unit of 
government subordinated a second lien 
priority which it has held since the 
original closing of the old 235 mortgage. 

a. Direct endorsement processed cases— 
The mortgagee will certify the above by 
enumerating #61, subordination of a 
section 235(i) recapture mortgage (or 
deed of trust), per the instructions set 
forth in attachment 8 of the mortgagee 
letter and as incorporated into HUD 
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handbook 4000.4, REV-1, appendix 4, 
page 12. 

b. HUD processed cases—The mortgagee 
will certify the above by completing 
attachment 7-E, mortgagee’s certification 
to a HUD processed case. 

The original certification must be included 
in the case binder when the case is sent 
to the local HUD field office for 
endorsement. A copy must be sent to the 
documents officer of the local field office 
with a copy of the agreement. A copy 
must be retained in the new origination 
and servicing files. 

8. Recordation—The originating mortgagee 

: will be required to have the agreement 
properly recorded and must instruct the 
recorder’s office to mail the recorded 
agreement to the local HUD field office. 
(See the mortgagee letter for additional 
details). 

9. Documents distribution—See the 
mortgagee letter for additional 
instructions. 

10. Conformity to State law—The 
attachments 7-A thru 7-D should be 
conformed to State law, if necessary, by 
local counsel. 


New recapture note requirements: 


1. Use of a new recapture note— 
a. New recapture note—The new recapture 
note is found in HUD handbook 4330.1, 
appendix 27, note, and must be used in 


235(r) 


B. Insert the following in HUD handbook 
4000.4, rev-1, appendix 3, certifications guide, 
page 2, below guide: 

Footnote: Section 235(i) mortgages which are 
refinanced under section 203(b), where the 
recapture mortgage (that is held by HUD) is 
subordinated to the new 203(b) mortgage, 
must include certification number 61. 


C. Insert the following in HUD handbook 
4000.4, rev-1, appendix 3, category B, page 14: 


Mortgage type 


B-51 to 
B-56._ 


Section 235(r)—refinance transactions without 
dination of a recapture mortgage 
Refinance: owner-occupant; | 9, 58 
ali proceeds. reinvested in and 
the property; assistance 59. 
payments will continue. 


see mortgagee letter 90-36... 


conjunction with the general and specific 
instructions set forth for the respective 
attachments. 

. Mortgagor’s execution—When an old 
recapture mortgage or deed of trust is 
subordinated to a new 235(r) mortgage or 
deed of trust, the mortgagor must execute 
a new recapture note concomitant with 
the executions of the new 235(r) 
mortgage or deed of trust and agreement. 

. Inscription of the FHA case numbers— 
On the bottom left-hand corner of the 
new recapture note the mortgagee must 
type the old and new FHA case numbers 
respective to the 235(r) refinance 
transaction. The FHA case numbers must 
be prefixed by the words, “old” and 
“new”. 


Attachment 7-E 


Mortgagee’s FHA Case Certification to a 
HUD Processed Case 


Usage: This mortgagee’s certification is used 
with a HUD processed case when an old 
HUD-held recapture mortgage or deed of 
trust is modified and/or subordinated to a 
new 235(r) or 203(b) mortgage or deed of 
trust. 

General instructions: To be typed on the 
mortgagee’s stationery and executed by an 
authorized mortgagee official. 


“We (name of company), Mortgagee at the 
time of closing of this mortgage loan, certify 


Mortgage type 


Section 235(r)—refinance transactions without 
subordination of a recapture mortgage 
Refinance; owner-occupant; 
all proceeds reinvested in 
the property; assistance 
payments will not continue. 


D. Insert the following in HUD handbook 
4000.4, rev-1, appendix 3, category D, page 21: 


Section 235(r)—refinance transactions with 
subordination of a recapture mortgage 
D-30 to | See mortgagee letter so-6.| 
D-35. 
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that we have reviewed the outstanding 
commitments, legal instruments, closing 
statements and other documents of mortgage 
loan closing. Our review indicates that the 
mortgage loan has been closed in accordance 
with the statutory and regulatory 
requirements of the National Housing Act 
and HUD and that the terms of the 
outstanding commitments have been satisfied 
to the best of our knowledge and belief. 

Furthermore, the requirements for the 
modification and/or subordination of a HUD- 
held recapture mortgage or deed of trust to 
the new Section 235{r) or Section 203(b) 
mortgage or deed of trust have been satisfied 
to the best of our knowledge and belief. We 
(name of company), certify that after the 
modification and/or subordination of the 
HUD-held recapture mortgage or deed of trust 
that HUD has a second lien, or in the case of 
a mortgage or deed of trust made by a unit of 
government which has been subordinated to 
the new 235(r) or 203(b) mortgage or deed of 
trust, HUD has a third lien.” 


(Authorized Mortgagee Official—Signature/ 
Date) 


Attachment 8 


235(r) Direct Endorsement Certifications 
Section 235 to Section 203(b) or 235(r) 


A. Insert the following in HUD handbook 
4000.4, rev-1, appendix 3, certifications guide, 
page 2: 


Refinance; owner-occupant; 
all proceeds reinvested in 
the property; subordination 
of the section 235(i) re- 
capture mortgage was re- 
quired; assistance pay- 
ments will continue. 

Refinance; owner-occupant; 
all proceeds reinvested in 
the property; subordination 
of the section 235(i) re- 
capture mortgage was re- 
quired; assistance pay- 
ments will not continue. 


E. Insert the following in HUD handbook 
4000.4, rev-1, appendix 4, page 12: 

57. See morgagee letter 90-36 

58. Section 235(r) Refinance. The mortgagor 
is the owner-occupant. The transaction was 
processed without an appraisal. The 
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mortgage being refinanced was insured by 
HUD under section 235 of the National 
Housing Act. The applicant was eligible for 
assistance and was receiving assistance 
payments under the old section 235 
Assistance Payments Contract at the time of 
mortgage application. The applicant meets 
the requirements of the 235(r) Refinance 
Program. (Underwriter) 

If a mortgage credit analysis was required: 


family's income is, and will be, adequate to 
meet an increase by more than $50.00 in the 
mortgagor’s share of the full monthly 
payments required by the mortgage. 
(Underwriter) 

The monthly payments of principal and 
interest on the mortgage submitted for 
insurance are less than the monthly 
payments of principal and interest on the 
mortgage being refinanced. (Underwriter) 

The computation of the amount of 
assistance payments which the Secretary will 
pay on behalf of the mortgager was computed 
in accordance with the formula contained in 
Chapter 10 of HUD Handbook 4330.1 and the 
Notice published in the Federal Register (FR 

}). (Underwriter} 

The mortgagors have agreed to recertify, on 
a form prescribed by the Secretary, as to 
occupancy, employment, family composition 
and income in accordance with 24 CFR 
235.350. (Underwriter) 

The interest rate does not exceed the 
maximum interest rate on the date of the 
mortgage application as established by HUD 
for Section 235(r): mortgages. (Mortgagee) 

The term “mortgage” as used in the Section 
235{r} Program meets the same meaning as 
defined in 24 CFR 235.22(a) and the mortgage 
is in the form as provided for in 24 CFR 235.22 
(a){2) and as set forth in Mortgagee Letter 89- 
23, Single Family Loan Production— 
Requirements for Single Family Mortgages, 
and Mortgagee Letter 89-31, Single Family 
Loan Production—Implementation of Certain 
Provisions of the “Department of Housing 
and Urban Development Reform Act of 1989”. 
(Mortgagee) 

The mortgage shall contain complete 
amortization provisions satisfactory to the 
Secretary and an amortization not in 
excess of the remaining term of the old 235 


Item (0) 


mortgage which is refinanced by the 235(r) 
mortgage. (Mortgagee) 

No finance costs were included in the 
mortgage amount. The new mortgage amaunt 
does not exceed the existing indebtedness 
(remaining unpaid) principal balance of the 
old 235 mortgage) including any unpaid 
interest not to exceed two months and any 
overpayments of assistance payments due 
under two months and any Assistance 
Payments Contract. (Mortgagee) 

59. Section 235(r) Assistance Payments 
Contract With Assistance Payments. For the 
first year and until the first anniversary date, 
the mortgage applicant was determined to be 
eligible for assistance and is to receive 
assistance payments under the new 
Assistance Payments Contract which is 
associated with the 235(r) mortgage. Form 
HUD-93100, Application for Homeownership 
Assistance under Section 235 of the National 
Housing Act, was processed in accordance 
with HUD's requirements. and was. properly 
executed. (Underwriter) 

60. Section 235(r} Assistance Payments 
Contract Without Assistance Payments. The 
underwriter determined (by using the family’s 
income contributions percentage of 20% (or, if 
applicable, 28%)} that the applicant ceases to 
qualify for assistance payments because the 
family’s income is sufficient to pay the full 
monthly payment due to the reduction of the 
interest rate. The new Assistance Payments 
Contract is suspended: beginning with the 
date of closing and until properly reinstated 
or terminated. Form HUD-93100, Application 
for Homeownership Assistance under Section 
235 of the National Housing Act, was 
processed in accordance with HUD's 
requirements and was properly executed. 
(Underwriter) 

61. Subordination of a Section 235(i) 
Recapture, Mortgage. The subordination 
document, which subordinates the existing 
recapture mortgage held by HUD to the new 
mortgage, was properly executed, recorded 
and retains its original second lien. status (or, 
third lien status, if subordinated to a 
subordinated junior mortgage held by a unit 
of government). (Mortgagee) 

Attachment 9 


Sectiom 235 Mortgages Directory Written 
Request 


Instructions to complete This Attachment: 
1. Determine the amount of the remittance. 


Deseription 


morta sr letter; paragraph D on pages 3 thru 5}. 


is the applicant a 235 mortgagor? (See page 3) 


2. Y/N 
3. Y/N 


4. ¥/N 
5. ¥/N 


is the applicant the owner occupant? (See page 4) 
is the applicant, as mortgagor; 
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2. Attach a money order or certified check 
for the amount of the remittance to. this 
attachment. 

3. The money order or certified check is 
payable to: U.S. Department of Housing and 
Urban Development. 

4. Clearly print or type on the money order 
or certified check and the envelope 
addressed to HUD: “235 Mortgages 
Directory”. 

5. Mail to: U.S. Department of Housing and 
Urban Development, Systems Management 
Branch, P.O. Box 23296, Washington, DC 
20026-3296. 

Mortgagee’s name: 
Address: 
Address: 
City: 
State: 
Zip code: 
Contact person: 
Area Code & telephone #: 
Quantity desired: 
Hard copies ($50.00. per copy) 
Floppy disks ($150.00.per set) ———————_—_ 
Magnetic tapes. ($250.00 per tape} —————— 
Total remittance: $ 
Attachment 10-A 


235(r) Application processing questions and’ 
answers/cheek list 
Mortgagee’s name: 
Mortgagor’s name: 
Mortgagee’s loan.) 


Date: 

Old FHA case No.: 

(and ADP code) 

New FHA case No.: 

and ADP code) 

USAGE: The questions and answers (Q’s & 
A's) and the check list are designed to 
assist the originating mortgagee in the 
processing of the 235(r) mortgage 
application. The mortgagee letter and 
handbook 4330.1 are the source documents 
which must be referred to for specific 
guidance. The cited page numbers 
represent references to the mortgagee letter 
and the handbook citations are specifically 
indicated. (Y= Yes, N=No, ?=To be 
determined at underwriting) 

Pre-application Q’s and A’s (circle ene}: 


eligible for assistance and receiving assistance payments under the old assistance 
payments contract (APC} that is. associated with the old 235 mortgage? (See page 3) 

Will the refinance cause a reduction in the principal and interest payments? (See page 4) 

Is the applicant a member of a cooperative? (See page 4) 


Note: Questions ? thru 4 must be “yes” and question 5 must be “no” to begin processing a 235({r} mortgage application. Opposite responses 
would indicate that the applicant is net eligible for a. 235(r) mortgage. 


Creditworthiness review— 
1. Y/N? 


(See pages 4 


Subordination Sencuiguavsataaertah of trust held by HUD— 


1. ¥/N? 


Will the applicant’s share of the fully monthly payment under the 235(r) mortgage increase by more: than: $50:007 If 
yes, a mortgage credit analysis is: required.. 4 and 13}: 


is a recapture- mortgage or deed of trust associated: with the: old 235 mortgage? (See: pages 16 thru 19) 
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(0) 


2 Y/N 


Description 


recapturé mortgage or deed of trust? 
Note: Execution of appendix 25 of handbook 4330.1 (as amended by the mortgagee letter) at the time of application would indicate the 


applicant's (mortgagor's) understanding of the modification and subordination provisions. The applicant (mortgagor) will execute a new 
recapture note at the closing of the 235(r) mortgage. 


Attachment 10-A 


Checklist for 235(r) application processing 
(consisting of items A, B and C, below): (V) 
item description 

A. Form HUD-92900.1, application for 
HUD/VA insured mortgage, (see page 20): 

1. Old 235 FHA case number and ADP 
code entered in the lower left-hand corner of 
item 4A, name and address of lender. 

2. The Form was reviewed and 
executed by the applicant (mortgagor). 
—__—_ 3. The Form was completed and 
certified by the originating mortgagee. 

Note: The instructions on the form must be 
completed by the orginating mortgagee. The 
application is not subject to an appraisal, a 
face to face interview, a photo identification 
or credit report, unless, a mortgage credit 
analysis is required. 

B. Form HUD-93100, Application for 
homeownership assistance under section 235 
of the National Housing Act, (see pages 20 
and 21): 

1. Enter the old 235 FHA case number 
and ADP code in the lower left-hand corner 
— D, mortgagee’s name, address and zip 


2. The form was reviewed and 
executed by the applicant (mortgagor). 

3. The form was completed by the 
orignating mortgagee. 

4. If a 235 revised recapture 10 


reviewed and executed by the mortgagor, 
who is given a copy. 

5. If a recapture mortgage or deed of 
trust is being modified and subordinated, 
appendix 25 of the handbook 4330.1, notice to 
mortgagor, is executed by the applicant 
(mortgagor) at the time of mortgage 
application. 

Note: The instructions on the form must be 
completed by the originating mortgagee (See 
additional instructions in Mortgagee Letter, 
Subparagraph G-4 on Pages 9 and 10). The 
Direct endorsement underwriter or HUD staff 
underwriter will: review the form, determine 
the applicant's (mortgagor's) continued 
eligibility for assistance and the amount of 
the assistance payments under the new APC, 
and execute item K, review and eligibility. 

C. Verifications at ae a pages 
21 thru 24, and handbook 4330.1 


better suited to a new 203(b) 


(mortgagor) 
and attach them to the application. (see pages 4 and 7) 


1. Mortgagor’s verifications and written 
request: 

a. Verifications of income, 
employment, etc. (see paragraph 10-11 of 
handbook 4330.1, for details) 

b. Evidence of the applicant's 
(mortgagor's) social security number(s). 

c. The written request, which 
authorizes the release of information 
(verifications) and represents a notice to 
prepay of the old 235 mortgage, was sent to 
the old servicing mortgagee. 

2. Old servicing mortgagee’s 
verifications: letter from the old servicing 
mortgagee is received by the originating 
mortgagee and includes the required 
statements and certifications plus the 
attachments—({see next page) 


Attachment 10-A 
Statements— 


1. Within the preceding 12 months the 
mortgagor has completed and executed form 
HUD-93101, and/or the servicing mortgagee 
completed and executed form HUD-93101-A. 

2. The mortgagor is eligible for 
assistance and is receiving assistance 
payments under the old APC associated with 
the old 235 mortgage. 

3. HUD is not due an amount for 
overpayments of overpaid assistance. 

4. The old FHA case number and ADP 


last date of the mortgagor's 
recertification (form HUD-93101) and the 
mortgagee'’s recertification (form HUD-93101- 
A). 


6. Current monthly assistance 
payments under the old APC. 


Certification— 


1. The letter and its attachments are 
an accurate representation of the old 235 
mortgage account. 


Attachments— 


1. Copy of the old original form HUD- 
93100, or authorized substitute. 
—___ 2. A copy of the old APC that is 
associated with a section 235 revised 
recapture 10 mortgage which is being 
refinanced. 

3. The 235 payoff statement. 

4. A copy of appendix 29 of handbook 
4330.1 which was issued to the applicant 
(mortgagor) by the servicing mortgagee. 


Description 


If yes or ?, does the applicant (mortgagor) agree to the modification and to subordination agreement provisions of the 


5. Copy of the original contact of sale, 
if available, for the old 235 mortgage with a 
recapture mortgage. 

6. The section 235 payoff statement 
which meets HUD's requirements (see page 
28 and 29): 

Itemization— 

a. Unpaid principal balance (including 
advances for overpayments, taxes, hazard 
insurance, etc.). 

—____ b. Current interest. 

c. Delinquent interest. 

—___ d. Grand total of the prepayment. 

e. Adjustments for anticipated 
assistance payments. 


Separate items— 


a. Mortgage note interest rate. 
—__— b. Escrow balances. 

c. Partial payment accepted by the 
servicing mortgagee and held in a trust fund. 

d. Original mortgage term. 

e. Remaining term of the mortgage. 

f. Number of delinquent and/or partial 
prepayments. 

g. Amount of the overpayments 
properly advanced to the mortgage account 
and included in the unpaid principal balance. 

h. Total amount of assistance 
payments (beginning with the first assistance 
payment). 

i. Date of the first monthly 
amortization payment under the mortgage. 

j. A copy of the note for those section 
235 revised recapture 10 mortgages. 


Attachment 10-A 

Certifications— 

a. The servicing mortgagee’s certification that 
the payoff statement is an accurate statement 
of the mortgage account. 

b. The servicing mortgagee’s certification that 
the overpayments represented on the payoff 


statement have or have not been paid to 
HUD. 


Note: Any amount of overpayments of 
overpaid assistance must be immediately 
paid to HUD by the old servicing mortgagee. 
Otherwise, the 235(r) mortgage application 
cannot be approved by the HUD staff 
underwriter or direct endorsement 
underwriter. 


Post-application Q's and A’s (circle one): 


mortgage under the refinance or streamline refinance procedures? If yes, inform the 


alternatives. (see HUD handbook 4155.1, REv-3) 


subject to a full creditworthiness review? If yes, obtain the 


ting mortgagee should obtain (and complete) the application (items A, B and C, and the Q’s and A’s) prior to contacting the local HUD field 


Footnote: The origina 
office for the 235(r) case number and ADP code. 
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Attachment 10-B 


235(r) Documents Disposition/check list for 
the 235(r) or 203(b) case binder and the 
origination and servicing files 


ne 8 name: 


agor’s name: 
case number: 
Mortgagee's loan number: 
(and ADP code) 
Date of closing: 


Document Costs: All costs for the 
document's preparation, execution, 
duplication, distribution and postage must be 
borne by the originating mortgagee or the 
applicant (mortgagor), or both. 

The 235(r) or 203(b) case binder and the new 
origination and servicing files 


USAGE: This check list will assist the 
originating mortgagee, or its agent, in the 
proper documents disposition for the 235(r) 
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Program or 203(b) refinancing procedures. 
These documents may be in addition to 
those documents that are required by HUD 
for the case binder sent to the locel HUD 
Field Office for endorsement, and the new 
origination and servicing files. CB=Case 
Binder, O= Origination File, S=Servicing 
File and N/A=Not Applicable. 


Form HUD-92900.1, application for VA/HUD insured mortgage CB=VA/HUD copy, 0=lender copy 4, S=copy of lender 


copy 4 
Form HUD-92900-WS, mortgage credit analysis worksheet CB=original, O=copy, S=copy, housing information and 
tistical division with form sep tie 


sta’ 
Form HUD-93100, application for 


assistance under section 235 of the national 


act, that was 


reviewed and executed by the underwriter for the new 235(r) mortgage. CB=95100-2, 0= =93100-1, S=93100-4 
(original to OFA, subsidy accounting branch) 


Attachment 5, ack 
235(r) mortgage. CB, and S= 
If a recapture mortgage which is held 


of mortgagor(s), if an old section 235 revised recapture 10 mortgage is refinanced by the 
copy (original to OFA, subsidy accounting branch) 
by HUD is subordinated, appendix 25, notice to mortgagor, of handbook 4330.1 


was reviewed end exacited by the applicant (morigaga. CO, © end S-=copy (original to documents offer, love fed 


Attachment 10-B 


and required attachments received from the servicing mortgagee, who serviced the old 235 mortgage. The 
attachments inciude: 


2. A copy of the original form HUD-93100 (or, authorized substitute) that was executed by HUD when the old 235 mortgage 


tice to mortgagor, of handbook 4330.1. CB, O and S= 


of 
ongral sles contractor HUD-1 when the propery was fret morigaged under secton 28, 


case, form HUD-92900.4, firm commitment. C 


B=original, O and S=copy 


lf @ mortgage credit analysis was required, the required and supporting documentational was used in the underwriting. 
CB=original, O and S=copy 
Direct endorsement certifications or attachment 7-E, see the mortgagee letter. (see attachment 8) CD=original, O and 


S=copy 


The good faith estimate and form HUD-1, settlement statement, sent with the case binder to the local HUD field office for 
insurance. CD=origirial, O and S=N/A 


Attachment 6, 


Attachement 10-C 


235(r) Documents Disposition for the New 
APC Account Check List 

Mortgagee’s name: 

Date: 

Mortgagor’s name: 

New FHA case number: 

(and ADP code) 

Mortgagee’s Loan Number: 

Date of closing: 


he 


mortgagee’s certification of the date of disbursement of the section 235(r) mortgage proceeds. CB, O and 
S=copy (original to OFA, subsidy accounting branch) 


Documents Disposition for Establishing the 
New Assistance Payments Contract Account 
With HUD, Office of Finance and 
Administration, Subsidy Accounting Division. 
USAGE: This check list will assist the 
originating mortgagee, or its agent, with the 
documents disposition to set up an account 
with the Subsidy Accounting Division, so 
that, HUD will be able to process the 
mortgagee’s application (billings on Form 
HUD-93102s, Mortgagee's Certification and 
Application for Assistance or Interest 
Reduction Payments). These documents are 
sent separate from the documents sent to 
the local HUD Field Office for endorsement 


and the documents associated with a 

recapture mortgage. ° 

The originating mortgagee must sent these 
documents as a group within 5 days after 
receiving Form HUD-59100, Mortgage 
Insurance Certificate. HUD will not be 
responsible for any document sent 
individually and will not acknowledge the 
account set up. Furthermore, the new 
servicing mortgagee cannot bill HUD for any 
assistance payments associated with the new 
Assistance Payments Contract (APC) prior to 
the account set up, but can request a 
retroactive change (initial submission of 
Form HUD-93102) in the assistance payments 
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for those periods for which assistance monthly amortization payment under the Development, Subsidy Accounting Branch, 
payments are due the servicing mortgagee mortgage (or, deed of trust) and note) room 3206, Washington, DC 20410. 

under the new APC (the assistance payments The following documents must sent to: U.S. 

are eligible to begin on the date of the first Department of Housing and Urban 


Original form HUD-93100, application for homeownership assistance under section 235 of the National Housing Act, that was reviewed and 
executed for by the underwriter for the new 235(r) mortgage. 

Copy of form HUD-59100, ee eee associated with the new 235(r) mortgage. 

Original attachment 5, acknowledgment of mortgagor(s), if an old section revised recapture 10 mortgage is refinanced by the 235(r) mortgage. 

Original form HUD-93114, notice of termination, for the old 235 mortgage which was sent to the originating mortgagee, or its agent by the old 
servicing mortgagee. 

eee a, Seep lnnans eee which terminated the old 235 mortgage insurance contract. NOTE: The 

ed address on the form. 


beginning on the closing date of the 235(r) mortgage. 
bea Serene ney nna anne ener eee 
form HUD-93102, mortgagee’s certification and application for assistance or interest reduction payments, for the period beginning on the 
monthly amortization payment under the mortgage (or, deed of trust) and note and next assistance payment due the servicing 


Attachment 10-D Mortgagee’s loan number: ———————_—_ recapture mortgage (or, deed of trust) or 
Recapture Mortgage (Deed of Trust) Dvvdidukng —————————— note that is associated with the new 235(r) 
Modification and Subordination Agreement Modification and Subordination mortgage. These documents are-sent 
Disposition/Check List Documentation Sent to the Local HUD Field separate from the case binder. The 

; : Office Separate From the Case Binder mortgagee is responsible for the proper 
Mortgagee’s name: ———___—__ : 
Date: ——$ _______________ USAGE: This check list will assist the recordation of the documents. The 
Mortgagor’s name: ———_—__________ originating mortgagee, or its agent, with the Recorder's office must be instructed to 
New FHA case number:————__- documents disposition for the send the recorded documents to the local 
(and ADP code) subordination and modification of HUD's HUD Field Office. 


Vv | tem | = Documents as a group 


The new original recapture note executed by the mortgagor at the closing of the new 235(r) mortgage. 

Copy of Attachment 7, modification and subordination agreement, of the recaptured mortgage (or, deed of trust) which was executed by the 
mortgagor and direct endorsement underwriter or designated official, or (if applicable) HUD official, at the closing of the new 235(r) mortgage 
and sent to the recorder’s office for recordation. 

Copy of the original form HUD-93100, application for homeownership assistance under section 235 of the National Housing Act, that was 
reviewed and executed for by the direct endorsement or HUD staff underwriter for the new assistance payments contract. 

Copy of attachment 5, acknowledgment of mortgagor (s), if an old section 235 revised recapture 10 mortgage is refinanced by the 235(r) 


mortgage. 

Copy of the original form HUD-93114, notice of suspension, if the mortgagor executed the 235(r) mortgage instruments and the underwriter 
og A paneer eden ey A ena Bee eae ae demented de 

Copy of the original form HUD-93102, mortgagee’s certification and application for assistance or interest reduction payments, for the period 
beginning on the date of the first monthly amortization payment under the mortgage (or, deed of trust) and note and next assistance payment 
due the servicing mortgagee after the account set up. 

Copy of appendix 25, notice to mortgagor, of handbook 4330.1 was reviewed and executed by the applicant (mortgagor), if a recapture mortgage 
which is held by HUD is modified and subordinated. 

The letter and required attachments received from the servicing mortgagee, who serviced the old 235 mortgage. 

a. A copy of the original form HUD-93100-4 (or, authorized substitute) that was executed by HUD when the old 235 mortgage was originated 
b.If applicable, a copy of the original special assistance payments contract associated with the old section 235 revised recapture 10 mortgage. 
c. Copy of the section 235 payoff statement. 

d. A copy of appendix 29, suggested form of mortgagee notice to mortgagor mortgagor, of handbook 4330.1 

@. if available, a copy of the original sales contract of HUD-1 when the property was first mortgaged under section 235. 

lf a HUD-processed case, form HUD-92900.4, firm commitment 


Appendix 1 $376.10, yielding a payment savings of $210.43 months which is the number of months of the 
i : [= $586.53 — $376.10]. recovery period. 

Using Steps 1 Through 6 to Determine If eligible upfront costs total $2,144.00, the The recovery period begins on the date of 

the Recovery Period in Whole Months— __ratio would equal 10.19 [=$2,144.00/$210.43] _ the first scheduled monthly amortization and 


For example: which would be rounded up to the nearest inning of the 12th 
P quarter, i.e., 10.25. ends the day before the beginning of the 


A 17.5 percent 235 mortgage for $40,000.00 Since the ratio is 10.25 and the 235(r) month. For example, the 235(r) mortgage is 
taken out in 1961 would carry a P + I interest rate is 10 percent the originating closed on January 29, 1991 and the first 
payment of $566.53 and have a remaining mortgage would first find the ratio in column  P@yment is due on March 1, 1991. The first 
balance after 10 years of $38,973.60. A new 1 and then would go to colum 2 at the 10 scheduled monthly amortization is March 1, 
235(r) mortgage refinancing the $38,973.60! at _ percent 235(r) interest rate. The intersection 1991 and 11 whole months would end on 
10 percent would carry a P + I payment of of the column 1 and column 2 is 11 whole January 31, 1992. 


1 The 235(r) mortgage amount has not been Reference: Attachment 2, Table of Recovery 
.ounded down to the nearest $50.00 for this Periods 
example. 
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x. . . Beginning February 1, 1992 the 235(r) interest rate takes effect where the March 1, 1992 scheduled monthly amortization payment that is due 


Summary: The 235(r) mortgage would carry 
an initial interest rate of 17.5 percent and a P 
+ I payments of $586.53 for the first 11 
months and a 235(r) interest rate of 10% and P 
+ I payments of $376.10 for the remaining 229 
months. ; 

[FR Doc. 91-5151 Filed 3-6-91; 8:45 am] 
BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 


Privacy Act of 1974—Revision of 
Systems of Records 


Pursuant to the provisions of the 
Privacy Act of 1974, as amended (5 
U.S.C. 552a), notice is hereby given that 
the Deparrtment of the Interior proposes 
to revise a notice describing records 
maintained by the Division of 
Enforcement and Security Management 
in the Office of the Secretary. All 
changes being published are editorial in 
nature, and reflect organization, 
address, and other miscellaneous 
administrative revisions which have 
occurred since the previous publication 
of the material in the Federal Register 
on July 15, 1986 (51 FR 25610). The 
revised notice titled “Security Clearance 
Files and Other Reference Files— 
Interior, Office of the Secretary—45.” is 
published in its entirety below. 

Since these changes do not involve 
any new or intended use of the 
information in the system of records, the 
notice shall be effective upon 
publication in the Federal Register 
(March 7, 1991). Additional information 
regarding these revisions may be 
obtained from the Department Privacy 
Act Officer, Office of the Secretary 
(PMI), room 2242, Main Interior Building, 
U.S. Department of the Interior, 
Washington, DC 20240. 


Dated: February 25, 1991. 
Oscar W. Mueller, Jr., 
Director, Office of Management Improvement. 


INTERIOR/OS-45 


SYSTEM NAME: 

Security Clearance Files and Other 
Reference Files—Interior, Office of the 
Secretary—45. 


interest at this interest rate. 


SYSTEM LOCATION: 

Office of the Secretary, Division of 
Enforcement and Security Management, 
(PPS-S) U.S. Department of the Interior, 
1849 C Street NW., Washington, DC 
20240. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees in the Office of the 
Secretary. Other Departmental Offices, 
Bureau Heads, Bureau Security Officers, 
and employees in Independent 
Agencies, Councils, and Commissions 
who are provided administrative 
support, whose duties have been 
designated special sensitive, critical 
sensitive, noncritical sensitive, or 
clearance for FEMA special access 
program. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Contains copies of SF-85 or SF-86 
and/or SF-171 supplied by individual 
concerned as well as copies of letters of 
transmittal between Interior and the 
Office of Personnel Management 
concerning the individual's background 
investigation. Further, contains copy of 
certification of clearance status and 
briefing and/or debriefing certificate 
signed by individual as appropriate. 
Card file reflects summary, case number 
and disposition of the case file following 
review. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


Executive Order 10450. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEMS, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
The primary uses of the records are 
for the identification of (a) Office of the 
Secretary personnel and heads of 
Bureaus and their respective Security 
Officers who have been granted a 
security clearance; (b) persons in a 
pending clearance status awaiting the 
results and adjudication of Office of 
Personnel Management investigations: 
and (c) persons whose clearance has 
been terminated in the last five years 
due to an administrative down-grading, 
transfer to other agencies, employment, 
or retirement. Disclosures outside the 
Department of the Interior may be made 


(1) to the U.S. Department of Justice or 
in a proceeding before a court or 
adjudicative body when (a) the United 
States, the Department of the Interior, a 
component of the Department, or, when 
represented by the government, an 
employee of the Department is a party 
to litigation or anticipated litigation or 
has an interest in such litigation and (b) 
the Department of the Interior 
determines that the disclosure is 
relevant or necessary to the litigation 
and is compatible with the purpose for 
which the records were compiled; (2) of 
information indicating a violation or 
potential violation of a statute, 
regulation, rule, order or license, to 
appropriate Federal state, local or 
foreign agencies responsible for 
investigating or prosecuting the 
violation or for enforcing or 
implementing the statute, rule, 
regulation, order or license; (3) to a 
congressional office from the record of 
an individual in response to an inquiry 
the individual has made to the 
congressional office; (4) to a Federal 
agency which has requested information 
relevant or necessary to its hiring or 
retention of an employee, or issuance of 
a security clearance, license, contract, 
grant or other benefit; (5) to Federal, 
State or local agencies where necessary 
to obtain information relevant to the 
hiring or retention of an employee or the 
issuance of a security clearance, license, 
contract, grant or other benefit; (6) to the 
Office of Personnel Management for 
matters concerned with oversight 
activities necessary for the Office to 
carry out its legally authorized 
Government-wide personnel 
management programs and functions. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Maintained in file folders. 


RETRIEVABILITY: 
Indexed by name. 
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SAFEGUARDS: 
Stored in a locked room. Access 


granted only to cleared personnel on 
official business. 


Records are maintained and disposed 
of in accordance with General Records 
Schedule No. 18, Item No. 23. 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Division of Enforcement and 
Security Management (PPS-S), Office of 
the Secretary, Department of the 
' Interior, 1849 C Street NW., Washington, 
DC 20240. 


NOTIFICATION PROCEDURE: 

Same as the above. A written and 
signed request stating that the requester 
seeks information concerning records 


pertaining to him/her is required. See 43 
CFR 2.60. 


RECORD ACCESS PROCEDURE: 

Same as the above. The request must 
be in writing, signed by the requester, 
and meet the content requirements of 43 
CFR 2.63. 


CONTESTING RECORD PROCEDURES: 
A petition for amendment shall be 
addressed to the System Manager and 


must meet the requirements of 43 CFR 
271. 


RECORD SOURCE CATEGORIES: 


Individual on whom the record is 
maintained as well as data furnished by 
other Federal agencies on the person 
concerned. 


[FR Doc. 91-5317 Filed 3-6-91; 8:45 am] 
BILLING CODE 4310-RK-M 


Bureau of Indian Affairs 


information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act. 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). An expedited 
review has been requested in 
accordance with the Act, since allowing 
for the normal review period would 
adversely affect the public interest for 
the reasons given below. Approval has 
been requested as soon as possible. 
Comments and suggestions on the 
proposal should be made directly to the 
Bureau clearance officer at the phone 
number listed below, and to the Office 
of Management and Budget, Paperwork 
Reduction (1076-0021) Project, 


Washington, DC 20503, telephone (202) 
295-7340. 
Titles: Indian Electric Power 


~ Utilities—Colorado River, 25 CFR part 


175; Flathead Indian, 25 CFR part 176; 
San Carlos Indian, 25 CFR part 177. 

OMB Approval Number: 1076-0021. 

Abstract: These irrigation and power 
projects provide electric power service. 
Projects need names and addresses of 
the electric power consumers, namely, 
households, commercial and industrial 
businesses, farming enterprises and 
municipalities in order to identify and 
assess the particular customer the 
monthly charges for receiving electric 
power. 

Reason For Expedite Review: To 
comply with a statutory deadline and 
because of the hardship which would be 
imposed on Indian Electric Power 
Utilities Customers by failure to 
implement this new requirement before 
the end of the current quarter. 

Frequency: On occasion. 

Description of Respondents: 
Individuals, households, businesses, 
farms and municipalities buying electric 
power from these three irrigation 
projects. 

Estimated Completion Time: ¥% hour. 

Annual Responses: 4,621.0. 

Annual Burden Hours: 2,331.75. 

Bureau clearance officer: Gail 
Sheridan (202) 208-2685. 

Dated: October 5, 1990. 
Perry Baker, 
Acting Deputy to the Assistant Secretary— 


Indian Affairs (Trust and Economic 
Development). 


[FR Doc. 91-5363 Filed 3-6-1; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[CO-050-5410-10-ZCAD] 


Application for Federal Minerals 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Reality Application COC-51597, 
for Conveyance of Federally Owned 
Mineral Interests in Gilpin County, 
Colorado; Segregation from Mineral 
Entry. 


sumMaARY: The following private lands 


have reserved Federal minerals rights 
for which application has been made by 
the eurface owner, Evelyn Howard 
Dieker Trust, c/o Joan Selensky, 
Trustee, 1838 South Tennyson Street, 
Denver, CO 80219, under section 209 of 
the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 1719: 


Sixth Principal Meridian, Colorado 
T.2S., R.72 W. 
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Sec. 18, Lots 4, 7, 8, 9, 10, 11, 12, NE%, E% 
NW%, SE4SW%, NW%SE%, and S% 
SE%. 

Containing 571.77 acres. 


ADDRESSES: Submit comments to 
District Manager, Bureau of Land 
Management, Canon City District Office, 
P.O. Box 2200, Canon City, Colorado 
81215-2200. 

FOR FURTHER INFORMATION CONTACT: 
Stu Parker at the above address, or 
phone (719) 275-0631. 

SUPPLEMENTARY INFORMATION: 
Publication of this notice segregates the 
mineral interests owned by the United 
States in the above-described lands to 
the extent that they are not subject to 
appropriation under the public land 
laws, including the mining laws. This 
segregation shall terminate upon 
issuance of a patent, or two years from 
the date the application was filed, May 
22, 1990, whichever occurs first. 


Stuart L. Freer, 

Associate District Manager. 

[FR Doc. 91-5364 Filed 3-6-01; 8:45 am] 
BILLING CODE 4310-JB-M 


[OR-120-01-4310-33: G-1-122; OR 46140] 


Realty Action, Lease of Public Land; 
OR 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Realty Action— 
Recreation & Public Purposes Lease in 
Coos County, Oregon. 


summany: The following described 
public domain lands, have been 
examined and found suitable for lease 
to the Charleston Rural Fire District for 
an Emergency Operation Center under 
the Recreation & Public Purposes Act of 
June 14, 1926, as amended (43 U.S.C. 869 
et seq.). 


Willamette Meridian, Oregon 
T. 26 S., R. 14 W., 


portion of SE%NE% Sec. 3 comprising of 
.30 acres, more or less 


The above described land is hereby 
segregated from appropriation under the 
public lands laws, including the mining 
laws, except as to applications under 
the mineral leasing laws and 
applications under the Recreation & 
Public Purposes Act, for 18 months from 
the date of publication of this notice in 
the Federal Register, or until publication 
of an opening order, or issuance of a 
lease. 

The subject land is to be leased to the 
Charleston Rural Fire District. The 
purpose of the lease is to construct, use 
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and maintain a combination structure 
housing an Emergency Operation 
Center, Fire Department Administrative 
Office, satellite Coos County Sheriff 
Office, emergency equipment facility 
(fire truck-ambulance bays) and a 500 
person capacity Community Facility 
Building (including kitchen facilities). 
The facility will provide more and 
improved services to the local 
community. 

The lease would have a term of 25 
years and, under the special pricing 
provision, the rental will be $10.00 per 
year. If the lease is approved, it will be 
subject ts the following: 

1. All valid existing rights documented 
on the official public land records at the 
time of issuance of lease. 

2. State and local planning and zoning 
designations. 

3. Conditions of right-of-way 
reservation OR 35002 to the U.S. Navy. 

The land is not needed for other 
Federal purposes. An Environmental 
Assessment will be completed prior to 
final determination of this action. The 
public interest will be served by this 
lease. 
DATES: On or before April 22, 1991 
interested parties may submit comments 
to the District Manager, Bureau of Land 
Management, at the address below. 
Objections will be reviewed by the 
Oregon State Director of the Bureau of 
Land Management who may sustain, 
vacate or modify this realty action. In 
the absence of any objections, this 
realty action will become the final 
determination of the Department of the 
Interior. 
ADDRESS: Detailed information 
concerning the proposed lease, including 
the draft environmental analysis, is 
available for review at the Bureau of 
Land Management's Coos Bay District 
Office, 1300 Airport Lane, North Bend, 
OR 97459. 
FOR FURTHER INFORMATION CONTACT: 
Thom Green, Coos Bay District Office 
(503) 756-0100. 

Dated: February 28, 1991. 
Cary A. Osterhaus, 
Associate District Manager. 
[FR Doc. 91-5423 Filed 3-6-91; 8:45 am] 
BILLING CODE 4310-33-m 


[NM-940-01-4730-12] 


Filing of Piats of Survey; New Mexico 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


sumMARY: The plat of survey described 


below was officially filed in the New 
Mexico State Office, Bureau of Land 


Management, Santa Fe, New Mexico, 
effective at 10 a.m. on February 26, 1991. 
New Mexico Principal Meridian, New 
Mexico: 


T.12N., R.4E., Accepted February 22, 1991, 
for Group 881 NM. 


A person or party who wishes to 
protest against the above plat may file 
with the State Director, Bureau of Land 
Management, a notice that they wish to 
protest the survey. A statement of 
reasons for a protest may be filed with 
the notice of protest to the State 
Director. 

The above-listed plat represents 
dependent resurveys, survey and 
subdivision. 

This plat will be in the files of the 
New Mexico State Office, Bureau of 
Land Management, P.O. Box 1449, Santa 
Fe, New Mexico 87504-1449. Copies may 
be obtained from this office upon 
payment of $2.50 per sheet. 

Dated: February 26, 1991. 

John P. Bennett, 

Chief, Cadastral Survey. 

[FR Doc. 91-5365 Filed 3-86-91; 8:45 am] 
BILLING CODE 4310-FB-M 


Fish and Wildlife Service 


Comment period begins March 1, 1991, 
for the Review Draft of the Strategic 
Plan for Harvest Management in the 
Klamath River Basin Conservation 
Area 


AGENCY: Department of the Interior. 


ACTION: Notice of public meetings and 
release of review draft. 


SUMMARY: This notice announces 
release, to agencies, interested groups 
and the general public, of a review draft 
of the long-term plan for management of 
in-river and ocean harvesting that 
affects Klamath and Trinity River basins 
anadromous fish populations. Those 
additional persons wishing to review the 
plan may obtain it from the address 
indicated under FOR FURTHER 
INFORMATION CONTACT or they may 
review it at the locations indicated 
under ADDRESSES. 

Public hearings will be held on the 
following dates and times at the 
respective locations: 

1. March 19, 1991, at 7 pm, at the 
Victorian Inn, 1709 Main St. (Hwy. 299 
West), Weaverville, CA 

2. March 20, 1991, at 7 pm, at the Miners 
Inn, 122 East Miner, Yreka, CA 

3. March 26, 1991, at 7 pm, at the Red 
Lion Inn, 1313 N. Bayshore Drive, 
Coos Bay, OR 
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4. March 27, 1991, at 7 pm, at the Red 
Lion Inn, 1929 Fourth St., Eureka, CA 
and 

5. March 28, 1991, at 7 pm, at the 
Tradewinds Lodge, 400 S. Main, Fort 
Bragg, CA 
Some members of the Klamath River 

Fishery Management Council, an 

advisory committee providing guidance 

on harvest management for anadromous 
fish in the Klamath River basin, will 
attend the public meetings to hear 
comments. 

DATES: The review draft will be 

available to the public on March 1, 1991, 

and comments will be accepted until 

April 15, 1991. 

ADDRESSES: Copies of the complete plan 

document will be available for review at 

the following locations during normal 
business hours: 

Libraries: 

Siskiyou County Public Library, 719 4th 
Street, Yreka, CA 

Trinity County Public Library, 229 Main, 
Weaverville, CA 

Humboldt County Public Library, 421 “I” 
Street, Eureka, CA 

Del Norte County Public Library, 190 
Price Mall, Crescent City, CA 

Klamath County Public Library, Klamath 
Falls, OR 

Happy Camp Branch Library, 143 
Buckhorn Road, Happy Camp, CA 

Orleans Elementary School Library, 
Orleans, CA 

Weitchpec Store, Weitchpec, CA 

Humboldt State University Library, 
Arcata, CA 

Southern Oregon State College Library, 
Ashland, OR and other libraries along | 
the southern Oregon and northern 
California coast 


Federal Offices: 


U.S. Fish & Wildlife Service, Klamath 
River Fishery Resource Office, 1030 
‘South Main, Yreka, CA 

U.S. Fish & Wildlife Service, Trinity 
River Fishery Resource Office, #3 
Horseshoe Square, Weaverville, CA 

U.S. Fish & Wildlife Service, Coastal 
California Fishery Resource Office, 
1125 16th Street, room 209, Arcata, CA 

Six River National Forest, 500 5th Street, 
Eureke, CA 

Gasquet Ranger District, Gasquet CA 

Orleans Ranger District, Orleans, CA 

Lower Trinity Ranger District, Willow 
Creek, CA 


' Mad River Ranger District, Bridgeville, 
CA 


Klamath National Forest Headquarters, 
1312 Fairlane Road, Yreka, CA 

Oak Knoll Ranger District, 22541 
Highway 96, Klamath River, CA 

Happy Camp Ranger District, Happy 
Camp, CA 
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Salmon River Ranger District, Fort 
Jones, CA 

Goosenest Ranger District, Orleans, CA 

Klamath National Wildlife Refuge, 
Tulelake, CA 

U.S. Fish & Wildlife Service, Regional 
Office, 911 NE 11th Avenue, Portland, 
OR 

Other Government Offices: 

California Department of Fish & Game, 
601 Locust Street, Redding, CA 

Hoopa Valley Business Council, Hoopa, 


Yurok Transition Team, 517 Third 
Street, #18, Eureka, CA 
Klamath Tribal Office, Old Williamson 
Business Park, Hwy. 97, Chiloquin, OR 
and the 
Karuk Tribal Office, 746 Indian Creek 
Road, Happy Camp, CA 
Written comments may be sent to the 
address indicated below. 
FOR FURTHER INFORMATION CONTACT: 
Ronald A. Iverson, U.S. Fish & Wildlife 
Service, Klamath River Fishery Resource 
Office, P.O. Box 1006, Yreka, CA 96097. 
Phone 916-842-5763. 
SUPPLEMENTARY INFORMATION: For 
background information on the 
Management Council, please refer to the 
notice of their initial meeting that 


appeared in the Federal Register on July ~ 


8, 1987 (52 FR 25639). For further 
information on the Klamath River Basin 
Conservation Area Restoration Program, 
see 16 U.S.C. 460ss-ss6 (the “Klamath 
Act”). 

Dated: February 27, 1991. 
Marvin L. Plenert, 
Regional Director, U.S. Fish and Wildlife 
Service. 
[FR Doc. 91-5373 Filed 3-6-91; 8:45 am] 
BILLING CODE 4310-55-M 


Meeting; Klamath River Basin Fisheries 
Task Force 


AGENCY: Department of the Interior. 
ACTION: Notice of meetings. 


SUMMARY: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. App. I), this notice announces a 
meeting of the Klamath River Basin 
Fisheries Task Force, established under 
the authority of the Klamath River Basin 
Fishery Resources Restoration Act (16 
U.S.C. 460ss et sea.). The meeting is 
open to the public. 

DATES: The Klamath River Basin 
Fisheries Task Force will meet from 7 
p.m. to 10 p.m. on Monday, March 11, 
1991. 

PLACE: The meeting will be held at the 
Clarion Hotel, Sausalito Room, section 
B, 401 East Millbrae Avenue, Millbrae, 
California. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Ronald A. Iverson, Project Leader, 
U.S. Fish and Wildlife Service, P.O. Box 
1006 (1030 South Main), Yreka, 
California 96097-1006, telephone (916) 
842-5763. 

SUPPLEMENTARY INFORMATION: For 
background information on the Task 
Force, please refer to the notice of their 
initial meeting that appeared in the 
Federal Register on July 8, 1987 (52 FR 
25639). On March 11, the Task Force will 
meet to approve final edits and discuss 
the publication and distribution process 
for the Long-Range Plan for the Klamath 
River Basin Conservation Area Fishery 
Restoration Program. 


Dated: February 27, 1991. 
Marvin L. Plenert, 


Regional Director, U.S. Fish and Wildlife 
Service. 


[FR Doc. 91-5372 Filed 3-5-91; 8:45 am] 
BILLING CODE 4310-55-M 


Meeting, Klamath Fishery Management 
Council 


. AGENCY: Department of the Interior. 


ACTION: Notice of meeting. 


SUMMARY: Pursuant to section 10(a)(2) of 


the Federal Advisory Committee Act (5 
U.S.C. app. I), this notice announces a 
meeting of the Klamath Fishery 
Management Council, established under 
the authority of the Klamath River Basin 
Fishery Resources Restoration Act (16 
U.S.C. 460ss et seq.). The meeting is 
open to the public. 

DATES: The Klamath Fishery 
Management Council will meet from 12 
Noon to 4:30 p.m. on Sunday, March 10, 
1991. 

PLACE: The meeting will be held in the 
Sausalito Room, Section—A, of the 
Clarion Hotel, 401 East Millbrae 
Avenue, Millbrae, California. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Ronald A. Iverson, Project Leader, 
U.S. Fish and Wildlife Service, P.O. Box 
1006 (1030 South Main), Yreka, 
California 96097-1006, telephone (916) 
842-5763. 

SUPPLEMENTARY INFORMATION: For 
background information on the 
Management Council, please refer to the 
notice of their initial meeting that 
apveared in the Federal Register on July 
8, 1987 (52 FR 25639). On March 10, the 
Klamath Fishery Management Council 
will discuss ocean harvest rate of 
Klamath River Management Zone 
salmon stocks for the 1991 fishing 
season. Scenarios modeling various 
ocean harvest rates will be discussed. A 
public comment period is scheduled for 
1:30 p.m. The Council convenes this 
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meeting on the ocean harvest issue in an 
attempt to make a consensus 
recommendation to the Pacific Fisheries 
Management Council. 


Dated: February 27, 1991. 
Marvin L. Plenert, 
Regional Director, U.S. Fish and Wildlife 
Service. 
[FR Doc. 91-5374 Filed 3-6-91; 8:45 am} 
BILLING CODE 4310-55-M 


Minerals Management Service 


Alaska OCS Region: Outer Continental 
Shelf Advisory Board; Alaska Regional 
Technical Working Group Meeting 


AGENCY: Minerals Management Service, 
Alaska OCS Region, Interior. 


ACTION: Outer Continental Shelf 
Advisory Board, Alaska Regional 
Technical Working Group Committee; 
notice for meeting. 


This notice is issued in accordance 
with the provisions of the Federal 
Advisory Committee Act, Public Law 
92-463. 

The Alaska Regional Technical 
Working Group (RTWG) committee of 
the Outer Continental Shelf (OCS) 
Advisory Board is scheduled to meet 
from 1 p.m. to 4:30 p.m., April 2, 1991, in 
room 601 of the Minerals Management 
Service (MMS), Alaska OCS Region 
offices at 949 East 36th Avenue, 
Anchorage, Alaska. The Alaska RTWG 
is one of six such committees of the OCS 
Advisory Board that provides advice to 
the Director of MMS about technical 
matters of regional concern regarding 
OCS prelease and postlease sale 
activities. 

Topic which will be addressed at the 


meeting is: 


Draft Proposed Comprehensive Outer 
Continental Shelf Natural Gas and Oil 
Resource Management Program, 1992- 
1997 


The Alaska RTWG meeting will be open 
to the public, although seating may be 
limited. Interested persons may make 
oral or written presentations to the 
committee. A request to make a 
presentation should be made no later 
than March 26, 1991, to Alan D. Powers, 
Regional Director, Alaska OCS Region, 
949 East 36th Avenue, room 110, 
Anchorage, Alaska 99508-4302, and 
should be accompanied by a written 
summary of the presentation. 

Minutes of the meeting will be 
available 70 days after the meeting for 
public inspection and copying at the 
Alaska OCS Region Library, 949 East 
36th Avenue, Anchorage, Alaska, and at 





the office of OCS Advisory Board 
Support, MMS, Department of the 
Interior, 18th andC Streets NW., 
Washington, DC. 


Dated: February 28, 1991. 
Alan D. Powers, 
Regional Director, Alaska OCS Region. 
[FR Doc. 91-5371 Filed 3-6-1; 8:45 am] 
BILLING CODE 4310-MA-M 


Office of Surface Mining Reclamation 
and Enforcement 


information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 


The proposal for the collection of 
information, listed below has been 
submitted te the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35]. Copies of the 
proposed collection of information the 
related form and explanatory material 
may be obtained by contacting the 
Bureau's clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirements should 
be made directly to the Bureau 
clearance officer listed below and to the 
Office of Management and Budget, 
Paperwork Reduction Project (1029- 

}, Washington, DC 20503, 
telephone 202-295-7340. 

Title: Areas Designated by Act of 
Congress, 30 CFR 761. 

OMB Number: 1028-. 

Abstract: 30 CFR 761 allows coal . 
mining companies to submit 
documentation that demonstrates it 
meets the definition of Valid Existing 
Rights (VER) to mine coal in an area 
prohibited by the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). OSM will use the information 
in making a VER determination. 

Bureau Form Number: None. 

Frequency: On Occasion. 

Description of Respondents: 
Individual Coal Mining Companies. 

Annual Responses: 5. 

Annual Burden Hours: 375. 

Estimated Completion Time: 75 hours. 

Bureau clearence officer: Richard L. 
Wolfe (202} 343-5143. 

Dated: December 6, 1990. 

John P. Mosesso, 

Chief, Division of Technical Services. 
[FR Dae. 81-5378 Filed 3-6-81; 8:45 am) 
BILLING CODE 4910-05-M 


INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 368 (Sub-No. 11)] 
Intrastate Rail Rate Authority—KY 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of recertification. 


SUMMARY: Pursuant to 49 U.S.C. 
11501(b), the Commission recertifies the 
State of Kentucky to regulate intrastate 
rail rates, classifications, rules, and 
practices for a 5-year period. 

DATES: Recertification will be effective 
April 6, 1991, and will expire April 5, 
1996. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245 [TDD 
for hearing impaired: (202) 275-1721]. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamie 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Built 
Washington, DC 20423. Telephone: (202) 
289-4357 /4359. [Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.} 

Decided: February 27, 1994. 

By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-5382 Filed 3-6-91; &45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31783] 


Manufacturer's Junction Raifway 
Co.;—Lease and Operation 
Exemption—Missouri Pacific Railroad 
Co. 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: Pursuant to 49. U.S.C. 10505, 


the Commission exempts 
Manufacturers’ Junction Railway 
Company from the prior approval 
requirements of 49 U.S.C. 11343-11344 
for the lease and operation of rail lines 
in Kansas. The lines are presently 
owned and operated by Missouri Pacific 
Railroad Company, a wholly owned 
subsidiary of Union Pacific Corporation, 
except for the line of the Kiowa, 
Hardtner and Pacifie Railway Company 
currently leased by Missouri Pacific. 
The exemption is subject to employee 
protective conditions. 
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DATES: The exemption is effective on 
April 5, 1991. Petitions for stay must be 
filed by March 21, 1991. Petitions for 
reconsideration must be filed by April 1, 
1991. 

ADDRESSES: Send pleadings referrring to 

Finance Docket No. 31783 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2} Petitioners’ representatives, Joseph 
D. Anthofer, Esq., 1416 Dodge Street, 
Omaha, NE 68179 and 

Peter A. Greene, Esq., Thompson, Hine 
and Flory, 1926 N Street, NW., 
Washington, DC 20036 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245, (TDD 

for hearing impaired: (202) 275-1721} 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission’s decision. To purchase 

a copy of the full decision, write to, call, 

or pick up in person from: Dynamic 

Concepts, Inc., room 2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423. Telephone: (202) 

289-4357 /4359. (Assistance for the 

hearing impaired is available through 

TDD service (202) 275-1721.) 

Decided: February 25, 1991. 

By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. Commissioner 
McDonald, joined by Commissioner Simmons 
concurred with a separate expression. 
Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-5287 Filed 3-6-91; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree Pursuant 
to the Clean Water Act 


In accordance with Departmental 
Policy, 28. CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. Orville Bailey and Janet 
Bailey, Civil Action No. 87-3117 (D. 
Idaho) was lodged with the United 
States District Court for the District of 
Idaho on February 13, 1991. 

The proposed consent decree 
concerns alleged violations of sections 
301 and 404 of the Clean Water Act, 33 
U.S.C. 1311 and 1344, as a result of the 
discharge of dredged and fill material 
into wetlands adjacent to the North end 
of Priest Lake in Bonner County, Idaho. 
The Site of the violations is owned by 
the Baileys and is depicted by a map 
attached to the consent decree lodged. 
with the Court. The fill materials. 
consisted of sand and rock and were 
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discharged into the wetlands areas by 
the Baileys without authorization from 
the U.S. Army Corps of Engineers in 
accordance with 33 U.S.C. 1344. 

The consent decree requires the 
Baileys to remove all unauthorized fill 
material, which has been accomplished, 
and to restore the area to its original 
condition by revegetating the property in 
accordance with a restoration plan 
which is attached to the consent decree 
lodged with the Court. The decree 
further requires the Baileys to pay a civil 
penalty of $5,000.00 for these violatoins 
of the Clean Water Act. 

The Department of Justice will receive 
until March 31, 1991, written comments 
relating to the consent decree. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
Attention: Robert LeFevre, Esquire, 
room 7113, 10th St. & Constitution 
Avenue NW., Washington, DC 20530, 
and should refer to United States versus 
Orville Bailey and Janet Bailey, Civil 
Action No. 87-3117 (D. Idaho), DJ 
Reference No. 90-5-1-1-2959. 

The consent decree may be examined 
at the Clerk's Office, United States 
District Court, 550 West Fort Street, 
Boise, Idaho 83724. 

Richard B. Stewart, 

Assistant Attorney General, Environment & 
Natural Resources Division. 

[FR Doc. 91-5362 filed 3-86-91; 8:45.am] 
BILLING CODE 4410-01 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-25,160] 


Eaton Corp.—Controls Division, 
Freemont, OH; Determinations 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance; 
Correction 


This notice deletes the affirmative 
determination for workers of the subject 
firm producing automotive switches 
which was erroneously published in the 
Federal Register on February 21, 1991, 
(56 FR 7066) in FR Document 91-4092. 

The subject workers were already 
certified under petition TA-W-23,176 
which was subsequently amended by 
deleting the termination date. The 
amendment was published in the 
Federal Register on October 27, 1989 (54 
FR 43874). Accordingly, the subject 
certification TA-W-25,160 is hereby 
revoked. 


Signed in Washington, DC, this 26th day of 
February 1991. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 91-5390 Filed 3-86-91; 8:45 am] 
BILLING CODE 4510-30-M 


Employment and Training 
Administration 


Determinations Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
February 1991. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 


subdivision thereof, have become totally - 


or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-25,013; Skillers of America, 
Butler, PA 

TA-W-25,040; The Level Line, Inc., 
Lakewood, NJ 

TA-W-25,223; Lenox Crystal, Mt. 
Pleasant, PA 

TA-W-25,171; Lear Plastics Corp., 
Mendon, MI 

TA-W-25,227; RCR Mills, Inc., 
Shillington, PA 

In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 


TA-W-25,141; Malcolm Nicol/IGI 
Adhesives, Lyndhurst, NJ 
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Increased imports did not contribute 
importantly to worker separations at the 
firm. 


TA-W-25,211; Micro Marketing 
International, Williamsport, PA 


Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-25,156; Bottoms USA, Auburn, 
ME 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-25,229; Sier Bath Deck Gear 
Corp, North Bergen, NJ 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-25,267; Philips Consumer 
Electronic Co., Greenville, TN 


Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-25,231; U.S. Repeating Arms Co., 
New Haven, CT 


U.S. imports of shot guns and rifles 
declined in 1989 compared to 1988 in the 
first six months of 1990 compared to the 
same period in 1989. 


TA-W-25,224; Mask Illusions, Inc., San 
Diego, CA 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-25,203; International Shoe 
Machine Corp., Kingston, PA 


Aggregate imports like or directly 
competitive with shoe manufacturing 
equipment were negligible during the 
period under investigation. 


TA-W-25,213; Northern Chatham 
Bedding Co., Inc., Elizabeth, NJ 


The investigation revealed that 
criterion (1) has not been met. A 
significant number or proportion of the 
workers did not become totally or 
partially separated as required for 
certification. It was also revealed that 
criterion (2) was not met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-25,191; White Consolidated 
Industries, Inc., Mansfield, OH 
Increased imports did not contribute 
importantly to worker separations at the 

firm for workers producing compact 





washers and dryers, top load, front load 
and free standing and laundry centers. 


Affirmative Determinations 


TA-W-25,212; NCR Corp., Lake Mary, 

FL 
A certification was. issued covering all 

workers separated on or after November 

29, 1989. 

TA-W-25,276; U.S. Vanadium Corp., 
Hot Spring Operation, Hot Spring, 
AR 


A certification was issued covering all 
workers separated on or after December 
18, 1989, 

TA-W-25,221; Evans Hampden Shoe 
Corp., Hempden, ME 

A certification was issued covering all 
workers separated on or after December 
10, 1969. 


TA-W-25,217; Pioneer Industrial 
Products, Plant #1, Willard, OH 
A certification was issued covering all 
workers separated on or after December 
31, 1989. 


TA-W-25,217A; Pioneer Industrial 
Products, Plant #3, Willard, OH 
A certification was issued covering all 
workers separated on or after December 
31, 1989. 


TA-W-25,135; Gerber Childrenswear, 
Inc., Yadkinville, NC 
A certification was issued covering all 


workers separated on or after October 
30, 1989. 


TA-W-25, 136; Gerber Childrenswear, 
Ine., Salisbury, NC 
A certification was issued covering al? 
workers separated on or after October 
30, 1989. 


TA-W-25,137; Gerber Childrenswear, 
Inc., Greensboro, NC 
A certification was issued covering all 
workers separated on or after October 
30, 1989. 


TA-W-25,015; Texas Oil & Gas €arp., 
Denver, CO 
A certification was issued covering all 
workers separated on or after January 1, 
1990; 


TA-W-25,200; D.G. Apparel, Inc., 
Columbus, GA 


A certification was issued covering all 
workers separated on or after December 
3, 1969. 


TA-W-25,204; Joanna CHF, Maplewood, 
NF 
A certification was issued covering all 


workers separated on er after December 
5, 1989. 


TA-W-25,226; Proctor & Gamble 
Manufacturing Co., Chicago Plant, 
Chicago, IL 

A certification was issued covering alt 
workers separated on or after November 

27, 1989 and before January 1, 1991. 


TA-W-25,144; NCR Corp., Cambridge, 
OH 


A certification was issued covering all 
workers separated on or after 
September 3, 1990. 


TA-W-25,191; White Consolidated 
Industries, Inc., Mansfield, OH 
A certification was issued covering all 
workers producing 24” free standing 
dryers separated on or after August 1, 
1990 and before February 1, 1991. 


TA-W-25,131; Del-Met Corp, Walton, 
NY 


A certification was issued covering all 
workers separated on or after November 
1, 1989. 


TA-W-25,168; Jonathan Michael, New 
York, NY 
A certification was issued covering all 
workers separated on or after November 
27, 1989. 


TA-W-25,198; Chrissy Sportswear, Inc., 
Boston, MA 


A certification was issued covering all 
workers separated on or after December 
4, 1989. 


TA-W-25,185; Serac Manufacturing, 
Inc., Priest River, ID 


A certification was issued covering all 
workers separated on or after November 
23, 1989. 


TA-W-25,010; Royce Chemical Co., 
Newark, NJ 


A certification was issued covering all 
workers separated on or after October 
18, 1989. 


TA-W-25,265; Aalcoa Fujikure Ltd, 
Houston, MS 

A certification was issued covering all 
workers separated on or after December 
17, 1989. 

I hereby certify that the 
aforementioned determinations were 
issued during ‘he month of February, 
1991. Copies of these determinations are 
available for inspection in room C-4318, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210 during normal business hours 
or will be mailed to persons to write to 
the above address. 
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Dated: February 26, 1992. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doe. 91-5389 Filed 3-6~91; 8:45 am} 
BILLING COBE 4510-S0-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Inter-Arts Advisory Panel; Meeting 


Pursuant to section 10{a)}{2} of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Inter-Arts 
Advisory Panel (Presenting 
Organizations Overview Section) to the 
National Council on the Arts will be 
held on March 21-22, 1994, from 9:30 
a.m.—5 p.m. im reom 714 at the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

This meeting will be open to the 
public on a space available basis. The 
topics for discussion will be 
intreductory remarks, the impact of the 
recession and budget cuts on presenting 
organizations funding, residency 
activities—the role of the presenter in 
the community, the application process, 
and the future of support for presenting 
organizations. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 
of advisory panels which are open ta the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's 


- discussions at the discretion of the 


chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approvat of the full- 
time Federal employee in attendance at 
the meeting, im compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/ 682-5496, at least seven (7 
days prior to the meeting. 

Further information with oan to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting ae 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or calf (262} 682- 
5433. 
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Dated: February 22, 1991. 
Martha Y. Jones, 
Acting Director, Council and Panel 
Operations, National Endowment for the Aris. 
[FR Doc. 91-5379 Filed 3-6-91; 8:45 am] 
BILLING CODE 7537-01-M 


DEPARTMENT OF STATE 


[Public Notice 1359] 

Shipping Coordinating Committee, 
Sub-Committee on Ocean Dumping; 
Meeting 


The Ocean Dumping Subcommittee of 
the Shipping Coordinating Committee 
will hold an open meeting on March 19, 
1991, from 1 p.m. to 3 p.m. to review the 
U.S. submission to Scientific Group on 
Dumping (SGD 14). 

The meeting will be held at the 
Environmental Protection Agency, 
Fairchild Building, 499 South Capitol 
Street, SW., Washington, DC 20003 in 
the Office of Marine and Estuarine 
Protection Conference Room on the 8th 
Floor. 

For further information, please contact 
Mr. John Lishman or Mrs. Ellen Delaney, 
Office of Marine. and Estuarine 
protection, Telephone 202/475-8448. 

Participants must stop at the Guard 
Desk on Third Floor. 


Dated: March 4, 1991. 


Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 
[FR Doc. 91-5514 Filed 3-6-91; 8:45 am] 
BILLING CODE 4740-00-M 


Pursuant to the regulations of the 
Office of Government Ethics, § CFR 
2638.202, I hereby designate Laura B. 
Sherman, Senior Ethics Attorney, as the 
Alternate Designated Agency Ethics 
Official, as well as a Deputy Designated 
Agency Ethics Official, for the 
Department of State. I delegate to her, 
along with the Designated Agency 
Ethics Official of the Department, the 
functional authority to coordinate and 


[FR Doc. 91-5377 Filed 3-6-1; 8:45 am] 
_ BILLING CODE 4710-10-48 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Noise Exposure Map Notice, Receipt 
of Noise Compatibility Program and 
Request for Review; Boca Raton 
Airport, Boca Raton, FL 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the Boca Raton 
Airport Authority for Boca Raton 
Airport under the provisions of Title I of 
the Aviation Safety and Noise 
Abatement Act of 1979 (Pub. L. 96-193) 
and 14 CFR part 150 are in 
with applicable requirements. The FAA 
also announces that it is reviewing a 
proposed noise compatibility program 
that was submitted for the Boca Raton 
Airport under part 150 in conjunction 
with the noise exposure map, and that 
this program will be approved or 
disapproved on or before August 19, 
1991. 
EFFECTIVE DATES: The effective date of 
the FAA's determination on the noise 
exposure maps and of the start of its 
review of the associated noise 
compatibility program is February 20, 
1991. The public comment period ends 
April 21, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Pablo G. Auffant, P-E., Federal Aviation 
Administration, Orlando Airports 
District Office, 9677 Tradeport Drive, 
suite 130, Orlando, Florida 32827-5397 
(407) 683-6583. Comments on the 
proposed noise compatibility program 
should also be submitted to the above 
office. 
SUPPLEMENTARY iNFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for the Boca Raton Airport are in 
compliance with applicable 
requirements of part 150, effective 
February 20, 1991. Further, FAA is 
reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
on or before August 19, 1991. This notice 
also announces the availability of this 
program for public review and comment. 
Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act”, an airport operator may 
submit to the FAA noise exposure maps 
which meet ap’ regulations ma 
which depict noncompatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
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operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in with 
the requirements of Federal Aviation 
Regulations (FAR) part 150, promulgated 
pursuant to Title I of the Act, may 
submit a noise compatibility program for 
FAA approval which sets forth the 
measures the operator has taken or 
proposes for the reduction of existing 
noncompatible uses and for the 
prevention of the introduction of 
additional noncompatible uses. 

The Boca Raton Airport Authority 
submitted to the FAA on September 25, 
1990 noise exposure maps, descriptions 
and other documentation which were 
produced during the Boca Raton Airport 
part 150 Noise Study conducted between 
April 1989 and September 1990. It was 
requested that the FAA review this 
material as the noise exposure maps, as 
described in section 103{a)(1) of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a noise compatibility 
program under section 104{b) of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the Boca 
Raton Airport Authority. The specific 
maps under consideration are “1988 
Contours with Existing Off-Airport Land 
Use” and “1994 Contours with Existing 
Off-Airport Land Use” in the 
submission. The FAA has determined 
that these maps for the Boca Raton 
Airport are in compliance with 
applicable requirements. The 
determination is effective on February 
20, 1991. FAA's determination on an 
airport operator's noise exposure maps 
is limited to a finding that the maps 
were developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 
not constitute approval of the 
applicant's data, information or plans, or 
a commitment to approve a noise 
compatibility program or to fund the 
ee of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
coludited wader endian Sunabthe-Adt, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
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contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by. the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA's review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR part 150, that the statutorily 
required consultation has been 
accomplished. 

The FAA has formally received the 
noise compatibility program for 
February 20, 1991. Preliminary review of 
the submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to approval or 
disapproval of the program. The formal 
review period, limited by law to a 
maximum of 180 days, will be completed 
on or before August 19, 1991. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
created an undue burden on interstate 
or foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA's evaluation of 
the maps, and the proposed noise 
compatibility program are available for . 
examination at the following locations: 
Federal Aviation Administration, 800 

Independence Avenue, SW., room 617, 

Washington, DC 20591 
Federal Aviation Administration, 

Orlando Airports District Office, 9677 

Tradeport Drive, suite 130, Orlando, 

Florida 32827-5397 
Mr. Nelson Rhodes, Airport Director, 

Boca Raton Airport Authority, 3700 


Airport Road, suite 204, Boca Raton, 

FL 33431-6403. 
Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT. 

Issued in Orlando, Florida February 20, 
1991. 
James E. Sheppard, 
Manager, Orlando Airports District Office. 
[FR Doc. 91-5417 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-13-M 


Noise Exposure Map Notice; Receipt 
of Noise Compatability Program; and 
Request for Review; Ocala Municipal 
Airport, Ocala, FL 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 


SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the revised future 
noise exposure map submitted by the 
City of Ocala, Florida for the Ocala 
Municipal Airport under the provisions 
of title I of the Aviation Safety and 
Noise Abatement Act of 1979 (Pub. L. 
96-193) and 14 CFR part 150 is in 
compliance with applicable 
requirements. The FAA also announces 
that it is reviewing a proposed noise 
compatibility program that was 
submitted for Ocala Municipal Airport 
under part 150 in conjunction with the 
revised future noise exposure map and 
that this program will be approved or 
disapproved on or before August 13, 
1991. 

EFFECTIVE DATES: The effective date of 
the FAA's determination on the revised 
future noise exposure map and of the 
start of its review of the associated 
noise compatibility program is February 
14, 1991. The public comment period 
ends April 15, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Pablo G. Auffant, P.E., Federal Aviation 
Administration, Orlando Airports 
District Office, 9677 Tradeport Drive, 
suite 130, Orlando, Florida 32827-5397, 
(407) 648-6583. Comments on the 
proposed noise compatibility program 
should also be submitted to the above 
office. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the revised future noise exposure 
map submitted for the Ocala Municipal 


Airport is in compliance with applicable 


requirements of part 150, effective 
February 14, 1991. Further, FAA is 
reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
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on or before August 13, 1991. This notice 
also announces the availability of this 
program for public review and comment. 

Under section 101 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act”), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict noncompatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and . 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are _ 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations (FAR) part 150, promulgated 
pursuant to title I of the Act, may submit 
a noise compatibility program for FAA 
approval which sets forth the measures 
the operator has taken or proposes for 
the reduction of existing noncompatible 
uses and for the prevention of the 
introduction of additional 
noncompatible uses. 

The City of Ocala, Florida submitted 
to the FAA on January 4, 1991 noise 
exposure maps, descriptions and other 
documentation which were produced 
during the Ocala Municipal Airport, Jim 
Taylor Field, part 150 noise 
compatibility study conducted between 
July 1987 and December 1990. It was 
requested that the FAA review this 
material as the noise exposure maps, as 
described in section 103(a)(1) of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a noise compatibility 
program under section 104(b) of the Act. 

The FAA has completed its review of 
the revised future noise exposure map 
and related descriptions submitted by 
the City of Ocala, Florida. The specific 
map under consideration is “1994 
Recommended Noise Exposure Map” in 
the submission. The FAA has 
determined that this map for the Ocala 
Municipal Airport is in compliance with 
applicable requirements. The 
determination is effective on February 
14, 1991. FAA’s determination on an 
airport operator’s noise exposure maps 
is limited to a finding that the maps 
were developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 
not constitute approval of the 
applicant's data, information or plans, or 
a commitment to approve a noise 
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compatibility program or to fund the 
implementation of that program. 

If questions arise concerning 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rests 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR part 150, that the statutorily 
required consultation has been 
accomplished. 

The FAA has formally received the 
noise compatibility program for Ocala 
Municipal Airport, also effective on 
February 14, 1991. Preliminary review of 
the submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatability 
programs, but that further review will be 
necessary prior to approval of 
disapproval of the program. The formal 
review period, limited by law to a 
maximum of 180 days, will be completed 
on or before August 13, 1991. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.53. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
created an undue burden on interstate 
or foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA's evaluation of 


the maps, and the proposed noise 

compatibility program are available for 

examination at the following locations: 

Federal Aviation Administration, 800 
Independence Avenue, SW., room 617, 
Wa DC 20591 

Federal Aviation Administration, 
Orlando Airports District Office, 9677 
Tradeport Drive, suite 130, Orlando, 
Florida 32828-5397 

Mr. Richard K. Lewis, Assistant City 
Manager/ Airport Manager, P.O. Box 
1270, Ocala, Florida 32678-1270. 

Questions may be directed to the 

individual named above under the 

heading, FOR FURTHER INFORMATION 

CONTACT. 
Issued in Orlando, Florida February 14, 

1991. 

James E. Sheppard, 

Manager, Orlando Airports District Office. 

[FR Doc. 91-5418 Filed 3-6-91; 8:45 am] 

BILLING CODE 4010-13-m 


Alr Traffic Procedures Advisory 
Committee; 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Air Traffic Procedures 
Advisory Committee Meeting. 


SUMMARY: The FAA is issuing this 


notice to advise the public that a 
meeting of the Federal Aviation 
Adminstration Air Traffic Procedures 
Advisory Committee (ATPAC) will be 
held to review present air traffic control 
procedures and practices for 
standardization, clarification, and 
upgrading of terminology and 
procedures. 


DATES: The meeting will be held from 
April 8, at 8 a.m., through April 11, 1991, 
at 4:30 p.m. 

ADDRESSES: The meeting will be held in 
the McCracken Room, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Theodore H. Davies, Executive 
Director, ATPAC, Air Traffic Rules and 
Procedures Service, 800 Independence 
Avenue, SW., Washington, DC 20591, 
telephone (202) 267-3725. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10{a)({2) of the Federal 
Advisory Committee Act (Pub. L. 92-463; 
5 U.S.C. app. 1}, notice is hereby given of 
a meeting of the ATPAC to be held from 
April 8, at 8 a.m., through April 11, 1991, 
at 4:30 p.m., in the McCracken Room, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC. The agenda for this 
meeting is as follows: a continuation of 


BEST COPY AVAILABLE 
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procedures. It will also include: 


1. Approval of minutes. 

2. Discussion of agenda items. 

3. Discussion of urgent priority items. 

4. Report from Executive Director. 

5. Old Business. 

6. New Business. 

7. Discussion and agreement of 
location and dates for subsequent 
meetings. 

Attendance is open to the interested 
public but limited to the space available. 
With the approval of the Chairperson, —~ 
members of the public may present oral 
statements at the meeting. Persons 
desiring to attend and persons desiring 
to present oral statements should notify 
the person listed above not later than 
April 5, 1991. The next quarterly meeting 
of the FAA ATPAC is planned to be 
held from July 22-25, 1991, in Oshkosh, 
WI. Any member of the public may 
present a written statement to the 
Committee at any time. 

Issued in Washington, DC, on March 1, 
1991. 

Theodore H. Davies, 

Executive Director, Air Traffic Procedures 
Advisory Committee. 

[FR Doc. 91-5419 Filed 3-6-1; 8:45 am] 
BILLING CODE 4910-13-41 


Radio Technical Commission for 
Aeronautics (RTCA), Special 
Committee 166, User Requirements for 
Future Airport and Terminal Area 
Communications, Navigation and 
Surveillance Systems; Meeting 


Pursuant to section 10{a}{2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., appendix I), notice is 
hereby given for the tenth meeting of 
Special Committee 166 to be held March 
20-21, 1991, in the RTCA Conference 
Room, One McPherson Square, 1425 K 
Street, NW., suite 500, Washington, DC 
20005, commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks; (2) Approval of minutes of the 
ninth meeting held on January 9-10, 
1991, RTCA Paper No. XXX-91/SC166- 
XX (enclosed); (3) Reports on action 
items assigned at last meeting; (4) 
Review of report material prepared 
during joint working group meeting on 
March 19, 1991; (5) Other business; (6) 
Date and place of next meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
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statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, One McPherson Square, 
1425 K Street, NW., suite 500, 
Washington, DC 20005; (202) 682-0266. 
Any member of the public may present a 
written statement to the committee at 
any time. 

Issued in Washington, DC, on February-22, 
1991. 
Steven Zaidman, 
Designated Officer. 
[FR Doc. 91-5420 Filed 3-6-91; 8:45 am] 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


sumMARY: The FWHA is issuing this 


notice to advise the public that an 
Environmental Impact Statement (EIS) 
will be prepared for a proposed highway 
project in Hillsborough, Deering and 
Antrim, New Hampshire. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William F. O'Donnell, P.E., Area 

_Engineer, Federal Highway 
Administration, 55 Pleasant Street, 
Concord, New Hampshire 03301, 
Telephone (603) 225-1608, or Mr. 
William Hauser, Supervisor, 
Environmental Services Section, New 
Hampshire Department of 
Transportation, P.O. Box 483, John O. 
Morton Building, Concord, New 
Hampshire 03302-0483, Telephone (603) 
271-3226. 


SUPPLEMENTARY INFORMATION: The 
FWHA, in cooperation with the New 
Hampshire Department of 
Transportation (NHDOT), will prepare 
an EIS for a proposed highway project 
that will bypass a section of U.S. Route 
202 and New Hampshire Route 9 in 
Hillsborough, New Hampshire. The 
proposed bypass will begin on the 
existing alignment at the Hillsborough- 
Henniker town line and extend westerly 
approximately 4.5 miles, ending on the 
existing alignment of New Hampshire 
Route 9. The proposed bypass is 
envisioned as a limited access facility. 
The towns of Hillsborough, Deering and 
Antrim will be included in the study. 
The proposed action would relieve 
traffic congestion, reduce travel time, 
improve safety and accommodate 
projected increases in traffic demand. 


Alternatives to be considered include: 
(1) Taking no action; (2) applying 
transportation systems management 
(TSM) improvements to selected 
locations on existing roads; (3) 
upgrading the existing route to add 
capacity, reduce travel time and/or 
improve safety; (4) constructing a 
bypass to existing U.S. Route 202 and 
New Hampshire Route 9; and (5) 
combinations of these alternatives. 
Various designs of grade, alignment, 
geometry and access will be evaluated. 

An Advisory Task Force will be 
established with representatives of 
NHDOT, the Central New Hampshire 
Regional Planning Commission 
(CNHRPC), the Southwest Region 
Planning Commission and local officials. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate federal, state and local 
agencies, and to private organizations 
and citizens who have an interest in this 
proposal. Public information, community 
and Advisory Task Force meetings will 
be held in the study area as the project 
progresses in order to include public 
input in the planning process. A public 
hearing will be held following 
distribution of the Draft Environmental 
Impact Statement (DEIS). Public notice 
will be given regarding the time and 
location of this hearing. The DEIS will 
be available for review and comment by 
the public and interested agencies. 

A federal scoping meeting will be held 
at 2 p.m. on April 2, 1991, at the 
Environmental Center of the Fox State 
Forest on Center Road in Hillsborough, 
New Hampshire, to: (1) Confirm the 
limits of the project study area, (2) help 
to establish the study framework and 
the impacts to be analyzed, and (3) help 
to define a reasonable range of 
alternatives to be considered. Study 
area resources to be analyzed include 
the natural environmental (farmland, 
forestland, wetlands, floodplains, 
surface water and water supply 
resources, wild and scenic rivers, 
terrestrial and aquatic resources, 
threatened and endangered species, 
public conservation lands and 
parklands, geology, soils, topography 
and hazardous wastes), the social 
environment (land use, population, 
employment, economic development 
and community facilities), cultural 
environment (historic and archeological 
resources) and the transportation 
network. Agencies to be invited to be 
cooperating agencies are the U.S. 
Environmental Protection Agency (EPA), 
the U.S. Army Corps of Engineers 
(ACOE), the Soil Conservation Service 
(SCS), the New Hampshire State 
Historic Preservation Office (SHPO) and 
the New Hampshire Wetlands Board. 
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Comments and suggestions are invited 
from all interested parties to ensure that 
the full range of issues related to this 
proposed action is addressed and all 
significant issues are identified. 
Comments or questions concerning this 
proposed action should be directed to 
the FHWA or the NHDOT at the 
addresses provided above. 


(Catalog of Federal Domestic Assistance - 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
federal programs and activities apply to this 
program.) 

Gerald L. Eller, 

Division Administrator, Concord, New 
Hampshire. 

[FR Doc. 91-5318 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-22-M 


Saint Lawrence Seaway Development 
Corporation 


Advisory Board: Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. app. I) notice is 
hereby given of a meeting of the. 
Advisory Board of the Saint Lawrence 
Seaway Development Corporation to be 
held at 2 p.m., April 16, 1991, at the 
Corporation's Administration 
Headquarters, room 5424, 400 Seventh 
Street SW., Washington, DC. The 
agenda for this meeting will be as 
follows: Opening Remarks, 
Consideration of Minutes of Past 
Meeting; Review of Programs; Business; 
and Closing Remarks. 

Attendance at meeting is open to the 
interested public but limited to the space 
available. With the approval of the 
Administrator, members of the public 
may present oral statements at the 
meeting. Persons wishing further 
information should contact not later 
than April 8, 1991, Marc C. Owen, 
Advisory Board Liaison, Saint Lawrence 
Seaway Development Corporation, 400 
Seventh Street SW., Washington, DC 
20590; 202/366-0091. 

Any member of the public may 
present a written statement to the 
Advisory Board at any time. 

Issued at Washington, DC on March 1, 
1991. 

Marc C. Owen, 

Advisory Board Liaison. 

[FR Doc. 91-5375 Filed 3-6-91; 8:45 am] 
BILLING CODE 4910-61-M 
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DEPARTMENT OF THE TREASURY 
Public information Collection 
Requirements Submitted to OMB for 


Review 


Date: March 1, 1991. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed . 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 
Washington, DC 20220. 

U.S. Customs Service 


OMB Number: 1515-0083. 

Form Number: CF 5520. 

Type of Review: Extension. 

Title: Special Summary Steel Invoice. 

Description: The importer/manufacturer 
completes Customs Form 5520 and the 
entry is reviewed by Customs 
personnel for accuracy. The document 
is transferred to the International 
Trade Administration of the 
Department of Commerce where the 
information is computerized and 
monitored for compliance with the 
requirements of various steel 
programs. 

Respondents: Businesses or other for- 
profit. 

Estimated Number of Respondents: 
2,000. 

Estimated Burden Hours Per Response: 
12 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
28,600 hours. 

Clearance Officer: Ralph Meyer, (202) 
343-0044, U.S. Customs Service, 
Paperwork Management Branch, room 
6316, 1301 Constitution Avenue NW., 
Washington, DC 20229. 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC | 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

[FR Doc. 91-5356 Filed 3-86-91; 8:45 am] 

BILLING CODE 4820-02-M 


UNITED STATES INFORMATION 
AGENCY 


Centrai European Educational 
Exchange and Training Program 
(CEETP) 

AGENCY: United States Information 
Agency. 

ACTION: Notice. 


SUMMARY: The Bureau of Educational 


and Cultural Affairs announces a 
competitive grants program for private, 
non-profit organizations in support of 
projects that link their international 
exchange interests with counterpart 
institutions/groups in Poland, Hungary, 
Czechoslovakia and Romania in ways 
supportive of the aims of the Bureau of 
Educational and Cultural Affairs. All 
communications concerning this 
announcement should refer to the 
Central European Educational Exchange 
and Training Program; (CEETP). 

Interested applicants are urged to 
read the complete Federal Register 
announcement before addressing 
inquiries to the. Office or submitting 
their proposals. 

DATES: This action is effective from the 
publication date of this notice through 
April 15, 1991, for projects whose 
activities commence after August 1, 
1991. 

FOR FURTHER INFORMATION CONTACT: 
The Office of Citizen Exchanges, Bureau 
of Educational and Cultural Affairs, 
United States Information Agency, 301 
4th Street SW., Washington, DC 20547. 
The Office of Citizen Exchanges has 
been designated as the coordinator for 
this program. Only written requests for 
this solicitation will receive a response. 
SUPPLEMENTARY INFORMATION: The 
Bureau of Educational and Cultural 
Affairs of the United States Information 
Agency announces a program to 
encourage, through limited grants to 
non-profit institutions, increased private 
sector commitment to and involvement 
in international exchanges. USIA and 
USIS personnel overseas reserve the 
right to nominate all Central and East 
European participants. 

The Bureau works with U.S. private 
sector non-profit organizations on 
cooperative international group projects 
that provide programs for local 
government officials, scholars, media 
and business leaders in the emerging 
democracies of Poland, Hungary, 
Czechoslovakia and Romania. The 
Bureau supports international 
educational exchanges, short-term 
courses and intensive workshops, 
internships, and infrastructure and 
linkage development in academic fields 
and professions including: local 
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government, education, journalism, and 
business (including agri-business). 

The Bureau strongly encourages the 
coordination of these activities with 
respected universities, professional 
associations, and major cultural, 
educational and political institutions in 
the U.S. and abroad, but particularly in 
the U.S. Each private sector activity 
must maintain a non-political character 
and should maintain its scholarly 
integrity and meet the highest 
professional and/or academic 
standards. 

Proposals for projects taking place in 
the United States or overseas are 
welcome for single country or regional 
projects that involve Poland, Hungary, 
the Czech and Slovak Republic, and 
Romania. 

The Bureau does not support 
proposals limited to conferences or 
seminars (i.e., one-to-fourteen-day 
programs with plenary sessions, main 
speakers, panels, and a passive 
audience). It will support conferences 
only insofar as they are clearly 
subsidiary to a larger project in duration 
and scope including, but not limited to, 
project planning and development, 
internships, consultations, study tours, 
short courses and intensive workshops. 

The participation of a respected 
university or scholarly organization in 
the Bureau's programs is decidedly 
advantageous. Further, the themes 
addressed in these exchange programs 
must be of long-term importance rather 
than focused exclusively on current 
events or short-term issues. In every 
case, a substantial rationale for the 
development and execution of an 
exchange program must be presented as 
part of the proposal, one that clearly 
indicates the distinctive and important 
contribution of the overall project and 
its enduring impact. 

No funding is available exclusively to 
send U.S. citizens to conferences or 
conference-type seminars overseas; 
neither is funding available for bringing 
foreign nationals to routine professional 
association meetings in the United 
States. 

Projects that duplicate what is 
routinely carried out by private sector 
and/or public sector operations will not 
be considered. USIS post consultation 
by applicants, prior to submission of 
proposals, is strongly recommended for 
all programs. 

Objectives of the Central European 
Educational Exchange and Training 
Program (CEETP) 

Overview: USIA will accord highest 
priority in this competition to proposals 
for projects that encourage the growth of 





democratic institutions and political and 
economic pluralism in Central and 
Fastern Europe. The Congressional 
mandate on which this solicitation is 


professional organizations. Competing 

grantee applicants should not provide 

proposals are overly ambitious or 
superficial. Rather, institutions should 
provide strong evidence of their ability 
to accomplish a few tasks exceptionally 
well. They should also strive to 
accomplish many of the structural 
objectives outlined below: 

—The development of institutional 
linkages which live beyond the 
duration of USIA funding support; 

—Coordination, in the design of these 
programs, with U.S. Information 
Agency officers overseas and with 
foreign government officials and 
private sector leaders who have direct 


and Romanian counterpart private 

sector institutions to insure logistical 
coordination of programs taking place 
in Central Europe and to increase the 


enhancement of indigenous 
institutions that can serve as magnet 
centers attracting leaders/ 
professionals/ teachers from other 
regions or countries for training 
purposes; 

—The development of durable consortia, 
associations, and information 
networks both in the United States 
and in Central Europe; 

—The transfer, at minimal cost, of 
relevant information through short 
courses and intensive workshops {at 
least one week in duration or longer) 
conducted in Central Europe; 

—The development of contacts between 
prominent American and foreign 
scholars and officials on national, 
bilateral and international concerns; 

—The provision of carefully crafted 
internships in the United States and 
extended learning programs {from six 
weeks to three months with 
considerable in-country cost-sharing}; 

academic 


ugh consultations in Central 


Europe for periods of not less than 
one month; 

—Focused attention not only on 
reaching leaders and 
leaders, but also in developing 
specialized materials for secondary 
and post-secondary teachers, and 
providing special training workshops 
for such teachers; 

—The development and distribution of 
written and video instructional 
materials in Polish, Czech, Slovak, 
Hungarian and Romanian to 
complement and eee educational 
and training 

—— ae of distente learning 

odules through radio and television 
oa broader dissemination of 
information; 

—The stimulation of alternative funding 
sources in the United States and 
internationally to enhance and 
expand the size and scope of USIA 
assisted programs; 

—The advancement of mutual 
understanding throngh _— 
programs for Central 
leaders and potential leaders in state, 
local and municipal government 
administration; economics and 
business development; media 
development and the role of a free 
press; and related sub-topics; 

—The matching of American expertise 
with the needs of Central Europeans, 
with particular emphasis on —— 
those American scholars and 
professionals who can reach the 
widest possible audience through 
their foreign language fluency; 

—The development of culturally 
sensitive and relevant study tours in 
the United States for small groups of 
key senior leaders in each of these 
disciplines so that they can relate 
educational enrichment and 
professional training programs in 
Central Europe to first-hand 
observation of theories and concepts 
at work in the United States. 


Programmatic Recommendations: © 
Government Administration 


In each of these countries there is a 
preponderance of newly elected officials 
at all government levels. Most have little 
if any experience in city, regional, state 
or national government administration. 
They have not been responsible for day- 
to-day governance for over forty years, 
and, consequently, some doubt their 
ability to do so. This requires enhanced 
grass-roots communication, clear and 
concise packaging of information, and 
programs encouraging voluntary and 
other private sector involvement. 

Program topics in municipal 
administration might include financial 
management, accounting, raising tax 
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revenues, providing social services, 
environmental protection and waste 


open political party 
election 


organization and development, 

practices and protections, etc. Follow-on 
internships in the. United States with 
city, county and state governments for 
some of the best and most promising 
“students” in Central Europe would 
ee their learning experience. 

deally, development of these programs 
should be linked with development of 
relevant outreach or extension program 
capabilities in a suitable university in 
the in which the program takes 
place, especially in Poland, Hungary, or 
Czechoslovakia. 

Programs may also further the 
development of provincial and national 
parliaments, their information and 
library systems, committee and staff 
structures, research capability, 
legislation drafting capability and other 
structural and procedural needs, 

Short term courses and intensive 
workshops might be followed by 
carefully constructed legislative 
internships in the United States at the 
Federal and State legislature levels. 
Programmatic Recommendations: 
Business Administration 

This topic is very broad, and ranges 
across several disciplines. Included 
would be the provision of intensive 
courses and workshops in Central 
Europe on macro- and micro-economics, 
particularly the latter. Follow-on course 
work would examine such topics as 
accounting practices, financial 
management and banking, research and 
marketing management, 
entre ip and small business 
development, industrial relations, 
privatization, and advertising, as 
relevant to each nation's unique needs. 
The development of new curricula and 
instructional materials in each language 
should be encouraged, with distribution 
of USIA-funded materials limited to 
Central Europe as proscribed by law. 

Program design should clearly 
differentiate target audiences-professors 
and instructors of business, senior 
business leaders, government officials, 
or promising practioners. Intensive 
workshops and short-courses may also 
examine thematic areas of business 


agribusiness and family farming; service 
and heavy industrial sectors; high-tech 
industry, computers and 
telecommunications; and related topics. 
Grantee institutions should try to 
maximize cost-sharing in all facets of 
their program design, and to stimulate 
U.S. private sector (foundation and 
corporate) support. Internships in each 
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of these subject areas would enhance 
training programs in Central and 
Eastern Europe—but the first priority is 
for the sharing of information overseas. 
Again, it is especially desirable to 
develop these programs in such a way 
that it contributes to the development of 
relevant outreach and extension 
capability in a local university. 


Programmatic Recommendations: 
Media Development 


Programs in this topic area fall under 
two sub-categories: journalist training 
and institutional development. Short- 
term courses and intensive workshops 
in Central Europe should provide 
insights for journalists at all 
professional levels and in all sub- 
disciplines (business, foreign affairs, 
domestic politics, agriculture, the 
environment, the arts, etc.) 

Separate training modules on media 
management (television, radio, 
magazines and newspapers) may also 
be of assistance as privatization and 
decentralization of Central European 
media expands. Journalism topics might 
include journalistic ethics, investigative 
reporting, and editorial writing. Media 
management topics might include 
business management techniques, desk 
top publishing, public relations, 
advertising, and public relations, among 
others. Programs for publishers and 
editors are also of interest, particularly 
if they include follow-on internships 
with prominent publishing and 
broadcasting companies in the United 
States, with those companies providing 
major cost-sharing. Internship programs 
in the United States might include a 
three-day orientation program on U.S. 
journalism practices, a 6- to 10-week 
internship, with a follow-on workshop 
comparing intern experiences, and a 
one-week trip to another part of the 
United States to examine “American 
journalism practices and cultural 
traditions.” 

Per diem support from host 
institutions during the internship 
component is strongly encouraged. 
However, for all internship programs, 
the non-profit grantee institution will 
receive funds from the corporate or 
government sponsor and then use those 
monies to provide food, lodging and 
pocket money for the participant. In no 
case could the intern receive a wage or 
“be hired” by the sponsoring institution. 

Scope: Proposals may describe 
programs in one or more of the above 
countries but should focus almost 
exclusively on one of the three major 
topics: Government administration, 
business administration, or media 
development. A program which is.too 
broad in scope is less likely to receive 


Agency support because of the 
immediacy of Central European needs 
and concerns over program 
superficiality. 


Funding and Budget Requirements for 
all Submissions 


The Bureau requires extensive cost- 
sharing for all projects. Proposals with 
cost sharing of less than 40 percent of 
the total project cost must provide 
exceptionally strong and convincing 
justification even to receive 
consideration, and in any event, would 
stand a low chance of being funded. 
Since USIA grant assistance constitutes 
only a portion of total project funding, 
proposals should list and provide 
evidence of other anticipated sources of 
support. Grant applications should 
demonstrate substantial financial and 
in-kind support using a three-column 
format that clearly displays cost-sharing 
support (both in-kind and cash 
contributions) of proposed projects. The 
required format follows: 


Funding assistance is primarily 
limited to participant travel and per 
diem requirements with modest 
contributions not to exceed 20% of the 
money received from USIA to defray 
total administrative costs (salaries, 
benefits, other direct and indirect costs) 
incurred in the United States. 
Universities and other institutions 
applying for USIA support are 
encouraged to cost-share indirect costs 
and to pay the salaries of their faculty or 
professionals while they are providing 
instruction in Central Europe. Given the 
fact that USIA posts overseas are in 
many cases over-extended, it is 
necessary for the grantee applicant to 
provide evidence of institutional 
cosponsorship in Central Europe and, in 
some cases, on-site presence to insure 
the logistical success of all programs. 

Organizations with less than four 
years’ experience in conducting 
international exchange programs are 
limited to $60,000 of USIA support. In 
most cases, grant proposals will be 
considered in the range between $95,000 
and $250,000 (per subject area module) 
in the amount requested from USIA, 
although USIA reserves the right to 
award grants for amounts outside this 
range. USIA anticipates funding grant 
activities for one year, although 
applications should be structured so that 
a one-year renewal is an option. 
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Additional Guidelines and Restrictions 


Bureau grants are not given to support 
projects whose focus is limited to 
technical issues, or for research projects, 
for youth or youth-related activities 
(participants’ age under 25), for 
publications funding for dissemination 
in the United States, for individual 
student exchanges, for film festivals and 
exhibits. Nor does this office provide 
scholarships or support for long-term {a 
semester or more) academic studies. 
Competitions sponsored by other Bureau 
offices are also announced in the 
Federal Register. 


Application Deadlines 


The Bureau will accept proposals from 
the publication date of this notice 
through COB April 15, 1991, for projects 
whose activities will begin after August 
1, 1991. Institutions must submit 16 
copies of the final grant proposal and 
attachments. Proposals must fully 
accord with the terms of this Request for 
Proposals (RFP) as well as with Project 
Proposal Information Requirements 
(OMB #3116-0175). (See “Technical 
Requirements.”) Issuance of this RPF 
does not constitute an award 
commitment on the part of the 
Government. The Government reserves 
the right to reject any or all applications 
received. Final award cannot be made 
until funds have been fully appropriated, 
allocated and committed through 
internal USIA procedures. Applications 
are submitted at the risk of the 
applicant; should circumstances prevent 
award of a grant, all preparation and 
submission costs are at the applicant's 
expense. 

Completed proposals should be 
mailed to: 

The Office of the Executive Director 
(E/X), c/o The Central European 
Educational, Exchange and Training 
Program (CEETP): Citizen Exchanges, 
Bureau of Educational and Cultural 
Affairs, United States Information 
Agency—room 336, 301 4th Street SW., 
Washington, DC 20547. 


Application requirements 


For purposes of review, proposals 
must be identified by the country or 
countries of focus and the proposed 
thematic area of interest it is addressing. 

Proposals must contain a narrative 
which includes a complete and detailed 
description of the proposed program 
activity as follows: 

1. A brief statement of what the 
project is designed to accomplish, how it 
is consistent with the purposes of the 
USIA grant program, and how it relates 
to USIA’s mission—to further U.S. 
foreign policy objectives, explain U S. 
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policies and actions overseas, to present 
American society to citizens of other — 
countries, to create and strengthen 
personal and institutional ties between 
the U.S. and other nations, to increase 
mutual understanding, and to correct 
misperceptions about the United States. 

2. A concise description of the project 
and its intellectual rationale, spelling 
out complete program schedules and 
proposed itineraries, who the 
participants will be, where they will 
come from, and how they will be 
selected. Resumes should not exceed 
two pages in length and should be 
tailored for this specific program. 

3. A statement of what follow-up 
activities are proposed, how impact will 
be measured, and what groups, beyond 
the direct participants, will benefit from 
the project and how they will benefit. 
These statements should not exceed a 
total of 25 pages. Excessive length of 
proposals will work against an 
applicant's probability of selection. 


Review criteria 


USIA will consider proposals based 
on the following criteria: 

1. Quality of Program Idea: Proposals 
should exhibit originality, substance, 
rigor, and relevance to Agency mission. 

2. Institution Reputation/Ability/ 
Evaluations: institutional grant 
recipients should demonstrate potential 
for program excellence and/or a track 
record of successful programs. Relevant 
evaluation results of previous projects 
are part of this assessment. 

3. Project Personnel: Personnel's 
thematic and logistical expertise should 
be relevant to the proposed program. 

4. Program Planning: Detailed agenda 
and relevant work plan should 
demonstrate substantive rigor and 
logistical capacity. 

5. Thematic Expertise: Proposal 
should demonstrate expertise in the 
subject area which guarantees an 
effective sharing of information. 

6. Cross-Cultural Sensitivity/Area 
Expertise: Evidence of sensitivity to 
historical, linguistic, and other cross- 
cultural factors; relevant knowledge of 
geographic area should be evident. 

7. Ability to Achieve Program 
Objectives: Objectives should be 
reasonable, feasible, and flexible. 
Proposal should clearly demonstrate 


how the grantee institution will meet the 


program's objectives. 
8. Multiplier Effect: Proposed 


"programs should avenigtanes long-term 


mutual understanding, to include 
maximum of information and 
establishment of long-term institutional 
and individual ties. 

9. Sustainability: At the close of the 
activity, leaving behind an improved or 
enhanced institutional capacity 
overseas, and the development of 
enduring international linkages. 

10. Cost-Effectiveness: The overhead 
and administrative components should 
be kept as low as possible. All other 
items should be necessary and 
appropriate to achieve the program's 
objectives. 

11.Cost-Sharing: Proposals should 
maximize cost-sharing through other 
private sector support as well as 
institution direct funding contributions. 

12. Follow-on Activities: Proposals 
should provide a plan for continued 
exchange activity (without USIA 
support) which insures that USIA 
supported programs are not isolated 
events. 


Technical Requirements | 


Proposals can only be accepted for 
review when they are fully in accord 
with the terms of this RFP as well as 
with Project information 
Requirements (OMB #3116-0175) as 
follows: 

1. Bureau of Educational and Cultural 
Affairs Grant Application Cover Sheet 
(OMB #3116-0173). 

2. Assurance of Compliance with U.S. 
Information Agency Regulations under 
Title VI of the Civil Rights Act of 1964, 
Section 504 of the Rehabilitation Act of 
1973, and Title IX of the Education 


Amendments of 1972 {OMB #3116-0191). 


3. Certification Regarding Drug-Free 
Workplace Requirements for Grantees 
Other Than Individuals. 

4. Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion, Primary Covered and Lower 
Tier Covered Transactions, Forms 1A- 
1279 and LA-1280. 

5. Compliance with Office of Citizen 
Exchanges Additional Guidelines for 
Conferences {if applicable). 

6. Compliance with Travel Guidelines 
for Organizations Inside and Outside 
Washington, DC {if and as applicable). 
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7. eee 
more in grant monies, Certification 
ae Laaelee 


Please Note: Ail application forms for this 
announcement may be obtained by writing to 
the Office of Citizen Exchanges {E/P), USIA, 
c/o CEETP, 301 4th Street SW., Washington, 
DC 20547. Inquiries from the Office of Citizen 
Exchanges concerning technical 
are welcome prior to the submission of 
completed applications. 

Additional Guidance 


The Bureau offers the following 
additional guidance to prospective 
applicants: 

1. The Bureau encourages multi- 
country projects for this solicitation only 
if they are clearly defined and possess 
the potential for creating and 
strengthening continuing linkages 
between foreign and U.S. institutions. 

2. Proposals for bilateral programs are 
subject to review and comment by the 
USIS post in the relevant country. In the 
selection of all foreign participants, 
USIA and USIS posts retain the right to 
nominate participants and to accept or 
deny participants recommended by the 
program institution. The grantee 
institution should provide the names of 
American participants to the Office of 
Citizen Exchanges for information 
purposes. 

3. Bilateral programs should clearly 


organization's participation. 
William P. Glade, 


Associate Director, Bureau of Educational 
and Cultural Affairs. 


[FR Doc. 91-5307 Filed 3-86-91; 8:45 am] 
BILLING CODE 6230-01-™ 


DEPARTMENT OF VETERANS 
AFFAIRS 


Medical Research Service Merit 
Review Boards; Meetings 


The Department of Veterans Affairs 
gives notice under the Federal Advisory 
Committee Act, 5 U.S.C. App., of the 
meetings of the following Federal 





* Radiseon Park Terrace Hotel, 1515 Rhode Island Avenue, NW., Washington, DC. 20005. 


These meetings will be for the purpose 
of evaluating the scientific merit of 
research conducted in each speciality by 
Department of Veterans Affairs (VA) 
invetigators working in VA Medical 
Centers and Clinics. 

These meetings will be open to the 
public up to the seating capacity of the 
rooms at the start of each meeting to 
discuss the general status of the 
program. All of the Merit Review Board 
meetings will be closed to the public 
after approximately one-half hour from 
the start, for the review, discussion and 
evaluation of initial and renewal 
projects. 

The closed portion of the meeting 
involves: discussion, examination, 


reference to, and oral review of site 
visits, staff and consultant critiques of 
research protocols, and similar 
documents. During this portion of the 
meeting, discussion and 
recommendations will deal with 
qualifications of personnel conducting 
the studies, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, as well as 
research information, the premature 
disclosure of which would be likely to 
significantly frustrate implementation of 
proposed agency action regarding such 
research projects. As provided by 
subsection 10(d) of Public Law 92-463, 
as amended by Public Law 94-409, 
closing portions of these meetings is in 


accordance with 5 U.S.C. 552b{c) (6) and 
(9)(B). Because of the limited seating 
capacity of the rooms, those who plana to 
attend should contact Dr. LeRoy Frey, 
Chief, Program Review Division, 
Medical Research Service, Department 
of Veterans Affairs, Washington, DC, 
(202) 233-5065 at least five days prior to 
each meeting. Minutes of the meetings 


Dated: February 28, 1991. 
By direction of the Secretary. 


Laurence M. Christman, 

Executive Assistant. 

[FR Doc. 91-5422 Filed 3-6-91; 8:45 am} 
BILLING CODE 8320-01-4 





Sunshine Act Meetings 


TIME AND DATE: 10:00 a.m., Tuesday, 
March 12, 1991. 

PLACE: 2033 K St., N.W., Washington, 
D.C., 8th Floor Hearing Room. 


Enforcement Matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-5546 Filed 3-5-91; 1:19 pm] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 


TIME AND DATE: 10:00 a.m., Monday, 
March 25, 1991. 


PLACE: 2033 K St. NW., Washington, DC, 
5th Floor Hearing Room. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: 


—Application of the Coffee Sugar & Cocoa 
Exchange for contract designation in 
Eurodifferential Coffee Futures 

—Application of the Chicago Board of Trade 
for contract designation in Three-Month 
ECU Interest Rate Options 

—Application of the Commodity Exchange 
Inc. for contract designation in Five-Day 
Gold Options 

—Application of the Chicago Mercantile 
Exchange for contract designation in 
Currency Cross Rate Futures and Options 
for Deutsche Mark/British Pound, Japanese 
Yen/British Pound, Swiss Franc/British 
Pound, Japanese Yen/Deutsche Mark, 
Japanese Yen/Swiss Franc, Swiss Franc/ . 
Deutsche Mark 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-5547 Filed 3-5-91; 1:19 p.m.] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:30 a.m., Monday, 
March 25, 1991. 


PLACE: 2033 K St. NW., Washington, DC, 
8th Floor Hearing Room. 


STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-5548 Filed 3-5-91; 1:19 pm] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Monday, 
March 25, 1991. 

PLACE: 2033 K St. NW., Washington, DC, 
8th Floor Hearing Room. 

STATus: Closed. 

MATTERS TO BE CONSIDERED: Rule 
Enforcement Review. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-5549 Filed 3-5-91; 1:19 pm] 
BILLING CODE 6351-01-M 


FEDERAL ELECTION COMMISSION 
“FEDERAL REGISTER” NUMBER: 91-5046. 


PREVIOUSLY ANNOUNCED DATE AND TIME: 


Tuesday, March 5, 1991 10:00 a.m. 
Meeting Closed to the Public. 

This Meeting Has Been Cancelled. 
DATE AND TIME: Tuesday, March 12, 
1991, 10:00 a.m. 


PLACE: 999 E Street, N.W., Washington, 
D.C. 


STATUS: This Meeting Will Be Closed to 
the Public. 
ITEMS TO-BE DISCUSSED: 


Compliance matters pursuant to 2 U.S.C. 
§ 437g. 


Audits conducted pursuant to 2 U.S.C. § 437g, 


§ 438(b), and Title 26, U.S.C. 
Matters concerning participation in civil 
actions or proceedings or arbitration. 
Internal personnel rules and procedures or 
matters affecting a particular employee. 


DATE AND TIME: Thursday, March 14, 
1991, 10:00 a.m. 

PLACE: 999 E Street, N.W., Washington, 
D.C. (Ninth Floor). 

STATUS: This Meeting will Be Open to 
the Public. 

ITEMS TO BE DISCUSSED: 


Correction and Approval of Minutes 
Advisory Opinion 1991-01—Lyn Utrecht on 
behalf of Deloitte & Touche Federal PAC 


Federal Register 
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Thursday, March 7, 1991 


Advisory Opinion 1991-04—Paul Offner, 
Senate employee in Office of Senator 
Moynihan 

Administrative Matters 


PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Press Officer, 
Telephone: (202) 376-3155. 

Delores Harris, 

Administrative Assistant, Office of the 
Secretariat. 

[FR Doc. 91-5582 Filed 3-5-91; 2:51 pm] 
BILLING CODE 6715-01-M 


FEDERAL ENERGY REGULATORY 
COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: February 26, 
1991, 56 FR 7895. 


PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: February 27, 1991, 10:00 
a.m. 

CHANGE IN THE MEETING: The following 
Docket Numbers and Companies have 
been added to Item CAG-1 on the 
Agenda scheduled for February 27, 1991: 


Item No., Docket No., and Company 

CAG-—1—RP90-108-000, Columbia Gas 
Transmission Corporation 

CAG-1—RP90-107-000, Columbia Gulf 
Transmission Company 

Lois D. Cashell; 

Secretary. 

[FR Doc. 91-5468 Filed 3-4-91; 4:32 pm] 

BILLING CODE 6717-02-M 


FEDERAL RESERVE SYSTEM BOARD OF . 
GOVERNORS 


TIME AND DATE: 10:00 a.m., Wednesday, 
March 13, 1991. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551. 


Status: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, — 
Assistant to the Board; (202) 452-3204. | 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
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holding company applications scheduled MATTERS TO BE CONSIDERED: 


for the meeting. 
Dated: March 5, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-5568 Filed 3-5-91; 1:23 pm] 
BILLING CODE 6210-01- 


NATIONAL CREDIT UNION 
ADMINISTRATION 


TIME AND DATE: 2:00 p.m., Wednesday, 
March 13, 1991. 


PLACE: Filene Board Room, 7th Floor, 
1776 G Street, N.W., Washington, D.C. 
20456. 
STATUS: Open. 
BOARD BRIEFINGS 

1. Economic Commentary. 


2. Insurance Fund Report. 


3. Update on Proposed Member Business 
Loans Amendment. 


1. Approval of Minutes: of Previous Open 
Meeting. 

2. Central Liquidity Facility Report and 
Review of CLF Lending Rate. 

3. Proposed Amendment to Part 703, 
NCUA's Rules and Regulations, Investment 
and Deposit Authority. 

4. Proposed Amendment to Parts 704 and. 
741, NCUA’s Rules and Regulations. 
Corporate Credit Unions. 


TIME AND DATE: 16:00 a.m., Wednesday, 
March 13, 1991. 
PLACE Filene Board Room, 7th Floor, 
1776 G Street, N.W., Washington, D.C. 
20456. 
STaTuS: Closed. 
MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Closed 
Meeting. 

2. Administrative Action under Section 206 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (5) and (8). 


9751 


3. Administrative Actions under Sections 
206, 208, and 307 of-the Federal Credit Union 
Aet. Closed pursuant to exemptions (8), 
(9)(A)(ii), and (9)(B). 

4. Administrative Action under Sections 
207 and 208 of the Federal Credit Union Act. 
Closed pursuant to exemptions (8), (9}{A)fii}, 


pursuant to exemptions {8), (9}{A){ii}, and 
6. Administrative Actions under Section 

120 of the Federal Credit Union Act. Closed 

pursuant to exemptions (8}, (9}(A)f{ii), and 

(9}(B). 

RECESS: 12:00 p.m. 

FOR MORE INFORMATION CONTACT: Becky 

Baker, Secretary of the Board, 

Telephone (202) 682-9600. 

Becky Baker, 

Secretary of the Board. 

[FR Doc. 91-5571 Filed 3-5-91; 1:57 p.m.} 

BILLING CODE 7535-01-M 
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Corrections 


DEPARTMENT OF AGRICULTURE 


Animal and Piant Health Inspection 
Service 


9 CFR Part 82 
[Docket No. 90-134] 


Chickens Affected by Salmonelia 
Enteritidis 


Correction 


in rule document 91-2071 beginning on 
page 3730 in the issue of Wednesday, 
January 30, 1991 , make the following 
correction: 

On page 3733, in the first column, 
under Section 82.32, in the second 
paragraph, in the sixth line from the 
bottom the word “found” should be 
inserted between “flock” and “infected”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF COMMERCE 


international Trade Administration 


Short-Supply Determination; Certain 
Large Diameter Stee! Line Pipe 


Correction 


In notice document 91-4277 appearing 
on page 7343 in the issue of Friday, 
February 22, 1991, make the following 
correction: 

In the second column, in the second 
full paragraph, in the third line from the 
bottom insert “and one verbal 
questionnaire response, one written 
response” between “responses” and 
“to”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission — 


[Docket Nos. RP90-12-007 and CP89-1554- 
006) 


Colorado interstate Gas Co.; Tariff 
Filing 
Correction 


In notice document 91-4178 appearing 
on page 7367 in the issue of Friday, 
February 22, 1991, the docket heading 
should read as set forth above. 


BILLING CODE 1505-01-D 


Federal Register 
Vol. 56, No. 45 


Thursday, March 7, 1991 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 0 
[PR Docket No. 90-205; FCC 91-25] 


Frequency Coordinator for Puget 
Sound 


Correction 


In rule document 91-3872 beginning on 
page 6582 in the issue of Tuesday, 
February 19, 1991, make the following 
correction: 


§ 0.331 [Corrected] 
On page 6583, in the second column, 


the section heading should read as set 
forth above. 


BILLING CODE 1505-01-D 


TENNESSEE VALLEY AUTHORITY 


Tennessee River and Reservoir 
System Operation and Pianning 
Review; Record of Decision 


Correction 


In notice document 91-4700 appearing 
on page 8385 in the issue of Thursday, 
February 28, 1991, make the following 
correction: 

In the first column in the SUMMARY, 
the next to last line and last line should 
read, “unrestricted summer drawdown 
until August 1 on 10 tributary reservoirs 
to improve recreation and associated 
economic development.” 


BILLING CODE 1505-01-D 





Thursday 
March 7, 1991 


Part Il 


Environmental 
Protection Agency 


40 CFR Part 86 

Control of Air Pollution From New Motor 
Vehicles and New Motor Vehicle Engines: 
Gaseous and Particulate Emission 
Regulations for 1994 and Later Model 
Year Light-Duty Vehicles and Light-Duty 
Trucks; Proposed Rule 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 86 
[FRL-3906-2] 


Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicie 


and Light-Duty Trucks; Proposed Rule 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: Today’s notice proposes new 
gaseous and particulate tailpipe 
emission standards, referred to as the 
Tier 1 standards, for use in certifying 
new light-duty vehicles and light-duty 
trucks. Included are new standards for 
currently regulated pollutants (carbon 
monoxide, nitrogen oxides, and 
particulate matter), as well as the 
addition of hydrocarbon standards 
determined on a non-methane basis. In 
general, the new standards are functions 
of vehicle class, weight class, engine 
cycle (diesel or Otto), fuel, and useful 
life. New intermediate and full useful 
life levels, as well as new weight classes 
are defined. Both petroleum and 
methanol-fueled vehicles are affected by 
the proposal. The new standards are 
implemented in phases, beginning with 
the 1994 model year. 

In addition, for the first time, separate 
in-use tailpipe emission standards and 
useful life levels are proposed for light- 
duty vehicles and light-duty trucks. 
Many aspects of the Tier 1 certification 
standards apply to the new in-use 
standards as well, including a phase-in 
schedule beginning with the 1994 model 
year, new weight class definitions, and 
promulgation of both intermediate- and 
full-life standards. With minor 
exceptions, which are identified in the 
proposal, both the Tier 1 and in-use 
standards are mandated by the Clean 
Air Act Amendments of 1990, and EPA 
is afforded no discretion in the setting of 
these standards. Accompanying the Tier 
1 and in-use standards are a limited 
number of proposals to amend the 
measurement techniques associated 
with the emission standards. 

DATES: Written comments on this NPRM 
‘ must be submitted on or before April 22, 
1991. EPA will conduct a public hearing 
on this NPRM on March 26, 1991. 
ADDRESSES: Interested parties may 
submit written comments (in duplicate if 
possible) for EPA consideration by 
addressing them as follows: EPA Air 


Docket LE-131, Attention: Docket No. 
A-90-43, U.S. Environmental Protection 
Agency, room M-1500, 401 M Street 
SW., Washington, DC 20460. The - 
hearing will be held at 9:30 a.m. at the 
EPA Motor Vehicle Emission 
Laboratory, 2565 Plymouth Road, Ann 
Arbor, Michigan, 48105, telephone (313) 
668-4200. Material relevant to this 
proposed rulemaking is available for 
inspection in Docket No. A-90-43, 
located at the above address on the first 
floor of Waterside Mall, from 8:30 a.m. 
to 12: noon and from 1:30 to 3:30 p.m. 
weekdays. A reasonable fee may be 
charged by EPA for copying docket 
materials. 

FOR FURTHER INFORMATION CONTACT: 
James A. McCargar, Certification 
Division, U.S. Environmental Protection 
Agency, Motor Vehicle Emission 
Laboratory, 2565 Plymouth Road, Ann 
Arbor, Michigan 48105. Telephone (313) 
668-4244. 

SUPPLEMENTARY INFORMATION: 


I. Table of Contents 
Il. Background of Proposed Rule 
Ill. Proposed Regulations 


A. Certification Standards. 

B. In-Use Standards. 

C. Measurement Techniques. 

D. Selective Enforcement Auditing. 
E. Recall. 


IV. Discussion of Issues 


A. Phase-In: Certification Standards. 

B. Phase-In: Enforcement. 

C. Otto-Cycle Particulate 
Measurement Option. 

D. Methanol-Fueled Vehicle 
Standards. 

E. Measurement Techniques. 


V. Economic, Environmental, and Cost- 
Benefit Impacts 


VI. Public Participation 
Vil. Administrative Requirements 


A. Administrative Designation and 
Regulatory Impact Analysis. 

B. Reporting and Recordkeeping 
Requirements. 

C. Impact on Small Entities. 


VIII. Statutory Authority 
Il. Background of Proposed Rule 


On November 15, 1990, the President 
signed into law the Clean Air Act 
Amendments of 1990 (hereafter referred 
to as “the Amendments”). Section 203 of 
the Amendments added new sections 
202(g) and 202(h) to the Clean Air Act 
(“CAA” or “the Act”) which establish 
new tailpipe emission standards for use 
in certifying new light-duty vehicles and 
light-duty trucks, that are to be phased 
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in beginning with the 1994 model year. 
Section 203(d) of the Amendments 
directs EPA to promulgate the new 
emission standards, and the 
measurement techniques on which the 
standards are based (if not promulgated 
prior to the date of enactment of the 
Amendments), within 180 days of 
enactment of the Amendments. Section 
210 of the Amendments modified section 
207(c) of the Act by establishing new 
tailpipe emission standards for light- 
duty vehicles and light-duty trucks for 
purposes of determining in-use 
compliance and liability for recall. This 
Notice of Proposed Rulemaking 
concerns the implementation in 
regulations of these statutory 
requirements. Although section 210 of 
the Amendments does not require EPA 
to promulgate regulations embodying in- 
use emission standards, the Agency 
believes that the inclusion of such 
standards in the regulations will be 
helpful to efforts by the regulated 
community to comply with those 
standards and, because of the 
relationship of the in-use standards to 
the certification standards, has decided 
to promulgate those regulations at the 
same time. 

The Agency considers both the 
certification and in-use standards 
proposed herein as explicit prescriptions 
by Congress, and not subject to EPA 
discretion. Where the Agency has 
identified potential elements of 
confusion concerning the standards or 
their implementation schedules, 
clarifications are provided; these items 
are discussed in the Proposed 
Regulations section below. No 
consideration of alternative standards 
was deemed necessary or appropriate. 

This proposal also addresses issues 
concerning the implementation and 
enforcement of the phase-in of the new 
emission standards. Those issues are 
discussed in section IV below. 

Section 203(d) of the Amendments 
does not require EPA to promulgate new 
measurement techniques in those cases 
where EPA regulations currently exist 
for a pollutant, applicable to a given 
vehicle class, engine cycle, and motor 
fuel. However, in two cases, non- 
methane hydrocarbon (NMHC) 
measurement for all light-duty vehicles, 
and particulate measurement for Otto- 
cycle vehicles and light trucks, such 
regulations are not in places 

In the case of NMHC, the California 
Air Resources Board has promulgated 
regulations for use in determining 


compliance with standards applicable to Ke 


vehicles certified for sale in California. 
The California procedures determine 
NMHC by subtracting the methane 
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component from the total hydrocarbons 
in the exhaust. The methane fraction is 
measured by drawing off the non- 
methane components in a 
chromatographic column and analyzing 
the remainder with a flame ionization 
detector (FID); total hydrocarbons are 
measured exactly as in the current 


Federal regulations, with a separate FID. 


The California NMHC techniques are 
currently in use by vehicle 
manufacturers seeking to introduce 
vehicles into commerce in California, 
and by EPA in confirmatory testing of 
vehicles with California certification. 
Thus, the hardware and associated 
techniques are already available, and 
both EPA and the manufacturers have 
familiarity with applying those 
techniques to the emissions certification 
of light-duty vehicles and light-duty 
trucks. Given these circumstances, EPA 
has chosen to adopt, essentially intact, 
these same NMHC measurement 
techniques. 

In the second case, measurement of 
particulate emissions from Otto-cycle 
light-duty vehicles and light-duty trucks 
also necessitates the promulgation of 
measurement technique regulations. 
Although the authority to regulate such 
emissions was provided in section 
202(a)(1) of the Clean Air Act, EPA has 
previously declined to do so because, 
based on the best available data, there 
was no basis for anticipating 
compliance problems from catalyst- 
equipped Otto-cycle vehicles. Thus, in 
1980, EPA found the particulate 
emissions from a typical catalyst- 
equipped gasoline-fueled vehicle to be 
0.008 g/mi, or about one fortieth the 
emissions of comparable diesel-fueled 
vehicles.' Final particulate regulations 
were adopted by EPA in that year, 
applicable only to diesel light-duty 
vehicles and light-duty trucks, beginning 
with the 1982 and 1985 model years. 
Diesel vehicles certified to the new 
standards were still projected to emit 
fifteen times the particulate of.a typical 
catalyst-equipped gasoline vehicle.? ® 

While no measurement technique 
regulations for Otto-cycle particulate 
emissions have previously been 
necessary, related techniques have 
existed since 1984 for diesel-cycle light- 
duty vehicles and light-duty trucks, 
groups that are subject to the same Tier 


1 “Regulatory Analysis: Light-Duty Diesel 
Particulate Regulations,” MSAPC, EPA, pp. 5, 37 
(February 20, 1980). 

2 “Standard for Emission of Particulate 
Regulation for Diesel-Fueled Light-Duty Vehicles 
and Light-Duty Trucks,” 45 FR 14496. (March 5, 
1980). 

® “Regulatory Analysis: Light-Duty Diesel 
Particulate Regulations,” MSAPC, EPA, p. 17 
(February 20, 1980). 


1 particulate standards as the Otto-cycle 
vehicles. The diesel-cycle particulate 
techniques are based upon measuring 
the particulate mass of a proportional 
sample of the exhaust, collected on a 


‘filter and corrected for the total system 


flow. The sampling system is based 
upon a constant volume sampler 
employing either a positive 
displacement pump or a critical flow 
venturi; in either case, the systems make 
use of a dilution tunnel and heat 
exchanger. Application of the diesel 
particulate procedures to Otto-cycle 
particulate measurement is proposed, 
with minimal alternations. 

Nevertheless, the Agency continues to 
believe that Otto-cycle vehicles are not 
likely to exceed particulate standards 
when tested on existing certification test 
fuels. On that basis, EPA has considered 
options for manufacturers to seek 
waiver of the certification testing 
requirement employing the new Otto- 
cycle particulate measurement 
techniques. If a waiver is granted, 
however, vehicles remain subject to the 
standard, and therefore may be 
confirmatory tested at EPA's option. 
This issue is addressed in further detail 
in section IV, Discussion of Issues, 
below. 

Not surprisingly, the need to 
promulgate the new light-duty emission 
standards and measurement technique 
regulations has also prompted inclusion 
of some related conforming technical 
amendments, such as amended 
definitions and regulatory citations. 
Some of these changes are called out in 
section III, to follow. 


Ill. Proposed Regulations 
A. Certification Standards 


The new tailpipe certification 
standards in today's proposal are those 
set forth in the Amendments. As 
discussed in the previous section, EPA 
considers that promulgation of the 
standards themselves is non- 
discretionary, but some limited 
interpretation of the statute has been 
necessary. 

For convenience in structuring both 
the regulations and this preamble, the 
Agency has proposed some new 
terminology with this rule. For example, 
consistent with common usage during 
Congressional action on the 
Amendments, EPA has adopted the term 
“Tier 1” to refer to the light-duty 
certification standards chosen by 
Congress for implementation beginning 
in the 1994 model year. The Agency has 
also the new term “Tier 0” to apply to 
the light-duty tailpipe standards and 
associated useful life levels currently in 
place. Because Congress adopted a 


phase-in schedule for the new 
standards, some portions of a 
manufacturer's fleet in a given model 
year may conform to the Tier 1 
standards, and the rest to the Tier 0 
standards, beginning with the 1994 
model year. 

In overview, the set of Tier 1 
standards is complex. The standards 
applicable to a given engine family are 
determined by several factors, including 
the vehicle type (light-duty vehicle or 
light-duty truck), weight, engine cycle 
(Otto or diesel), motor fuel, and vehicle 
useful life. In addition, standards are 
phased in; that is, minimum percentages 
of vehicles in a given model year must 
meet the Tier 1 standards, and the 
balance must meet the older Tier 0 
standards. Given this complexity, the set 
of 1994 model year and later standards 
will only be summarized in this 
preamble; the proposed regulations 
include comprehensive tables of the 
standards. 

The first basic division of the Tier 1 
standards occurs between those 
applicable to light-duty vehicles, to light- 
duty trucks of up through 6000 Ibs gross 
vehicle weight rating (GVWR), and. to 
light-duty trucks of greater than 6000 Ibs 
GVWR. Again for convenience, EPA is 
adopting the terms “light light-duty 
trucks” and “heavy light-duty trucks” to 
distinguish the truck categories based on 
GVWR. 

Each of the two light truck categories 
is further subdivided into two groups by 
weight, but the weight definitions differ. 
The light light-duty trucks are split at 
3750 Ibs “loaded vehicle weight,” or 
LVW, which maintains its current 
definition: Curb weight plus 300 lbs. The 
trucks up through 3750 lbs LVM make up 
a subclass called light-duty-trucks-1, or 
LDT1. Those greater than 3750 Ibs LVW 
but less than or equal to 6000 lbs GVWR 
are the subclass light-duty-trucks-2, or 
LDT2. 

The heavy light-duty trucks are 
divided at 5750 lbs “adjusted loaded 
vehicle weight,” or ALVW. Adjusted 
loaded vehicle weight is the average of 
curb weight and GVWR; in essentially 
all cases, ALVW will therefore exceed 
LVW. The heavy light-duty trucks that 
are up through 5750 lbs ALVW are 
called light-duty-trucks-3, or LDT3. 
Those above 5750 lbs ALVW but less 
than or equal to 8500 Ibs GVWR (the 
upper bound of the light-truck category) 
are light-duty-trucks-4, or LDT4.* 


* Section 233{a) of the Amendments (new Section 
216(8) of the Act) defines “test weight” as the 
average of the curb weight and GVWR. The Agency 
has chosen to use the term “adjusted loaded vehicle 
weight” in place of the “test weight” term from the 

Continued 
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Another weight-related term used in 
these proposed regulations is 
“equivalent test weight basis,” or more 
simply, “test weight basis.” This is the 
basis on which the equivalent test 
weight (ETW) is determined, for 

_purposes of setting the chassis 
dynamometer. The test weight basis for 
the LDT1 and LDT2 subclasses is loaded 
vehicle weight; the test weight basis for 
the LDT3 and LDT4 subclasses is 
adjusted loaded vehicle weight. This 
change is reflected in the table and 
associated text of the proposed Section 
86.129-94, “Road load power test weight 
and inertia weight class determination.” 

The Tier 1 standards are also a 
function of motor fuel and, occasionally, 
engine cycle. Thus, some standards 
might apply only to diesel-fueled trucks, 
or only to diesel-cycle light-duty 
vehicles. 

The final significant determinant of 
the Tier 1 standards is vehicle useful 
life. Section 203 of the Amendments 
establishes new useful life levels both 
by amending section 202{d) of the Clean 
Air Act and by setting emission 
standards that apply at specific mileage 
intervals. In general, the Amendments 
prescribe both intermediate- and full- 
useful-life standards for each vehicle 
subclass. For light-duty vehicles and the 
light light-duty trucks, the Tier 1 
standards prescribed in sections 202(g) 
and 202(h) are established at the 
intermediate useful life of five years or 
50,000 miles (5/50,000), whichever 
occurs first, and a full useful life of ten 
years or 100,000 miles (10/100,000), 
whichever occurs first. The analogous 
intermediate- and full-useful-life levels 
for the heavy light-duty trucks are 5/ 
50,000 and 11/120,000, respectively. 
Measured against the Tier 0 useful-life 
levels, the effect is to add a 10/100,000 
useful life requirement for light-duty 
vehicles, a 5/50,000 requirement for all 
light-duty trucks, and to truncate the 
full-life level for light light-duty trucks, 
which is currently 11/120,000. 

The addition of 100,000-mile useful life 
requirements for light-duty vehicles and 
the modification of some useful life 
levels for light-duty trucks will 
ultimately require modifications to 
EPA's procedures for demonstrating 
vehicle durability during certification. A 
rulemaking to address durability 
program revisions is not included in the 
six-month statutory deadline for 
promulgation of the Tier 1 emission 
standards themselves and the 
techniques for measuring pollutant 


Amendments, n oder to prevent confusion withthe 


current regulations and EPA test procedures. 


levels. The options that need to be 
considered for changes to the durability 
regulations are more complex and 
worthy of more in-depth examination 
than the six-month timing of this Tier 1 
proposal affords. Thus, the Agency has 
initiated a separate “Revised Light-Duty 
Durability Procedures” rulemaking on a 
somewhat less stringent timeline than 
the present NPRM, but allowing 
sufficient lead time for use by the 
manufacturers in the 1994 model year.® 

For similar reasons, the continued 
availability of nonconformance 
penalties (NCPs) for heavy light-duty 
trucks certifying to Tier 1 standards will 
also be addressed separately. The 
Amendments include no requirements 
for NCPs for the heavy light-duty truck 
fleet. Determining the appropriateness 
of NCPs within the new statutory 
context, as well as considering for 
which standards NCPs might be offered 
and what penalty rates would be 
appropriate, is impractical within a six- 
month rulemaking. 

The pollutants encompassed by the 
Tier 1 standards are hydrocarbons, 
carbon monoxide (CO), nitrogen oxides 
(NO,), and particulate matter (PM), all 
measured in grams per mile (g/mi). 
Hydrocarbons are designated as total 
hydrocarbons (THC) and non-methane 
hydrocarbons (NMHC) for gasoline and 
diesel-fueled engines, and as organic 
material hydrocarbon equivalents 
(OMHCE) and organic material non- 
methane hydrocarbon equivalents 
(OMNMHCE) for methanol-fueled 
emgines.® 

The relevance of a given standard to 
an engine family depends upon the 
various factors cited above. New NMHC 
standards are established for all 
gasoline- and diesel-fueled light-duty 
vehicles and light-duty truck subclasses; 
numerically equivalent OMNMHCE 
standards are established for equivalent 
useful lives for methanol-fueled 
vehicles. In addition, the analogous Tier 
0 standards for THC and OMHCE for 
these same vehicle groups are carried 


5 See 55 FR 52277 (December 21, 1990) for a Notice 
of Public Workshop which provides summary 
information of issues for this pending 

® Sections 202{g) and 202(h) do not prescribe THC 
standards; they prescribe only NMHC standards. 
The legislative history of section 203 of the 
Amendments indicates that Congress intended total 


tly, forward the 
THC standards in the tables of Tier 1 standards. For 
the sake of convenience, references to the Tier 1 
standards should be deemed to include the 
applicable THC standards even though the language 
of sections 202{g) and 202{h) does not encompass 
the THC standards. 
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forward into Tier 1. The 50,000-mile CO 
standards are left intact for light-duty 
vehicles, but the full-life CO standards 
are made more stringent for all 
subclasses of light-duty trucks. The NO, 
standards are tightened for both 
vehicles and light trucks. The PM 
standards are tightened for diesel-cycle 
light-duty vehicles and light-duty trucks, 
and applied for the first time to Otto- 
cycle engines. 

Phase-in of the Tier 1 standards 
begins in the 1994 model year, when at 
least 40 percent of a manufacturer's 
actual sales of light-duty vehicles and 
light light-duty trucks must meet new 
CO, NO,, and either NMHC or 
OMNMHCE standards. In the 1995 
model year, the minimum requirements 
for these pollutants and vehicle 
subgroups reachs 80 percent, and the 
complete 100 percent phase-in occurs in 
the 1996 model year. 

The Tier 1 particulate standard for 
light-duty vehicles phases in according 
to the same schedule as the Tier 1 
NMHC, CO, and NO, standards. For the 
light-duty truck particulate standard, 
however, the three-year phase-in 
schedule begins in the 1995 model year, 
instead of 1994. 

Heavy light-duty trucks begin the 
phase-in of all pollutants in the 1996 
model year at 50 percent of actual sales, 
and reach 100 percent the following 


year 
One final Tier 1 standard of note is 
the NO, standard for diesel-fueled light- 


duty vehicles and LDT1s. Beginning with 
the 1994 model year, the intermediate 
useful-life NO, standard for these 
vehicles is 1.0 g/mi, rising to 1.25 g/mi at 
full useful life. Beginning in the 2004 
model year, however, the standards 
tighten to the levels of the gasoline- 
fueled light-duty vehicles and LDT1s; 
that is, 0.4 g/mi at the intermediate 
useful life, and 0.6 g/mi at full useful life. 

Currently, EPA regulations do not 
permit the averaging for light-duty 
vehicles or light-duty trucks, except for 
PM in the case of light-duty vehicles, 
and PM and NO, for light-duty trucks. 
These provisions will remain unaltered 
for vehicles certifying to the Tier 0 
standards. The Tier 1 standards, 
however, are set forth specifically in . 
sections 202(g) and 202(h) of the Act 
(added by section 203(a) of the 
Amendments) to apply to specified 
percentages of each manufacturer's 
sales volume, ultimately reaching 100 
percent. Consistent with the statutory 
design of the Tier 1 standards, the 
Agency has not proposed averaging for 
any of the Tier 1 standards. 

The phase-in requirements of the 
regulations as proposed apply to all 
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manufacturers, including small volume — 
manufacturers. Small volume 

manufacturers include independent 
commerical importers as defined in 40 
CFR part 85, subpart P, The Agency 
recognizes that some such 
manufacturers, with a limited number of 
families as candidates for Tier 1 
compliance, may exceed the minimum 
phase-in percentages by necessity in 
some cases. On the other hand, EPA has 
examined the Amendments and © 
legislative history and finds no basis on 
which to propose special treatment for 
small volume manufacturers in meeting 
the Tier 1 requirements. 

The Tier 1 standards proposed here 
are “all-altitude” standards. The one 
exception is THC (or OMHCE, in the 
methanol-fueled vehicle case). As 
mentioned above, the current THC and 
OMHCE standards are carried forward 
intact for vehicles certifying to the Tier 1 
standards; thus the separate high- and 
low-altitude THC and OMHCE 
standards from current regulations 
apply te the Tier 1 vehicles as well. The 
so-called low-power exemptions 
available under the current regulations 
for vehicles certifying to all-altitude 
standards are carried forward to Tier 1 
vehicles as for example in section 
86.094-9(g)(2). The high-altitude 
provisions of current regulations remain 
in place for vehicles certifying to the 
Tier 0 standards. 


B. In-Use Standards 


The new tailpipe in-use standards in 
today’s proposal, which are contained in 
the new subpart H, represent a change 
in the structure of standards applicable 
to certified vehicles. In the past, the 
standards applied in-use were the 
standards to which vehicles has been 
certified. Section 210 of the 
Amendments, however, modified CAA 
section 207(c) by establishing separate 
in-use standards, which sometimes 
differ from certification standards, for 
NMHC, CO and NO,,. 

The in-use standards proposed here 
are those prescribed in section 210 of the 
Amendments for NMHC, CO, and NO,. 
Where no separate in-use standards 
was prescribed in the Amendments (as 
for total HC and PM), the general rule 
currently followed is observed and the 
certification strandard will apply for in- 
use purposes as well as for certification 
purposes. This new structure of 
standards is accommodated in today’s 
proposal by the creation of a new 
“subpart H.”. No longer will subpart A 
be the only place one must look in the 
regulations to find standards that apply 
to a given vehicle. For a discussion of 
the phase-in schedule and how 
minimum percentages are determined 


see the discussion below entitled 
“Phase-in Enforcement.” 

The use of the terms “Tier 1” and 
“Tier 0” in the in-use context is 
consistent with their use for certification 

purposes, including the carryover of the 
THC standards from Tier 0 into Tier 1. 
In addition, the nature of the phase-in 
for in-use purposes has required a third 
term, Tier 1, to indicate those “interim” 
in-use Tier 1 standards which are 
phased-in beginning in model year 1994 
and phased-out by model year 1998, and 
have only one useful life period of 5 
years/50,000 miles. 

One other aspect of the in-use and 
certification tables of standards 
deserves mention. In several of the in- 
use tables, intermediate useful life 
standards that are numerically 
equivalent to the full-life in-use 
standards are provided, although these 
intermediate standards do not appear in 
the statute.” They are included because 
conformance with the full-life in-use 
standards implies conformance at prior 
mileages; providing no number in the 
intermediate-life table would have 
implied that no nonconformance liability 
existed at the intermediate mileage. In 
the parallel points of the intermediate 
useful-life certificate tables, the only 
entries are those actually specified in 
the statute, or those (such as THC) 
which carry forward from previous 
requirements. Full-life values are not 
“carried back” into the certification 
intermediate-life tables, lest they imply 
an obligation for the manufacturer to 
submit additional deterioration 
calculations or determinations of 
conformity at the intermediate useful- 
life mileage. 

The basic divisions described above 
for the certification standards apply to 
the in-use standards as well. However, 
one additional complexity exists only in 
the in-use standards. Where generally 
the Tier 1 standards are phased-in for 
in-use purposes on a schedule delayed 
from the certification schedule by two 
years, the in-use standards have an 
earlier stage, the interim standards 
referred to above. These standards, 
which phase-in on the same schedule as 
the Tier 1 standards for purposes of 
certification, are applicable for only 5 
years/50,000 miles and are slightly 
higher numerically than the Tier 1 
standards. 

As explained above, current EPA 
regulations which permit averaging of 
light-duty vehicles for particulate, and 
light-duty trucks for particulate and 
NO,, remain unaltered for vehicles 


7 Thus, for example. the intermediate-life 0.98 g/ 
mi diesef NO, standard from Table H94—15 matches 
the full-useful life standard in Tabie H94—16. 


certified to the Tier 0 standards. 
However, no averaging of families 
certified to either the Tier 1, or the Tier 1 
standards is proposed. 


C. Measurement Techniques 


As mentioned in the Background 
section above, modifications to the 
current EPA measurement procedures in 
this proposal are limited to regulations 
that address the addition of the Tier 1 
NMHC standards and the extension of 
PM standards to Otto-cycle vehicles and 
light trucks. 

The NMHC measurement technique 
proposed by EPA is the method 
employed by the California Air 
Resources Board for certification testing 
of vehicles destined for sale in 
California.® The method relies on 
measurement of the methane fraction in 
the diluteexhaust sample which is 
otherwise gathered for measurement of 
THC, CO, and NO,, according to 
existing Federal test procedure 
regulations; NMHC is determined by 
subtracting the methane fraction from 
THC. The additional equipment required 
includes a gas chromatograph to remove 
the non-methane fraction, and a flame 
ionization detector (FID) to measure the 
remaining methane. The regulations 
must also be adapted to include the 
need for methane calibration gases and 
calibration procedures, and insertion of 
NMHC into the mass emission 
calculations. 

The Otto-cycle particulate 
measurement technique is 
accommodated by simple extensions of 
the diesel-cycle particulate regulations 
to Otto-cycle vehicles. Light-duty 
vehicles and light-duty trucks to be 
tested for particulate will therefore 
require a site equipped with a dilution 
tunnel, heat exchanger, a constant 
volume sample based on either a 
positive displacement pump or a critical 
flow venturi. The particulate sampling is 
accomplished by drawing a proportional 
sample of the exhaust through a filter 
which is then subjected to precision 
weighing, as in the diesel-cycle case. 


D. Selective Enforcement Auditing 


For purposes of Selective Enforcement 
Audit (SEA) testing, the Administrator is 
authorized to test new motor vehicles in 
order to determine whether vehicles 
being manufactured by a manufacturer 
do in fact conform with the regulations 
with respect to which a certificate of 
conformity was issued. Therefore, 


®“California Non-Methane Hydrocarbon Test 
Procedures,” State of California Air Resources 
Board (May 24, 1978, as amended May 15, 1990). 
Available in the public docket for review. 
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vehicles certified to meet Tier 1 
standards are subject to such standards 
in an SEA. 

E. Recall 


Sections 86.294-8 and 86.294-9 of this 
proposal establish useful life periods for, 
respectively, light-duty vehicles and 
light light-duty trucks, and heavy light- 
duty trucks. In the event that the 
Administrator finds that any class or 
category of vehicles fails to conform to 
the applicable emission standards as 
determined by section 207(c), the 
manufacturer shall be required to 
remedy, at the manufacturer's expense, 
all properly maintained and used 
vehicles which experienced the 
nonconformity during their useful lives, 
regardless of the vehicle's age and 
mileage at the time of the remedy. 

While the in-use useful life period is in 
many cases extended to 10 years/ 
100,000 miles, no recall testing of 
vehicles will occur beyond 7 years/ 
75,000 miles. Similarly, where the in-use 
useful life is extended to 11 years or 
120,000 miles, recall testing will be 
limited to 7 years or 90,000 miles. 


IV. Discussion of Issues 


A. Phase-In: Certification Standards 


Section 203(a) of the Amendments 
(new sections 202(g) and 202(h) of the 
Act) divides the light-duty fleet into 
three classes by vehicle type and 
weight. We have referred to these 
classes as light-duty vehicles, light light- 
duty trucks, and heavy light-duty trucks. 
Based on this division, EPA proposes to 
use these three classes as the principal 
basis for determining compliance with 
minimum phase-in percentages. For each 
class, the denominator of the 

‘compliance ratio is actual sales of 
“eligible vehicles” in that vehicle class. 
Ineligible vehicles are those sold in 
California or any other state that has 
adopted California standards under 
section 177 of the Clean Air Act. These 
vehicles are considered ineligible 
because they will be sold subject to the 
emission standards adopted and 
enforced by California and section 177 
states. The numerator of the compliance 
ratio is the actual sales of all vehicles 
from the class that were sold outside 
California and the section 177 states, 
and that belong to engine families 
certified to Tier 1 standards. 

The ratio thus determined must meet 
the minimum percentages applicable to 
the given model year. Where the phase- 
in percentages are set forth in separate 
tables and provisions of the Act, as is 
the case for the phase-in percentage for 
PM for light-duty vehicles and light light- 
duty trucks (which is set forth in section 


202(g)(2) of the Act) and the phase-in 
percentage for the other pollutants for 
the same vehicle classes (which is set 
forth in section 202(g)(1) of the Act), the 
proposed regulations permit 
independent compliance with the two 
phase-in percentages. In other words, 
one vehicle may be used to comply with 
the PM phase-in percentage and another 
may be used to comply with the phase- 
in percentage for NMHC, CO, and NO,. 
More than one percentage must be met 
for some vehicle classes in some model 
years, because in some cases different 
pollutants have different phase-in 
schedules. For example, a 40 percent 
phase-in percentage applies to LDT1 
particulate standards in model year 
1995, while NMHC, CO, and NO, 
standards for LDT1s are at an 80 percent 
phase-in level in that model year 
(having begun their phase-in with the 
1994 model year). 

On this basis, a manufacturer has 
broad flexibility to decide which 
families it will certify to Tier 1 
standards, within or across categories 
by weight subclass, engine cycle, and 
motor fuel. One consequence is that 
vehicles in the numerator of the 
compliance ratio may have been 
certified to entirely different standards. 
The light light-duty truck compliance 
ratio, for example, incudes LDT1is and 
LDT2s that are certified to different 
NMHC, CO, and NO, standards. 

While EPA believes the above 
approach to be consistent with the 
Amendments, the Agency recognizes 
that there may be other legitimate 
approaches to grouping vehicles in order 
to determine compliance with the 
minimum phase-in percentages. For 
example, the Amendments establish 
different standards for the same 
pollutant but for different fuels. Thus, 
divisions could be made on the basis of 
fuel type within each vehicle class, 
requiring the minimum percentage to be 
met separately by gasoline-fueled 
vehicles, diesel-fueled vehicles, and 
methanol-fueled vehicles. Similarly, 
groups could be designated by engine 
cycle, separating the Otto-cycle from the 
diesel-cycle vehicles for purposes of 
determining phase-in compliance. 

Another approach would be to group 


' vehicles such that, in cases where the 


Amendments set forth the standards for 
different pollutants in separate tables, 
the vehicles certified to the Tier 1 
standards for pollutants from one table 
(e.g., the 1994 light-duty vehicle 
particulate standard) must be the same 
vehicles that are certified to the Tier 1 
standards for pollutants from the other 
table (e.g., the 1994 light-duty vehicle 
standards for NMHC, CO, and NO,). 
Consistent with this approach would be 
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to group vehicles such that, in cases 
where more than one phase-in 
percentage applies, the vehicles certified 
to the lower phase-in percentage (e.g., 
40% for the light light-duty truck 
particulate standard in 1995) must be a 
subset of the vehicles certified to the 
larger phase-in percentage (e.g., 80% for 
the light light-duty truck CO, NMHC and 
NO, standards). While today’s proposal 
does not specifically incorporate any of 
‘these approaches, EPA solicits 
comments on these or other possible 
alternatives. 


B. Phase-In: Enforcement 


— This section provides a summary of 
how a manufacturer must comply with 
the phase-in schedules of the Tier 1 
certification standards and of the 
interim and final in-use standards. For 
purposes of discussion, the Tier 1 and 
final in-use standards will be 
collectively referred to as phase-in 
standards. In addition, the interim in-use 
standards are phase-in standards in 
model years 1994 and 1995 and phase- 
out standards in model years 1996 and 
1997. To ensure that each manufacturer 
is meeting the required percentage 
phase-in schedules, EPA is proposing 
the following enforcement mechanism. 

The Act states that a manufacturer 
must phase-in a specified percentage of 
its sales volume to the required 
standards. To meet this requirement the 
Agency is proposing that as part of the 
application for certification, a 
manufacturer must specify projected 
sales for the particular engine family, 
with vehicles projected to be sold in 
California and section 177 jurisdictions 
reported separately from all other 
projected U.S. sales. Actual sales will be 
determined at the end of the model year 
based upon reports by the manufacturer 
to the Administrator. Actual sales are 
defined as U.S. sales by the 
manufacturer to an ultimate purchaser, 
dealer, distributor, fleet operator, or 
broker, etc., excluding such sales in 
California and section 177 jurisdictions. 

Since the Act’s requirements are 
termed in minimum percentages of 
phase-in vehicles, maximum 
percentages of phase-out vehicles are 
necessarily implied. The issuance of the 
certificate of conformity for each engine 
family certifying to phase-out standards 
will, therefore, be conditioned upon 
each manufacturer later having actual . 
sales percentages in jurisdictions other 
than California or section 177 states at 
or below the limit dictated by the Act. 
Compliance with the certificate will be 
based upon the actual sales of all engine 
families certified by the manufacturer to 
meet phase-out standards. 
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Manufacturers who fail to achieve the 


required phase-in percentages may have 
the certificates for engine family{ies) 
certified to phase-out standards 
rendered void for families that cause the 
manufacturer to exceed the percentage 
limitations and may be subject to civil 
penalties pursuant to section 205 of the 
Clean Air Act. The Agency would, of 
course, have some discretion in 
choosing the appropriate remedies and/ 
or penalties where violations occur. The 
Agency would consider mitigating such 
penalties should a manufacturer recall 
vehicles certified to phase-out 
standards. The Agency invites comment 
on how it should be determined which 
and how many certificates will be 
voided. 

The Agency is concerned that some 
manufacturers might initially certify 
engine families that comply with Tier 1 
standards to less stringent standards 
with the plan of recertifying that engine 
family to Tier 1 standards only if 
necessary fo meet required phase-in 
percentages. While prospective 
recertification of engine families is 
permitted, commenters should bear in 
mind that EPA wishes to preserve the 
integrity of the certification process. 
Therefore, the Agency will not permit 
the splitting of engine families 

EPA is proposing the following 
reporting requirements for 
manufacturers to ensure that each is 
meeting the required phase-in of new 
standards. Manufacturers are required 
to maintain and provide upon request 
records of the actual sales volume of all 
vehicles certified. In order to assess the 
accuracy of the data, manufacturers 
must submit the required information for 
both phase-in and phase-out vehicles. 
Information required to be maintained 
includes, but is not limited to, 
information such as vehicle serial 
number, production date, shipment date, 
purchaser, jurisdiction of sale 
(California or section 177 or Federal), 
and bill of sale or purchase contract. 
Pertinent records are also subject to 
EPA inspection and audit, necessitating 
access to records by EPA personnel. 
Failure to provide such access could 
result in rendering the certificate void 
ab initio as well as subjecting the 
manufacturer to civil penalties as stated 
in section 205 of the Act. 

In addition, manufacturers must for all 
engine families provide to the Agency 
an annual report including, but not 
limited to, {1} engine family and actual 
U.S. sales volume, reported separately 
for California and section 177 
jurisdictions and for all other U.S. sales, 
detailing the number of actual sales for 
each engine family, and (2) an 


explanation along with calculations of 
the overall percentage of vehicles 
meeting their respective standards, with 
such percentages calculated only on 
vehicles sold outside California and 
section 177 jurisdictions. The end of 
year reports must be submitted within 
90 days of the end of the manufacturer's 
model year. A manufacturer's model 
year may in no instance extend beyond 
December 31 of the calendar year which 
is the same as that model year. Failure 
to submit this report may render the 
certificate for the applicable engine 
family void ab initio and subject the 
manufacturer to civil penalties pursuant 
to section 205 of the Act. End of year 
reports are to be sent to: Manufacturers 
Operations Division (EN-340F), U.S. 
Environmental Protection Agency, 401 M 
Street, SE., Washington, DC 20460. 


C. Otto-Cycle Particulate Measurement 
Option 

As mentioned in section II above, EPA 
chose to restrict the 1980 light-duty 
particulate rule to diesel-fueled vehicles 
and trucks, given the fractional PM 
contribution of each gasoline vehicle 
relative to each diesel vehicle. A typical 
catalyst-equipped gasoline-fueled 
vehicle in 1980 was projected to 
contribute 0.008 g/mi PM using 
certification test fuel during the Federal 
Test Procedure. This proposal would for 
the first time regulate particulate matter 
from vehicles powered by Otto-cycle 
engines. 

Results from ten recent EPA tests on 
seven 1990 and 1991 model year light- 
duty vehicles, again tested with 
certification test fuel, yielded a range of 
0.003 to 0.009 g/mi PM, with a mean of 
0.005 g/mi.® Based on such results, and 
engineering judgment on the combustion 
of gasoline fuels in a spark-ignition 
engine, the Agency continues to believe 
that current-technology Otto-cycle 
vehicles, operated on current 
certification test fuels, do not pose a PM 
compliance problem. 

Section 86.090-23 of the current 
regulations provides manufacturers the 
option to request waivers of the 
requirement to provide emissions test 
data for certain pollutants, for certain 
vehicle groups where emission 
compliance problems are not 
anticipated, given current technical 
information. Included are idle CO, 
smoke, and PM emissions data for light- 
duty methanol diesel vehicles and light 


® Memo from J. Bruce Kolowich to Mary Smith, 
“MMT Testing Report.” EPA, Office of Mobile 
Sources (October 29, 1990}, available in the public 
docket for review. The mileages on the vehicles 


bag weighting of the results was possible. 


trucks, as well as CO emissions data for ~ 
heavy-duty diesel engines. In lieu of new 
emissions data, manufacturers 
demonstrate compliance on “the basis o° 
previous emission tests, development 
tests, or other information * * *” The 
Agency proposes in § 86.094-23 to 
extend this approach to PM emissions 
data requirements to the hight-duty, 
Otto-cycle fleet. The Agency reserves 
the right to confirmatory test any family 
against the PM standard, however, and 
may choose to revoke the waiver optior 
in the future if adoption of new engine 
designs or certification test fuel 
requirements suggests potential 
compliance problems. The Agency also 
reserves the right to permit a waiver at 
the time of certification and refuse to 
permit the waiver during SEA and recall 
enforcement testing. 


D. Methanol-Fueled Vehicle Standards 


In 1989, EPA promulgated emission 
standards for methanol-fueled vehicles 
of comparable stringency and benefit to 
those applicable to petroleum-fueled 
vehicles.!° In keeping with that 
approach—having common emission 
standards for vehicles of different fuel 
types—and in light of the lack of any 
direction in section 203 of the 
Amendments to treat methanol-fueled 
vehicles differently, EPA is proposing to 
implement the Tier 1 standards for 
methanol vehicles on the same schedule 
as for petroleum-fueled vehicles. 

In order to do this, however, 
standards for methanol-fueled vehicles 
comparable to the THC and NMHC 
standards for petroleum-fueled vehicles 
must be established. The current method 
for regulating hydrocarbon and 

oxygenated organics emitted from 
methanol-fueled vehicles is based on an 
organic material hydrocarbon 
equivalent (OMHCE) standard. 
Currently, the OMHCE standard for 
methanol-fueled light-duty vehicles is 
0.41 grams/mile, which is numerically 
equivalent to the THC standard for 
pertroleum-fueled light-duty vehicles. 
The equation for calculating OMHCE is: 
OMHC=HC yee + (13.8756/32.042} 
CH30H ess + (13.8756 /30.0262) HCHO pias 
where: 
HC oso= the mass of the non-methane and 
methane emissions 
CH30H =the mass of the methanol emissions 
HCOH=the mass of the formaldehyde 
emissions 
13.8756=the molecular weight of total 
hydrocarbons based on a hydrogen: 
carbon ratio of 1.85 


10 “Standards for Emissions from Methanol- 
Fueled Motor Vehicles and Motor Vehicle Engines; 
Final Rule,” 40 CFR 86.080-8 and 88.090-9. 


~ 





32.042=the molecular weight of methanol 
30.0262=the molecular weight of 
formaldehyde 


For the non-methane hydrocarbon 
standard to apply to methanol-fueled 
vehicles, EPA is proposing that the 
NMHC standard take the consistent if 
somewhat cumbersome form of an 
Organic Material Non-Methane 
Hydrocarbon Equivalent (OMNMHCE) 
standard. The purpose of the 
OMNMHCE standard would be to 
control the organic emissions 
(hydrocarbons and oxygenerated 
organics) in the exhaust of methanol- 
fueled vehicles to a level that is 
equivalent, on a carbon basis, to that 
allowed from petroleum-fueled vehicles 
under their respective non-methane 
hydrocarbon standards. EPA is 
proposing the following equation for the 
calculation of OMNMHCE: 


OMNMHCE=NMHCyiess +: (13.8756/32.042) 
CH30OH mess + (13.8756/30.0262) HCHO sisss 
where: 
NMHC,,,,.= the mass of the non-methane 
emissions 

The OMNMHCE standards would 
then be numerically equivalent to the 
Tier 1 non-methane hydrocarbon 
standards for petroleum-fueled vehicles. 
The Agency acknowledges one 
inconsistency in this approach: The 
hydrogen-to-carbon ratios are assumed 
to be 1.85 for both the total hydrocarbon 
component and the non-methane 
hydrocarbon component of the exhaust. 
The Agency believes the value to be 
correct for the non-methane component 
of the exhaust and to be consistent with 
the CARB method for calculation of 
NMHC. The Agency possesses 
insufficient data at this time to revise 
upward the hydrogen-to-carbon ratio for 
total hydrocarbons, as would appear 
appropriate; thus the value in current 
regulations, based upon historical data, 
has been retained. The Agency finds the 
actual impact of this inconsistency to be 
negligible, however, because the 
vehicles subject to the Tier 1 phase-in 
will face THC and OMHCE standards 
that are less stringent than their non- 
methane counterparts, and thus the non- 
methane standards will be controlling. 


E. Measurement Techniques 


Sections II and III of this preamble 
outlined the background for, and 
proposed changes to, current 
measurement technique regulations that 
will accommodate the addition of 
NMHC and Otto-cycle particulate 
testing. As stated previously, the 
Agency finds the current California 
NMHC and Federal diesel particulate 
measurement techniques to be adequate 
for the purposes intended by the 


Amendments. The Agency notes, for 
example, that virtually all vehicles 
tested at the EPA Motor Vehicle 
Emission Laboratory are already tested 
for NMHC with the California 
procedure, though the resulting values 
are not required for Federal 
certification. 

On the other hand, the Agency 
remains committed to improvements in 
the regulated measurement techniques, 
particularly as the standards become 
more stringent, and the vehicle emission 
levels, lower. Toward that end, the 
Agency has placed in the docket a 
memorandum identifying areas of the 
procedures where suggestions from the 
public may prove productive.'! 
Interested parties will note EPA’s 
willingness in this memorandum to 
consider topics in addition to the NMHC 
and Otto-cycle particulate techniques 
which are added in this proposal. This 
proposal, however, does not address 
any measurement techniques other than 
those for NMHC and Otto-cycle 
particulates. 

Two differences from the present 
diesel exhaust sampling system are 
proposed in this notice for use with 
Otto-cycle vehicles (not waived from 
PM testing under § 86.094-23). The first 
is the use of a conventional cold flame 
ionization detector (cold FID) for THC 
measurement. A cold FID is presently 
used for the measurement of THC from 
Otto-cycle gasoline vehicles, rather than 
the heated FID required of diesel THC 
measurement. The longer-chain 
hydrocarbons found in diesel exhaust 
tend to-settle out in the sample bag 
before they can be measured, 
necessitating the use of a heated FID 
that separately samples the exhaust 
stream, but this will not be necessary for 
the shorter-chain hydrocarbons found in 
the exhaust of gasoline Otto-cycle 
vehicles. This proposal is based on 
EPA’s judgment that measured THC 
levels will not be affected by whether a 
vehicle is tested for particulates. 

The Agency has proposed a second 
minor change when generalizing the 
current particulate measurement 
techniques to Otto-cycle testing. A 
requirement is added to § 86.110-94 for 
maintenance of isokinetic sampling, that 
is, for operating the particulate sampling 
system so that the gas velocity in the 
particulate sample probe is the same, 
within a narrow tolerance, as the gas 
velocity in the CVS bulk stream at the 


11 “Particulate Measurement from Light-Duty 
Otto-Cycle Vehicles: Potential Improvements to 
Existing Light-Duty Diesel Procedures,” 
Memorandum from Carl Ryan to Jim McCargar, 
EPA, Office of Mobile Sources, (January 18, 1990). 
Available in the public docket for review. 
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probe location. The Agency believes the 
requirement is necessary to fulfill the 
theoretical principal of proportional 
sampling and thus the accuracy of the 
test result. 


V. Economic, Environmental, and Cos‘ 
Benefit Impacts 


Because promulgation of the Tier i 
standards and the associated 
measurement procedures is mandated 
by statute, Congress has implicitly 
judged the economic, environmental, 
and cost-benefit implications of the new 
standards to be acceptable. The 
information provided in this section is 
based upon the analyses available to 
Congress as it debated and resolved the 
final form of the Amendments. It is 
provided here not as a comprehensive. 
analysis of the economic and 
environmental issues, but rather as 
examples of the data Congress used in 
making its legislative judgments. In 
recognition of the non-discretionary 
nature of the rulemaking and the 
timeline for its promulgation, no new 
analysis in these areas has been 
undertaken by the Agency specifically 
in preparation for this proposal. 

The principal economic impacts of the 
new standards will be those felt by the 
automobile manufacturers as they 
design and install new emission control 
components, alter existing components, 
or apply existing technologies to 
automobiles where these technologies 
had not been previously applied, in 
efforts to come into compliance with the 
new standards. Various relevant cost 
analyses have been prepared by E.H. 
Pechan & Associates, Inc. An Agency . 
contract to update these analyses to 
incorporate the final Clean Air Act 
Amendment package as signed by the 
President is in progress. Absent the 
current availability of such informaiton, 
estimates presented in this analysis 
refer to analyses of the House and 
Senate bills contained in the previous 
Pechan reports. 

For purposes of analysis, the principal 
economic impacts of the Tier 1 
standards can be broken down into the 
following three categories: (1) Those 
impacts caused by the change in the 
hydrocarbon standard; (2) The impacts 
caused by the change in the nitrogen 
oxides (NO,) standard; and (3), The 
impact of the extension of vehicle useful 
life from 50,000 miles to 100,000 miles. 
The estimated costs presented below 
are in addition to the baseline costs 
required to meet the current tailpipe 
standards. 

The Agency estimates that the 
average cost per vehicle of meeting the 
light-duty vehicle and LDT1 NMHC 
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standard is $37. EPA has made similar 
estimates of the cost required to meet 
the tightened NO, standards, arriving at 
a figure of $115 per light-duty vehicle or 
LDT1. The total cost to manufacturers of 
complying with the light-duty vehicle 
and LDT1 Tier 1 standards is therefore 
approximately $152 per vehicle.'* The 
total cost to manufacturers of complying 
with the LDT2 through LDT4 Tier 1 
standards is projected by EPA to be 
somewhat lower, at $57 per truck, owing 
to lower costs of compliance with both 
the NMHC and NO, standards. 

The environmental impacts of the Tier 
1 standards will not be fully appreciated 
until the standards are fully phased in. 
According to the June 15, 1990 analysis 
of projected costs and VOC reductions, 
prepared by Pechan & Associates, the 
national reduction of VOCs is projected 
to be about 8,000 tons in 1995 when 
compared to current policy and 
standards. By 2000 the projected annual 
VOC reduction for nonattainment areas 
climb to about 0.4 percent, and by 2005 
the tons reduced nationally is projected 
to reach 160,000, a 0.6 percent reduction 
in nonattainment areas. Emission 
reduction estimates for the standards in 
the final statutory language are not 
currently available. 

In their January 26, 1990 report, 
Pechan & Associates estimated the cost 
per ton of national VOC reductions in 
2005—after full implementation of the 
NMHC phase-in—to be $3700. The $3700 
figure does not incorporate discounting 
of either the national cost or national 
emissions reduction. An additional EPA 
analysis of cost-effectiveness on a per 
vehicle basis and incorporating a 10 
percent discount rate yields a cost per 
ton of $6018.78.1* This figure should be 
considered roughly comparable to the 
$3700 Pechan value, with the 
discounting calculation accounting for 
the numerical difference. Because the 
emissions reduction estimates for NO, 
are not yet available, no cost 
effectiveness numbers associated with 
NO, have been provided. 


VIL. Public Participation 


EPA welcomes comments on all 
aspects of this proposed rulemaking. 
Commenters are especially encouraged 
to provide suggestions for modification 
of any aspects of the proposal that they 
find objectionable. All comments, with 


12 “Recent CAA Cost Developments,” Note from 
Philip A. to Richard D. Wilson and Charles 
L. Gray, Jr., Emission Control Technology Division, 
Office of Mobile Sources, USEPA (23 January 1990). 
Available in the public docket for review. 

13 Memo from James McCargar to Robert 
Maxwell, “Analysis of NMHC Cost-Effectiveness,” 
EPA, Office of Mobile Sources (January 31, 1991). 
Available in the public docket for review. 


the exception of proprietary information, 
should be directed to the EPA Air 
Docket LE-131, Attention: Docket No. 
A-90-43 (see “ADDRESSES” above). 

Commenters desiring to submit 
proprietary information for 
consideration should clearly distinguish 
such information from other comments 
to the greatest possible extent and label 
it as “Confidential Business 
Information.” Submissions containing 
such proprietary information should be 
sent directly to the contact person (see 
“FOR FURTHER INFORMATION CONTACT’), 
and not the public docket. This will help 
ensure that proprietary information is 
not inadvertently placed in the docket. If 
a commenter wants EPA to use a 
submission labeled as confidential 
business information as part of the basis 
for the final rule, then a nonconfidential 
version of the document which 
summarizes the key data or information 
should be placed in the public docket. 

Information covered by a claim of 
confidentiality will be disclosed by EPA 
only to the extent allowed and by the 
procedures set forth in 40 CFR part 2. If 
no claim of confidentiality accompanies 
the submission when it is received by 
EPA, it may be made available to the 
public without further notice to the 
commenters. 


VII. Administrative Requirements 


A. Administrative Designation and 
Regulatory Impact Analysis 


Under the Executive Order 12291, EPA 
has determined that this regulation is 
major. A Regulatory Impact Analysis 
has been prepared and is available from 
the address provided under “FOR 
FURTHER INFORMATION CONTACT.” 

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. Any 
written comments from OMB and any 
EPA response to those comments are in 
the public docket for this rulemaking. 


B. Reporting and Recordkeeping 
Requirements 


The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seg. An 
Information Collection Request 


- document has been prepared by EPA 


(ICR No. 783) and a copy may be 
obtained from Sandy Farmer, 
Information Policy Branch; EPA; 401 M 
St. SW. (PM-223); Washington, DC 20460 
or by calling (202) 382-2740. 

Public reporting burden for this 
collection of information is estimated to 


9761 


be 2766 hours per response annually, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing the 
collection of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
Chief, Information Policy Branch; EPA; 
401 M St. SW. (PM-223); Washington, 
DC 20460; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements contained in this 
proposal. 


C. Impact on Small Entities 


The Regulatory Flexibility Act of 1980 
requires federal agencies to identify 
potentially adverse impacts of federal 
regulations upon small entities. In 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility 
Analysis (RFA). 

EPA has determined that the 
regulations proposed today will not 
have a significant impact on a 
substantial number of small entities. 
This regulation will affect only 
manufacturers of motor vehicle engines, 
a group which does not contain a 
substantial number of small entities. 
Further, small motor vehicle 
manufacturers typically purchase 
emission control components developed 
by larger organizations. 

Therefore, as required under section 
605 of the Regulatory Flexibility Act, 5 
U.S.C. 601 et. seq., I certify that this 
regulation does not have a significant 
impact on a substantial number of small 
entities. 


VII. Statutory Authority 


The promulgation of these regulations 
is authorized by sections 202, 203, 206, 
207(c), 208, and 301(a) of the Clean Air 
Act as amended by the Clean Air Act 
Amendments of 1990 [42 U.S.C. 7521, 
7522, 7525, 7541(c), 7542; and 7601(a)}. As 
discussed elsewhere in this proposal, 
the standards contained in the 
regulations and their effective dates are 
those prescribed by Congress in section 
203 of the Amendments (establishing 
CAA sections 202(g) and 202(h)) and in 
section 210 of the Amendments 
(establishing CAA sections 207(c) (4)- 
(6)). 





List of Subjects in 40 CFR Part 86 


Administrative practice and 
, Air pollution control, 
Gasoline, Labeling, Motor vehicles, 
Motor vehicle pollution, Reporting and 
recordkeeping requirements. 


Dated: February 12, 1991. 


For the reasons set out in the 
preamble, part 86 of title 40 of the Code 
of Federal Regulations is proposed to be 
amended as follows: 


PART 86—{ AMENDED} 


1. The title for part 86 is revised to 
read as follows: 


1a. The authority citation for part 86 
continues to read as follows: 


Authority: Secs. 202, 203, 206, 207, 208, 215, 
301{a}, Clean Air Act as amended (42 U.S.C. 
7521, 7522, 7524, 7525, 7541, 7542, 7549, 7550 
and 7601(a)}. 


Subpart A—[Amended] 


1b. The heading for subpart A of part 
86 is revised to read as follows: 


Subpart A—General Provisions for 
Emission 


Regulations for 1977 and 
Later Model Year New 


2. The table of contents of subpart A 
' of part 86 is republished for the 
convenience of the reader to read as 
follows. 


Subpart A—Generai Provisions for 
Emission Regulations for 1977 and Later 


86.004-8 Emission standards for 2004 and 
later model year light-duty vehicles. 

86.004-9 Emission standards for 2004 and 
later model year light-duty trucks. 

86.004-21 Application for certification. 

86.604-23 Required data. 

86.004-30 Certification. 

86.078-3 Abbreviations. 

86.078-6 Hearings on certification. 

86.078-7 Maintenance of records; submittal 
of information; right of entry. 


Sec. 

86.079-31 Separate certification. 

86.079-32 Addition of a vehicle or engine 
asmtan certification. 

ee to - — or engine 

covered by certifica’ 

86.079-36 Submission a vehicle 
identification numbers. 

86.079-39 Submission of maintenance 
instructions. 

86.080-12 Alternative certification 


procedures. 

86.081-8 Emissions standards for 1981 light- 
duty vehicles. 

86.082-2 Definitions. 

86.082-8 Emission standards for 1982 and 
later light-duty vehicles. 

86.082-14 Small-volume manufacturer 
certification procedures. 

86.082-34 Alternative procedures for 
notification of additions and changes. 

86.083-30 Certification. 

86.084-2 Definitions. 

86.084-4 Section numbering; construction. 

86.084-5 General standards; increase in 
emissions; unsafe conditions. 

86.084-14 Small-volume manufacturers 
certification procedures. 

86.084-15 Emission standards for 1984 
model year heavy passenger cars. 

86.084-26 Mileage and service accumulation; 
emission measurements. 

86.084-40 Automatic expiration of reporting 
and recordkeeping requirements. 

86.085-1 General applicability. 

86.085-2 Definitions. 

86.085-8 Emission standards for 1985 and 
later model year light-duty vehicles. 

86.085-9 Emission standards for 1985 and 
later model year light-duty trucks. 

86.085-10 Emission standards for 1985 and 
later model year gasoline-fueled heavy- 
duty engines and vehicles. 

86.085-11 Emission standards for 1985 and 
later model year diesel heavy-duty 
engines. 

86.085-13 Alternative durability program. 

86.085-20 Incomplete vehicles, classification. 

86.085-21 Application for certification. 

86.085-22 Approval of application for 
certification; test fleet selections; 
determinations of parameters subject to 
adjustment for certification and Selective 
Enforcement Audit, adequacy of limits, 
and physically adjustable ranges. 

86.085-23 Required data. 

86.085-24 Test vehicles and engines. 

86.085-25. Maintenance. 

86.085-27 Special test procedures. 

86.085-28 Compliance with emission 
standards, 

86.085-29 Testing by the Administrator. 

86.085-30 Certification. 


86.087-8 Emission standards for 1987 light- 
duty vehicles. 

86.087-8 Emission standards for 1987 and 
later model year light-duty trucks. 

86.087-10 Emission standards for 1987 and 
later model year gasoline-fueled heavy- 
duty engines and vehicles. 

86.087-21 Application for certification. 
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Sec. 

86.087-23 Required data. 

86.087-25 Maintenance. 

86.087-28 Compliance with emission 
standards. 


86.087-29 Testing by the Administrator. 

86.087-30 Certification. 

86.087-35 Labeling. 

86.087-38 Maintenance instructions. 

86.088-2 Definitions. 

86.088-9 Emission standards for 1988 and 
later model year light-duty trucks. 

86.088-10 Emission standards for 1988 and 
later model year gasoline-fueled heavy- 
duty engines and vehicles. 

66.088-11 Emission standards for 1988 and 
later model year diesel heavy-duty 


engines. 
86,088-21 Application for certification. 
86.088-23 Required data. 
86.088-25 Maintenance. 
nape Compliance with emission 


oneieas Testing by the Administrator. 
86.088-30 Certification. 

86.088-35 Labeling. 

86.080-1 General applicability. 
86.090-2 Definitions. 


emissions; unsafe conditions. 

86.090-8 Emission standards for 1990 and 
later model year light-duty vehicles. 

86.090-9 Emission standards for 1990 and 
later model year light-duty trucks. 

86.090-10 Emission standards for 1990 and 
later model year Otto-cycle heavy-duty 
engines and vehicles. 

86.090-11 Emission standards for 1990 and 
later model year diesel heavy-duty 
engines and vehicles. 

86.090-14 Small-volume manufacturers 
certification procedures. 

86.090-21 Application for certification. 

86.090-22 Approval of application for 
certification; test fleet selections; 
determinations of parameters subject to 
adjustment for certification and Selective 
Enforcement Audit, adequacy of limits, 
and physically adjustable ranges. 

86.090-23 Required data. 

86.090-24 Test vehicles and engines. 

86.090-25 Maintenance. 

86.090-26 Mileage and service accumulation; 
emission requirements. 

86.090-27 Special test procedures. 

86.090-28 Compliance with emission 
standards. 

86.090-29 Testing by the Administrator. 

86.090-30 Certification. 

86.090-35 Labeling. 

86.081-2 Definitions. 

86.091-9 Emission standards for 1991 and | 
later model year light-duty trucks. 

86.091-10 Emission standards for 1991 and 
later model year Otto-cycle heavy-duty 
engines and vehicles. 

86.091-11 Emission standards for 1991 and 
later model year diesel heavy-duty 

and vehicles, 

86.091-21 Application for certification. 

86.091-23 Required data. 

86.091-28 Compliance with emission 
standards. 

86.091-29 Testing by the Administrator. 
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86.091-30 Certification. 

86.091-35 Labeling. 

86.092-1 General applicability. 

86.092-2 Definitions. 

86.092-14 Small-volume manufacturers 
certification procedures. 

86.092-24 Test vehicles and engines. 

8€.092-26 Mileage and service accumulation; 
emission measurements. 

86.092-35 Labeling. 

86.094-2 Definitions. 

86.094-3 Abbreviations. 

86.094-7 Maintenance of records; submittal 
of information; right of entry. 

86.094-8 Emission standards for 1994 and 
later model year light-duty vehicles. 

86.094-9 Emission standards for 1994 and 
later model year light-duty trucks. 

86.094-11 Emission standards for 1994 and 
later model year diesel heavy-duty 
engines and vehicles. 

86.094-21 Application for certification. 

86.094-23 Required data. 

86.094-30 Certification. 

86.094-35 Labeling. 


3. A new § 86.004-8 is added to 
subpart A to read as follows: 


§$ 86.004-8 Emission standards for 2004 
and later model year light-duty vehicies. 

Section 86.004-8 includes only text 
that specifies requirements that differ 
from § 86.090-8. Where a paragraph in 
§ 86.090-8 is identical and applicable to 
§ 86,0048, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.090-8”". Where a 
corresponding paragraph of § 86.004-8 is 
not applicable, this is indicated by the 
statement “[Reserved]”. 

(a)(1) Standards. (i) Exhaust emissions 
from 2004 and later model year light- 
duty vehicles shall meet all standards in 
Tables A04—1 and A04-2 in the rows 
designated with the applicable fuel type. 
Light-duty vehicles shall not exceed the 
applicable standards in Table A04—1 
and shall not exceed the applicable 
standards in Table A04-2. 

(ii)(A) Vehicles subject to the 
standards of paragraph (a)(1)(i) of this 
section shall be all actual U.S. sales of 
light-duty vehicles of the applicable 
model year by a manufacturer to an 


ultimate purchaser or dealer, with the 
exception that vehicles sold in 
California, or in any other jurisdiction 
that adopts the California standards 
through the provisions of section 177 of 
the Clean Air Act as amended in 1990 
are excluded. 

(B) A manufacturer can not use one 
set of engine families to meet its 
intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 

(2) The standards set forth in 
paragraph (a)(1)(i) of this section refer to 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
test weight basis for light-duty vehicles, 
for the purposes of determining 
equivalent test weight as prescribed in 
§ 86.129, shall be loaded vehicle weight. 


TABLE A04-1.—INTERMEDIATE USEFUL LIFE STANDARDS (G/Mi) FOR LIGHT-DUTY VEHICLES 


(b) through (i) [Reserved]. For 
guidance see § 86.090-8. 

4. Anew § 86.004-9 is added to 
subpart A to read as follows: 


§ 86.004-9 Emission standards for 2004 
and later model year light-duty trucks. 
Section 86.004-9 includes only text 
that specifies requirements that differ 
from § 86.091-9. Where a paragragh in 
§ 86.091-9 is identical and applicable tc 
§ 86.004-9, this is indicated by specifying 
the corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.091-9”. Where a corresponding 
paragraph of § 86.004—9 is not 


applicable, this is indicated by the 
statement “[Reserved]”. 

(a)(1) Standards. (i) Light light-duty 
trucks. (A) Exhaust emissions from 2004 
and later model year light light-duty 
trucks shall meet all standards in Tables 
A04-3 and A04-4 in the rows designated 
with the applicable fuel type and loaded 
vehicle weight. Light light-duty trucks 
shall not exceed the applicable 
standards in Table A04-3 and shall not 
exceed the applicable standards in 
Table A044. 

(B)(2) Vehicles subject to the 
standards of paragraph (a)(1)(i)(A) of 
this section shall be all actual U.S. sales 
of light-duty vehicles of the applicable 


BEST COPY AVAILABLE 


model year by a manufacturer to an 
ultimate purchaser or dealer, with the 
exception that vehicles sold in 
California, or in any other jurisdiction 
that adopts the California standards 
through the provisions of section 177 of 
the Clean Air Act as amended in 1990 
are excluded. 

(2) A manufacturer can not use one 
set of engine families to meet its 
intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 
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TABLE A04-3,—INTERMEDIATE USEFUL LIFE STANDARDS (G/M!) FOR LIGHT LIGHT-DUTY TRUCKS 
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Methanol 


3 Full useful fife is 11 years or 120,000 miles, whichever occurs first. 


(ii) Heavy light-duty trucks. (A) 
Exhaust emissions from 2004 and later 
model year heavy light-duty trucks shall 
meet all standards in Tables A04—5 and 
A04-6 in the rows designated with the 
applicable fuel type and adjusted loaded 
vehicle weight. Heavy light-duty trucks 
shall not exceed the applicable 
standards in Table A04-5 and shall not 
exceed the applicable standards in 


(B)(2) Vehicles subject to the 
standards of paragraph (a)(1)(ii)(A) of 
this section shall be all actual U.S. sales 
of light-duty vehicles of the applicable 
model year by a manufacturer to an 
ultimate purchaser or dealer, with the 
exception that vehicles sold in 
California, or in any other jurisdiction 
that adopts the California standards 
through the provisions of section 177 of 


the Clean Air Act as amended in 1990 
are excluded. 

(2) A manufacturer can not use one 
set of engine families to meet its 
intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards wilil be required without 
deviation to meet the full useful life 


Table A04-6. 


standards. 


TABLE A04-5.—INTERMEDIATE USEFUL LIFE STANDARDS (G/mi) FOR HEAVY LIGHT-DUTY ‘TRUCKS 


SON pscsbsllitiacesscurzssiadensoatconsvssasscnsssandiniccctoteosesssiosaesd 
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(iii) Exhaust emissions of carbon 
monoxide from 2004 and later model 
year light-duty trucks shall not exceed 
0.50 percent of exhaust gas flow at curb 
idle at a useful life of 11 years or 120,000 
miles, whichever first occurs (for Otto- 
cycle and methanol-fuel diesel-cycle 
light-futy trucks only). 

(2) The standards set forth in 
paragraphs (a)(1){i) and (a)(1)(ii) of this 
section refer to the exhaust emitted over 


a driving schedule as set forth in subpart 
B of this part and measured and 
calculated in accordance with those 
procedures. The test weight basis for 
light light-duty trucks, for the purposes 
of determining equivalent test weight as 
prescribed in § 86.129, shall be loaded 
vehicle weight. The test weight basis for 
heavy light-duty trucks, for the purposes 
of determining equivalent test weight as 
prescribed in § 86.129, shall be adjusted 


loaded vehicle weight. The standard set 
forth in paragraph (a}(1)(iii) of this 
section refers to the exhaust emitted at 
curb idle and measured and calculated 
in accordance with the procedures set 
forth in subpart P of this part. 

(b) through (c) [Reserved], For 
guidance see § 86.091-9. 

(d) The HC, OMHCE and ile ap 
standards set forth in paragraph 
(d)(1)(i)(A), (d)(1)(i)(B) and (a)taytit) of 
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this section, respectively, are applicable 
to all light-duty trucks. 

(1) Model year 2004 and later light- 
duty trucks sold for principal use at a 
designated high-altitude location shall 
be capable of meeting the CO, NO, and 
particulate standards set forth in 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section when tested under high altitude 
conditions. Such trucks shall also be 
capable of meeting the following 
exhaust emission standards when tested 
under high-altitude conditions: 

(i)(A) Hydrocarbons (for petroleum- 
fueled Otto-cycle and diesel light-duty 
trucks). 1.0 grams per vehicle mile (0.62 
grams per vehicle kilometer). 

(B) Organic Material Hydrocarbon 
Equivalent (for methanol-fueled Otto- 
cycle and diesel light-duty trucks). 1.0 
gram per vehicle mile (0.62 gram per 
vehicle kilometer). 

(ii) Carbon Monoxide. 0.50 percent of 
exhaust gas flow at curb idle (for Otto- 
cycle and methanol-fueled diesel light 
duty trucks only). 

(2) The standards set forth in 
paragraph (d)(1)(i) of this section refer to 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
standard set forth in paragraph (d)(1)(ii) 
of this section refers to the exhaust 
emitted at curb idle and measured and 
calculated in accordance with the 
procedures set forth in subpart P of this 


part. 

(e) through (g) [Reserved]. For 
guidance see § 86.091-9. 

5. A new § 86.004-21 is added to 
subpart A to read as follows: 


§ 86.004-21 Application for certification. 

Section 86.004-21 includes only text 
that specifies requirements that differ 
from § 86.091-21. Where a paragraph in 
§ 86.091-21 is identical and applicable to 
§ 86.004-21, this is indicated by 
specifying the corresponding paragraph 
and the statement “[{Reserved]. For 
guidance see § 86.091-21". Where a 
corresponding paragraph of § 86.004—21 
is not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) through (b)(4) [Reserved]. For 
guidance see § 86.091-21. 

(b)(5)(i)(A) A description of the test 
procedures to be used to establish the 
durability data or the exhaust emission 
deterioration factors required to be 
determined and supplied in § 86.901- 
23(b)(1). | 

(B) For each light-duty truck engine 
family provided an optional useful life 
period under the provisions of 
paragraph (f) of this section, and for 
each heavy-duty engine family, a 
statement of the useful life. 


(b)(5)(i)(C) through (b)(5)(iv) 
[Reserved]. For guidance see § 86.091- 
21 


(b)(6) [Reserved]. 

(b)(7) through (e) [Reserved]. For 
guidance see § 86.091-21. 

(f) Light-duty truck and heavy-duty 
engine manufacturers who believe that 
the useful life periods of § 86.094—-2 are 
significantly unrepresentative for one or 
more engine families (either too long or 
too short), may petition the 
Administrator to provide an alternative 
useful-life period. This petition must 
include the full rationale behind the 
request together with any supporting 
data and other evidence. Based on this 
or other information the Administrator 
may assign an alternative useful-life 
period. Any petition should be 
submitted in a timely manner, to allow 
adequate time for a thorough evaluation. 
For light/duty trucks, alternative useful 
life periods will be granted only for HC, 
OMHCE, and idle CO requirements. 

5a. A new § 86.004-23 is added to 
subpart A to read as follows: 


§ 86.004-23 Required data. 

Section 86.004-23 includes only text 
that specifies requirements that differ 
from § 86.091-23. Where a paragraph in 
§ 86.091-23 is identical and applicable to 
§ 86.004-23, this is indicated by 
specifying the corresponding paragraph 
and statement “[Reserved]. For guidance 
see § 86.091-23". Where a corresponding 
paragraph of § 86.004-23 is not 
applicable, this is indicated by the 
statement “[Reserved]”’. 

(a) through (b) [Reserved]. For 
guidance § 86.091-23. 

(c) Emission data. (1) Emission data, 
including in the case of methanol fuel, 


. methanol, formaldehyde and organic 


material hydrocarbon equivalent on 
such vehicles tested in accordance with 
applicable test procedures and in such 
numbers as specified. These data shall 
include zero-mile data, if generated and 
emission data generated for certification 
as required under § 86.090-26(a)(3)(i) or 
§ 86.090-26(a)(3)(ii). In lieu of providing 
emission data the Administrator may, 
on request of the manufacturer, allow 
the manufacturer to demonstrate (on the 
basis of previous emission tests, 
development tests, or other information) 
that the engine will conform with certain 
applicable emission standards of 

§ 86.004-8 or § 86.004-9. Standards 
eligible for such manufacturer requests 
are those for idle CO emissions, smoke 
emissions or particulate emissions from 
methanol-fueled diesel-cycle 
certification vehicles, and those for 
particulate emissions from gasoline- 
fueled or methanol-fueled Otto-cycle 
certification vehicles. 


(c) (2)) through (e) [Reserved]. For 
guidance see § 86.091-23. 

(f) [Reserved]. 

(g) [Reserved]. 

(h) through (k) [Reserved]. For 
guidance see § 86.091-23. 

5b. A new § 86.004-30 is added to 
subpart A to read as follows: 


§ 86.004-30 Certification. 


Section § 86.004—30 includes only text 
that specifies requirements that differ 
from § 86.091-30. Where a paragraph in 
§ 86.091-30 is identical and applicable to 
§ 86.004—-30, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.091-30". Where a 
corresponding paragraph of § 86.004-30 
is not applicable, this is indicated by the 
statement “[Reserved]”. 

(a)(1) through (a)(3)(ii) [Reserved]. For 
guidance see § 86.091-30. 

(a)(3)(iii) For diesel heavy-duty 
engines included in the applicable 
particulate averaging program, the 
manufacturer may at any time during 
production elect to change the level of 
any family particulate emission limit by 
demonstrating compliance with the 
new limit as described in §§ 86.091- 
28(a)(6) and 86.091-28(b)(5){i). New 
certificates issued under this paragraph 
will be applicable only for vehicles (or 
engines) produced subsequent to the 
date of issuance. 

(iv) For heavy-duty engines included 
in the applicable NO, averaging 
program, the manufacturer may at any 
time during production elect to change 
the level of any family NO, emission 
limit by demonstrating compliance with 
the new limit as described in § 86.091- 
28(b)(5)(ii). New certificates issued 
under this paragraph will be applicable 
only for vehicles (or engines) produced 
subsequent to the day of issue. 

(a)(4) through (a)(9) [Reserved]. For 
guidance see § 86.091-30. 

(a)(10) For diesel heavy-duty engine 
families which are included in a 
particulate averaging program, the 
manufacturer’s production-weighted 
average of the particulate emission 
limits of all engine families in a 
participating class or classes shall not 
exceed the applicable diesel particulate 
standard, or the composite particulate 
standard defined in § 86.085-2, as 
appropriate, at the end of the model 
year, as determined in accordance with 
40 CFR part 86. The certificate shall be 
void ab initio for those vehicles causing 
any exceedance of the particulate 
standard. 

(11) For heavy-duty engine families 
which are included in a NO, averaging 
program, the manufacturer’s production- 





weighted average of the NO, emission 
limits of all such engine families shall 
not exceed the applicable NO, emission 
standard, or the composite NO, 
emission standard defined in § 86.088-2, 
as appropriate, at the end of the model 
year, as determined in accordance with 
40 CFR part 88. The certificate shall be 
void ab initio for those vehicles causing 
any exceedance of the NO, standard. 

{b) through (e) [Reserved]. For 
guidance see § 86.091-30. 

6: A new § 86-094-2 is added to 
subpart A to read as follows: 


§ 86.094-2 Definitions. 


The definitions of § 86.092-2 remain 
effective. The definitions listed in this 
section apply beginning with the 1994 
model year. - 

Adjusted Loaded Vehicle Weight 
means the numerical average of vehicle 
curb weight and GVWR. 

Equivalent test weight means the 
weight, within an inertia weight class, 
which is used in the dynamometer 
testing of a vehicle, and which is based 
on its loaded vehicle weight in 
accordance with the provisions of part 
86. 

Heavy light-duty truck means any 
light-duty truck rated greater than 6000 
Ibs GVWR. 

Light-duty truck 1 means any light 
light-duty truck up through 3750 Ibs 
loaded vehicle weight. 

Light-duty truck 2 means any light 
light-duty truck greater than 3750 lbs 
loaded vehicle weight. 

Light-duty truck 3 means any heavy 
light-duty truck up through 5750 Ibs test 
weight. , 

Light-duty truck 4 means any heavy 
light-duty truck greater than 5750 lbs 
test weight. 

Light light-duty truck means any light- 
duty truck rated up through 6000 Ibs 
GVWR. 

Test weight basis means the basis on 
which equivalent test weight is 
determined in accordance with §86.129- 
94 of subpart B. 

Ultimate purchaser means the first 
person who in good faith purchases a 
new motor vehicle or new engine for 
purposes other than resale. 

Useful life means: 

(a) For light-duty vehicles, and for 
model year 1994 and later light light- 
duty trucks not subject to the TierO—- 
standards of paragraph (a) of § 86.094-9, 
intermediate useful life and/or full 
useful life. Intermediate useful life is a 
period of use of 5 years or 50,000 miles, 
whichever occurs first. Full useful life is 
a period of use of 10 years or 190,000 
miles, whichever occurs first, except as 
otherwise noted in § 86.094-9. 


(b) For light light-duty trucks subject 
to the Tier 0 standards of paragraph (a) 
of § 86.094-9, and for heavy light-duty 
truck engine families, intermediate and/ 
or full useful life. Intermediate useful life 
is a period of use of 5 years or 50,000 
miles, whichever occurs first. Full useful 
life is a period of use of 11 years or 
120,000 miles, whichever occurs first. 

(c) For an Otto-cycle heavy-duty 
engine family, a period of use of 8 years 
or 110,000 miles, whichever first occurs. 

(d) For a diesel heavy-duty engine 
family: 

(1) For light heavy-duty diesel engines, 
period of use of 8 years or 110,000 miles, 
whichever first occurs. 

(2) For medium heavy-duty diesel 
engines, a period of use of 8 years or 
185,000 miles, whichever first occurs. 

(3) For heavy heavy-duty diesel 
engines, a period of use of 8 years or 
290,000 miles, whichever first occurs. 

(e) As an option for both light-duty 
trucks under certain conditions and 
heavy-duty engine families, an ‘ 
alternative useful life period assigned by 
the Administrator under the provisions 
of paragraph (f) of § 86.094—21. 

(f) The useful-life period for purposes 
of the emissions defect warranty and 
emissions performance warranty shall 
be a period of 5 years/50,000 miles 
whichever first occurs, for light-duty 
trucks, Otto-cycle heavy-duty engines 
and light heavy-duty diesel engines. For 
all other heavy-duty diesels engines and 
aforementioned period is 5 years/ 
100,000 miles, whichever first occurs. 
However, in no case may this period be 
less than the manufacturer's basic 
mechanical warranty period for the 
engine family. 

7. Anew § 86.094-3 is added to 
subpart A to read as follows: 


§ 86.094-3 Abbreviations. 

(a) The abbreviations of § 86.090-3 
remain effective. The abbreviations in 
this section apply beginning with the 
1994 model year. 

(b) The abbreviations in this section 
apply to this subpart, and also to 
subparts B, C, E, F, M, N, and P of this 
part, and have the following meanings: 


ALVW—Adjusted Loaded Vehicle 
Weight 
OMNMHCE—Organic Material Non- 
Methane Hydrocarbon Equivalent 
PM—Particulate Matter 
THC—Total Hydrocarbons 
8. A new § 86.094-7 is added to 
subpart A to read as followe: 


§ 66.094-7 Maintenance of records; 
submittal of information; right of entry. 
Section 86.094~7 includes only text 
that specifies requirements that differ 
from § 86.091-7. Where a paragraph in 
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§ 86.091-7 is identical and applicable to 
§ 86.094-7, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see §86.091-7". Where a 
corresponding paragraph of § 86.091-7 is 
not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) through (d)(1)(v) [Reserved]. For 
guidance see § 86.091-7. 

(d)(1)(vi) Any facility where any 
record or other document relating to the 
information specified in paragraph (h) of 
this section is located. 

(d)(2) introductory text through 
(d)(2)(ii) [Reserved]. For guidance see 
§ 86.091-7. 

(d)(2)(iii) To inspect and make copies 
of any such records, designs or other 
documents including those records 
specified in paragraph (h) of this section; 
and 

(iv) To inspect and/or photograph any 
part or aspect of any such certification 
vehicle (or certification engine) and any 
components to be used in the 
construction thereof. 


‘ (d)(3) through (g) [Reserved]. For 


guidance see § 86.091-7. 

(h)(1) The manufacturer (or contractor 
for the manufacturer, if applicable) of 
any new vehicle that is certified shall 
establish, maintain and retain the 
following adequately organized and 
indexed records for each such vehicle: 

(i) EPA engine family; 

(ii) Vehicle identification number; 

(iii) Jurisdiction of sale location, either 
California and all other jurisdictions 
that adopt the California standards 
through the provisions of section 177 of 
the Clean Air Act as amended in 1990, 
or all other U.S. jurisdictions; 

(iv) Production date; 

(v) Shipment date; 

(vi) Purchaser; and 

(vii) Bill of sale or purchase contract. 

(2) In addition, the manufacturer (or 
contractor for the manufacturer, if 
applicable) of each certified engine 
family shall establish, maintain and 
retain adequately organized records of 
the actual U.S. production volume for 
the model year for each engine family. 
Actual sales volume will be recorded 
separately for vehicles sold in California 
and in all other jurisdictions that adopt 
the California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990, and all 
other U.S. sales. 

(3) The manufacturer (or contractor 
for the manufacturer, if applicable) shall 
retain all records required to be 
maintained under this section for a 
period of six years from the due date for 
the end-of-model year report. Records 
may be retained as hard copy or 
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reduced microfilm, ADP files, etc., 
depending on the manufacturer's record 
retention procedure, provided that in 
every case all the information contained 
in the hard copy is retained. 

(4) Nothing in this section limits the 
Administrator's discretion in requiring 
the manufacturer to retain additional 
records or submit information not 
specifically required by this section. 

(5) Pursuant to a request made by the 
Administrator, the manufacturer shall 
submit to him the information that is 
required to be retained. 

(6) EPA may void ab initio a 
certificate of conformity for a vehicle 
certified to Tier 0 certification standards 
for which the manufacturer fails to 
retain the records required in this 
section or to provide such information to 
the Administration upon request. 

(i) Any voiding ab initio of a 
certificate under paragraphs (c) and (h) 
of this section will be made only after 
the manufacturer concerned has been 
offered an opportunity for a hearing 
conducted in accordance with § 86.614 
for light-duty vehicles or under § 86.1014 
for light-duty trucks and heavy-duty 
engines. 

9. A new § 86.094-8 is added to 
subpart A to read as follows: 


§ 86.094-8 Emission standards for 1994 
and later model year light-duty vehicies. 

Section 86.094-8 includes only text 
that specifies requirements that differ 
from § 86.090-8. Where a paragraph in 
§ 86.090-8 is identical and applicable to 
§ 86.094-8, this is indicated by 
specifying the corresponding paragraph 
and the statement “{Reserved]. For 
guidance see § 86.090-8”. Where a 
corresponding paragraph of § 86.090-8 is 
not applicable, this is indicated by the 
statement “[Reserved]”. 

(a)(1) Standards. (i) Exhaust emissions 
from 1994 and later mode! year light- 
duty vehicles shall meet all standards in 
Tables A94-2, A94-3, A94-5 and A94-6 
in the rows designated with the 
applicable fuel type, according to the 
implementation schedule in Tables A94— 
1 and A94-4, as follows: 

(A)(2) A minimum of the percentage 
shown in Table A94—1 of a 


manufacturer's sales of the applicable 
model year’s light-duty vehicles shall 
not exceed the applicable Tier 1 


standards in Table A94-2 and shall not 3 


exceed the applicable Tier 1 standards 
in Table A94-3. The remaining vehicles 
shall not exceed the applicable Tier 0 
standards in Table A94-2. 

(2) A minimum of the percentage 
shown in Table A94-4 of a 
manufacturer's sales of the applicable 
model year’s light-duty vehicles shall 
not exceed the applicable Tier 1 
standards in Table A94-5 and shall not 
exceed the applicable Tier 1 standards 
in Table A946. The remaining vehicles 
shall not exceed the applicable Tier 0 
standards in Table A94—5. 

(B)(2) Sales percentages for the 
purposes of determining compliance 
with paragraph (a)(1)(i)(A) of this 
section shall be based on total actual 
US. sales of light-duty vehicles of the 
applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that 
vehicles sold in California, or in any 
other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded from the calculation. 

(2)(4) Where the required 
implementation schedule sales 
percentages for in-use purposes, as 
prescribed in subpart H, are the same in 
a given model year as the required 
implementation schedule sales 
percentages for certification purposes, 
as prescribed in this section, the same 
engine families must comprise the 
respective percentages. 

(ii) Where the required 
implementation schedule sales 
percentages for in-use purposes differ 
from implementation schedule sales 
percentages for certification purposes in 
a particular model year, the 
manufacturer shall state, based on 
projected sales at the time of 
Application for Certification, which 
families will meet each applicable in-use 
phase-in percentage. 

(3) The manufacturer must state, 
based on projected sales at the time of 
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Application for Certification, which 
families will be used to attain the 
required implementation schedule sales 
percentages for certification purposes 
and for in-use purposes. 

(4) A manufacturer cannot use one set 
of engine families to meet its 
intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 

(ii) A manufacturer may elect to 
include all or some of its diesel-cycle 
light-duty vehicle engine families subject 
to the Tier 0 standards in the 
appropriate particulate averaging 
program (petroleum or methanol), 
provided that vehicles produced for sale 
in California or in designated high- 
altitude areas may be averaged only 
within each of these areas. Averaging is 
not permitted between fuel type. If the 
manufacturer elects to average light- 
duty vehicles and light-duty trucks 
together in the appropriate particulate 
averaging program, its composite 
particulate standard applies to the 
combined set of light-duty vehicles and 
light-duty trucks included in the average 
and is calculated as defined in § 86.090- 
2. 

(2) The standards set forth in 
paragraph (a)(1)(i) of this section refer to 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
test weight basis for light-duty vehicles, 
for the purposes of determining 
equivalent test weight as prescribed in 
§ 86.129, shall be loaded vehicle weight. 


TABLE A94-1.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT-DUTY VEHICLES FOR 
HCs, CO anp NO, 


TABLE A94-2.—INTERMEDIATE USEFUL LIFE STANDARDS (G/M!) FOR LIGHT-DUTY VEHICLES FOR HCs, CO AND NO, 
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TABLE A94-3.—FuLL USEFUL LIFE STANDARDS (G/M!) FOR LIGHT-DUTY VEHICLES FOR HCs, CO AND NO, 


TABLE A94-4.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT-DUTY VEHICLES FOR PM 


TABLE A94-5.—INTERMEDIATE USEFUL 
LiFE STANDARDS (G/M!) FOR LIGHT- 
DuTY VEHICLES FOR PM 


TABLE A94-6.—FutL UseFuL LIFE 
STANDARDS (G/Mi) FOR LIGHT-DUTY 


(b) through (i) [Reserved]. For 
guidance see § 86.090-8. 

10. A new § 86.094-9 is added to 
subpart A to read as follows: 


§ 86.094-9 Emission standards for 1994 
and later model year light-duty trucks. 
Section 86.094-9 includes only text 
that specifies requirements that differ 
from § 86.091-9. Where a paragraph in 
§ 86.091--9 is identical and applicable to 
§ 86.094-9, this is indicated by 
specifying the corresponding paragraph 


and the statement “[Reserved]. For 
guidance see § 86.091-9". Where a 
corresponding paragraph of § 86.091-9 is 
not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) (1) Standards (i) Light light-duty 
trucks. Exhaust emissions from 1994 and 
later model year light light-duty trucks 


_ shall meet all standards in Tables A94— 


8, A94-9, A94~11 and A94~12 in the rows 
designated with the applicable fuel type 
and loaded vehicle weight, according to 
the implementation schedule in Tables 
A94~7 and A94-10, as follows: 

(A) (2) A minimum of the percentage 
shown in Table A94~7 of a 
manufacturer's sales of the applicable 
model year’s light light-duty trucks shall 
not exceed the applicable Tier 1 
standards in Table A94—8 and shall not 
exceed the applicable Tier 1 standards 
in Table A949. The remaining vehicles 
shall not exceed the applicable Tier 0 
standards in Table A94~-9. 

(2) A minimum of the percentage 
shown in Table A94-10 of a 
manufacturer's sales of the applicable 
model year’s light light-duty trucks shall 
not exceed the applicable Tier 1 
standards in Table A94—11 and shall not 
exceed the applicable Tier 1 standards 
in Table A94—12. The remaining vehicles 
shall not exceed the applicable Tier 0 
standards in Table A94—12. 

(B) (2) Sales percentages for the 
purposes of determining compliance 
with paragraph (a) (1) (i) (A) of this 
section shall be based on total actual 
USS. sales of light light-duty trucks of the 
applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that light 
light-duty trucks sold in California, or in 
any other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded from the calculation. 


(2) (i) Where the required 
implementation schedule sales 
percentages for in-use purposes, as 
prescribed in subpart H of this part, are 
the same in a given model year as the 
required implementation schedule sales 
percentages for certification purposes, 
as prescribed in this section, the same 
engine families must comprise the 
respective percentages. 

(ii) Where the required 
implementation schedule sales 
percentages for in-use purposes differ 
from implementation schedule sales 
percentages for certification purposes in 
a particular model year, the 
manufacturer shall state, based on 
projected sales at the time of 
Application for Certification, which 
families will meet each applicable in-use 
phase-in percentage. 

(3) The manufacturer must state, 
based on projected sales at the time of 
Application for Certification, which 
families will be used to attain the 
required implementation schedule sales 
percentages for certification purposes 
and for in-use purposes. 

(4) A manufacturer can not use one 
set of engine families to meet its 
intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


TABLE A94-7.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT LIGHT-DUTY TRUCKS 
FOR HCs, CO, AND NO, 


TABLE A94-8.—INTERMEDIATE USEFUL LIFE STANDARDS (G/M!) FOR LIGHT LIGHT-DuTy TRUCKS FOR HCs, CO AND NO, 


0-3750 
3751-5750 
3751-5750 
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TABLE A94-8.—INTERMEDIATE USEFUL LIFE STANDARDS (G/Mi) FOR LIGHT LIGHT-DuTY TRUCKS FOR HCs, CO AND NO,—Continued 


0-3750 


3751-5750 


3751-5750 
3751-5750 


Full useful life is 11 years or 120,000 miles, whichever occurs first. 


TABLE A94-10.—IMPLEMENTATION 
SCHEDULE FOR LIGHT LIGHT-DUTY 
TRUCKS FOR PM 


TABLE A94-11.—INTERMEDIATE USEFUL 
Lire STANDARDS (G/mMI) FOR LIGHT 
LiGHTt-DuTy TRUCKS FOR PM 


TaBLE A94-12.—FuLL USEFUL LIFE 
STANDARDS (G/MI) FOR LIGHT LIGHT- 


Taste A94-12.—FuLL USEFUL LIFE 
STANDARDS (G/mMI) FOR LIGHT LIGHT- 
Duty TRUCKS FOR PM—Continued 


3751-5750 
3751-5750 
03750 
03750 
3751-5750 
3751-5750 


(ii) Heavy light-duty trucks. Exhaust 
emissions from 1994 and later model 
year heavy light-duty trucks shall meet 

-all standards in Tables A94-14 and A94— 
15 in the rows designated with the 
applicable fuel type and loaded vehicle 
weight or adjusted loaded vehicle 
weight, as applicable, according to the 
implementation schedule in Table A94— 
13, as follows: 

(A) A minimum of the percentage 
shown in Table A94-13 of a 
manufacturer's sales of the applicable 
model year’s heavy light-duty trucks 
shall not exceed the applicable Tier 1 
standards in Table A94~14 and shall not 
exceed the applicable Tier 1 standards 
in Table A94-15. The remaining vehicles 
shall not exceed the applicable Tier 0 
standards in Table A94-15. 

(B)(1) Sales percentages for the 
purposes of determining compliance 
with paragraph (a)(1)(ii)(A) of this 
section shall be based on total actual 
U.S. sales of heavy light-duty trucks of 


the applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that heavy 
light-duty trucks sold in California, or in 
any other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded from the calculation. 

(2)(1) Where the required 
implementation schedule sales 
percentages for in-use purposes, as 
prescribed in Subpart H of this part, are 
the same in a given model year as the 
required implementation schedule sales 
percentages for certification purposes, 
as prescribed in this section, the same 
engine families must comprise the 
respective percentages. 

(ii) Where the required 
implementation schedule sales 
percentages for in-use purposes differ 
from implementation schedule sales 
percentages for certification purposes in 
a particular model year, the 
manufacturer shall state, based on 
projected sales at the time of 
Application for Certification, which 
families will meet each applicable in-use 
phase-in percentage. 

(3) The manufacturer must state, 
based on projected sales at the time of 
Application for Certification, which 
families will be used to attain the 
required implementation schedule sales 
percentages for certification purposes 
and for in-use purposes. 

(4) A manufacturer cannot use one 
set of engine families to meet its 
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intermediate useful life standards and 
another to meet its full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


"3751-5750 
>5750 


...| 3751-5750 
>5750 


(iii) Exhaust emissions of carbon 
monoxide from 1994 and later model 
year light-duty trucks shall not exceed 
0.50 percent of exhaust gas flow at curb 
idle at a useful life of 11 years of 120,000 
miles, whichever first occurs {for Otto- 
cycle and methanol-fueled diesel-cycle 
light-duty trucks only). 

(iv) (A) A manufacturer may elect to 
include all or some of its light-duty truck 
engine families subject to the Tier C 
standards in the NO, averaging 
program, provided that it does not elect 
to pay an NCP for noncompliance with 
any emission standard applicable to that 
light-duty truck family. Trucks produced 
for sale in California or in designated 
high-altitude areas may be averaged 
only within each of those areas. 
Petroleum-fueled and methanol-fueled 
engine families may not be averaged 
together. Otto-cycle and diesel engine 


Table A94-13.—implementation Sched- Table A94-13.—Impiementation Sched- 
ule for Heavy Light-Duty Trucks for ule for Heavy Light-Duty Trucks: for 


HCs, CO, No, and PM 


families also may not be averaged 
together. If the manufacturer elects to 
participate in the NO, averaging 
program, individual family NO, 
emission limits may not exceed 2.3 
grams per mile. If the manufacturer 
elects to average together NO, 
emissions of light-duty trucks subject to 
different standards based on GVWR 
and loaded vehicle weight, its composite 
NO, standard applies to the combined 
fleets of light-duty trucks of all weight 
categories included in the average, and 
is calculated as defined in § 86.088-2. 
(B) A manufacturer may elect to 
include any diesel light-duty truck 
engine families subject to the Tier 0 
standards in the appropriate particulate 
averaging program (petroleum or 
methanol), provided that it does not 
elect to pay an NCP for noncompliance 
with any emission standard applicable 


HCs, CO, No, and PM—Continued 


to that light-duty truck family. Trucks 
produced for sale in California or in 
designated high-altitude areas may be 
averaged only with other light-duty 
trucks greater than 3750 lbs loaded 
vehicle weight. Averaging is not 
permitted between fuel types. If the 
manufacturer elects to average both 
light-duty trucks 3750 Ibs loaded vehicle 
weight or less and light-duty vehicles 
together in the appropriate particulate 
averaging program, its composite 
particulate standard applies to the 
combined set of light-duty vehicles and 
light-duty trucks included in the average 
and is calculated as defined in § 86.088- 
2. 

(2) The standards set forth in 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section refer to the exhaust emitted over 
a driving schedule as set forth in subpart 
B of this part and measured and 
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calculated in accordance with those 
procedures. The test weight basis for 
light-duty trucks certified to the Tier 0 
standards of this section, for the 

» purposes of determining equivalent test 
weight as prescribed in § 86.129, shall be 
loaded vehicle weight. The test weight 
basis for heavy light-duty trucks 
certified to the Tier 1 standards of this 
section, for the purposes of determining 
equivalent test weight as prescribed in 
§ 86.129, shall be adjusted loaded 
vehicle weight. The standard set forth in 
paragraph (a)(1)(iii) of this section refers 
to the exhaust emitted at curb idle and 
measured and calculated in accordance 
with the procedures set forth in Subpart 
P of this part. 

(b) through (c) [Reserved]. For 
guidance see § 86.091-9. 

(d) The CO, NO, and particulate 
standards set forth in § 86.091- 
9(d)(1)(ii)(A), (d)(1)(iii), and (d)(1)fiv), 
respectively, are applicable only to 
vehicles certified to the Tier 0 standards 
of paragraphs (a)(1)(i) and (a)(1)(ii) of 
this section. The HC, OMHCE and idle 
CO standards set forth in § 86.091-9 
(d)(1)(i)(A), (d)(1)(4)(B) and (d)(1)(ii)(B), 
respectively, are applicable to all light- 
duty trucks. 

(d)(1) through (g) [Reserved]. For 
guidance see § 86.091-9. 

11. A new § 86.094—21 is added to 
subpart A to read as follows: 


§ 86.094-21 Application for certification. 

Section 86.094—21 includes only text 
that specifies requirements that differ 
from § 86.091-21. Where a paragraph in 
§ 86.091-21 is identical and applicable to 
§ 86.094-21, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.091-21". Where a 
corresponding paragraph of § 86.091-21 
is not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) through (b)(1) [Reserved]. For 
guidance see § 86.091-21._ . 

(b)(2) Projected U.S. sales data 
sufficient to enable the Administrator to 
select a test fleet representative of the 
vehicles (or engines) for which 
certification is requested, and sufficient 
to determine projected compliance with 
the Tier 1 standards implementation 
schedules of § 86.094-8 and § 86.094-9. 
The sales data shall also include the 
altitude of intended sale for light-duty 
trucks. 

(b)(3) [Reserved]. For guidance see 
§ 86.091-21. 

(b)(4)(i) For light-duty vehicles and 
light-duty trucks, a description of the 
test procedures to be used to establish 
the evaporative emission deterioration 
factors required to be determined and 
supplied in § 86.094-23(b)(2). 


(b)(4)(ii) [Reserved]. For guidance see 
86.091-21. 


(b)(5)(i)(A) A description of the test 
procedures to be used to establish the 
durability data or the exhaust emission 
deterioration factors required to be 
determined and supplied in § 86.094— 
23(b)(1). 

(B) For each light-duty truck engine 
family provided an optional useful life 
period under the provisions of 
paragraph (f) of this section, and for 
each heavy-duty engine family, a 
statement of the useful life. 

(b)(5)(i)(C) through (b)(7) [Reserved]. 
For guidance see § 86.091-21. 

(b)(8) For each light-duty vehicle or 
light-duty truck engine family, the 
exhaust emission standards (or family 
emission limits, if applicable) to which 
the engine family is to be certified, and 
the corresponding exhaust emission 
standards (or family emission limits, if 
applicable) which the engine family 
must meet in-use. 

(c) through (e) [Reserved]. For 
guidance see § 86.091-21. 

(f) Light-duty truck and heavy-duty 
engine manufacturers who believe that 
the useful life periods of § 86.094—2 are 
significantly unrepresentative for one or 
more engine families (either too long or 
too short), may petition the 
Administrator to provide an alternative 
useful-life period. This petition must 
include the full rationale behind the 
request together with any supporting 
data and other evidence. Based on this 
or other information the Administrator 
may assign an alternative useful-life 
period. Any petition should be 
submitted in a timely manner, to allow 
adequate time for a thorough evaluation. 
For model year 1994 and later light duty 
trucks not subject to the Tier 0 
standards of § 86.094-9, alternative 
useful life periods will be granted only 
for HC, OMHCE, and idle CO 
requirements. 

12. A new § 86.094-23 is added to 
subpart A to read as follows: 


§86.094-23 Required data. 

Section 86.094-23 includes only text 
that specifies requirements that differ 
from § 86.091-23. Where a paragraph in 
§ 86.091-23 is identical and applicable to 
§ 86.094-23, this is indicated by 
specifying the corresponding paragraph 
and the statement ‘“[Reserved]. For 
guidance see § 86.091-23”". Where a 
corresponding paragraph of § 86.091-23 
is not applicable, this is indicated by the 
statement “[{Reserved]”. 

(a) through (b)(1)(i) [Reserved]. For 
guidance see § 86.091-23. 

(b)(1){ii) Exhaust emission 
deterioration factors for light-duty 
trucks and heavy-duty engines, and all 
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test data that are derived from the 
testing described under § 86.090- 
21(b)(4)(iii)(A), as well as a record of all 
pertinent maintenance. Such testing 
shall be designed and conducted in 
accordance with good engineering 
practice to assure that the engines 
covered by a certificate issued under 

§ 86.094-30 will meet the emission 
standards (or family emission limits, as 
appropriate) in § 86.094-9, § 86.091-10, or 
§ 86.091-11 as appropriate, in actual use 
for the useful life of the engine. 

(2) For light-duty vehicles and light- 
duty trucks, evaporative emission 
deterioration factors for each 
evaporative emission family- 
evaporative emission control system 
combination and all test data that are 
derived from testing described under 
§ 86.094—21(b)(4)(i) designed and 
conducted in accordance with good 
engineering practice to assure that the 
vehicles covered by a certificate issued 
under § 86.094-30 will meet the 
evaporative emission standards in 
§ 86.0948 or § 86.094-9, as appropriate, 
for the useful life of the vehicle. 

(3) For heavy-duty vehicles equipped 
with gasoline-fueled or methanol-fueled 
engines, evaporative emission 
deterioration factors for each 
evaporative emission family- 
evaporative emission control system 
combination identified in accordance 
with § 86.091-21(b)(4)(ii). Furthermore, a 
statement that the test procedure(s) 
used to derive the deterioration factors 
includes, but need not be limited to, a 
consideration of the ambient effects of 
ozone and temperature fluctuations, and 
the service accumulation effects of 
vibration, time, and vapor saturation 
and purge cycling. The deterioration 
factor test procedure shall be designed 
and conducted in accordance with good 
engineering practice to assure that the 
vehicles covered by a certificate issued 
under § 86.094—30 will meet the 
evaporative emission standards in 
§ 86.091-10 and § 86.091—11 in actual use 
for the useful life of the engine. 
Furthermore, a statement that a 
description of the test procedure, as well 
as all data, analyses and evaluations, is 
available to the Administrator upon 
request. 

(b)(4) [Reserved]. For guidance see 
§ 86.091-23. 

(c) Emission data. (1) Emission data, 
including in the case of methanol fuel, 
methanol, formaldehyde and organic 
material hydrocarbon equivalent on 
such vehicles tested in accordance with 
applicable test procedures and in such 
numbers as specified. These data shall 
include zero-mile data, if generated and 
emission data generated for certification 
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required under § 86.090-26(a)(3){i) or 
providing 


certification vehicles, and those for 
particulate emissions from model year 
1994 and later gasoline-fueled or 
methanol-fueled Otto-cycle certification 
vehicles that are not certified to the Tier 
0 standards of paragraphs (a){1){i) and 
(a)(1)(ii) of § 66.094-0. 

(c)(2) ee {k) eeereene For 
guidance see 


Q Adtonaly m caine 
certifying vehicles shall submit for each 
engine family: 


(1) In the application for certification 
the projected sales volume of engine 


vehicles projected to be sold in 
California and in any other jurisdictions 
standards 


projected 
favaiy End-of-year reports for each engine 


le itamenbidieeedumtadeliites 
submitted within 90 days of the end of 


(ii) These reports shall indicate the 
engine family and the actual U.S. sales 
volume. Actual sales volume must be 


that adopt the California standards 
through the provisions of section 177 of 
the Clean Air Act as amended in 1990, 


end-of-year reports shall be based on 
the location of the point of sale to the 
ultimate purchaser. 

(iv) Failure by a manufacturer to 
submit the end-of-year report within the 
specified time, may result in 
certificate(s) for the engine family(ies) 
certified to Tier 0 certification standards 
being voided ab initio plus any 
applicable civil penalties for failure to 
submit the required information to the 
Agency. 


13. A new § 86.094-30 is added to 
subpart A to read as follows: 


§ 86.094-30 Certification. 
Section 86.094-30 includes only text 


Where a paragraph in 
§ 86.091-30 is identical and applicable to 
§ 86.00¢-00, this is indicated by 


specifying the corresponding para 

and the statement “[Reserved]. For 
guidance see § 86.091-30". Where a 
corresponding paragraph of § 86.091-30 
. not applicable, this is indicated by the 


tatement “ .. 
te)tt) through felis) ) (Reserved) For 


guidance see § 86. 
e(a)(a2) For all tight-duty vehicles 
certified to standards under § 86.094-8 
or to which standards under § 86.794-8 


are applicable: 

(i) All certificates issued are 
conditional upon the manufacturer 
complying with all provisions of 
§ 86.094-8 and § 86.794-8 both during 
and after model year production. 

(ii) Failure to meet the 
implementation schedule sales 


tisfy i upon 
which the certificate(s) was issued, and 
the certificate may be deemed void for 
those engine families that caused the 
manufacturer to exceed the 


percentages. 

(iii) The manufacturer shall bear the 
burden of establishing to the satisfaction 
of the Administrator that the conditions 
upon which the certificate was issued 
were satisfied or excused. 

(13) For all light-duty trucks certified 
to Tier 0 standards under § 86.094-9 and 
to which standards under § 86.794-6 are 


conditional upon the manufacturer 
complying with all provisions of 
ete 
and after model ye 

(ii) Failure to net the required 
implementation cahadule 00 sales 
percentages as aoe in § 86.094-8 

and § 86.794-9 will be considered to be 
a failure to satisfy the conditions upon 
which the certificate(s) was issued, and 
the certificate may be deemed void for 
those engine families that caused the 
manufacturer to exceed the required 


percentages. 

(iii) The manufacturer shall bear the 
burden of establishing to the satisfaction 
of the Administrator that the conditions 
upon which the ee was issued 
were satisfied or excused. 

(b) through (d)(7) [Reserved]. For 
guidance see § 86.091-30. 

(d)(8) Any voiding of the certificate 
under § 86.091-30(a) (10) and (11) or 


paragraph {a)(12) of this section will be 
made only after the manufacturer 
concerned has been offered an 
opportunity a a hearing conducted “ 
accordance with § 86.614. 


(e) introductory text through (e)(7) 
[Reserved]. For guidance see § 86.091- 
30. 


{e)(8) Any voiding of the certificate 
under § 86.091-30{a) (10) and (11) or 
paragraph (a){13) of this section will be 
made only after the manufacturer 
concerned has been offered an 
opportunity for a hearing conducted in 
accordance with § 86.1014. 

14. A new §86.094-35 is added to 
subpart A to read as follows: 


§ 86.094-35 Labeling. 

Section 86.094-35 includes only text 
that specifies requirements that differ 
from § 86.092-35. Where a paragraph in 
§ 86.092-35 is identical and applicable to 
§ 86.094-35, this is indicated by 

the co paragraph 
and the sruineant “{Reserved]. For 
guidance see § eeeh eee a 
—— ee 86.092-35 
is not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) introductory text through 
Calta) HOS) thecarvedl: For guidance 

86.092-35. 


» calCA)atI)EF) The exhaust emission 
standards (or fi emission limits, if 


limits, if applicable) which the engine - 
family must meet in-use. 

(a)(1)(iii) © through (a)(2)(iii)(D) 
aia ie ‘or guidance see § 86.092- 


* ale ii EICA Light-duty trucks. The 
statement, “This vehicle conforms to 
U.S. EPA regulations applicable to 19XX 
Model Year New Light-Duty Trucks.” 

(a)(2)(iii) EN 2G) through 
(a)(2)(iii)(E)(2)(z) (Reserved). 

(a)(2)(iii)(E2) [Reserved]. For 

dance see § 86.092-35. 

(a}(2}{iii)(F) If the manufacturer is 
provided an alternate useful life period 
under the provisions of § 86.094-21(f), 
the prominent statement: “This vehicle 
has been certified to meet U.S. EPA 
standards for a useful life period of XXX 
years or XXX miles of operation, 
whichever occurs first. This vehicle’s 
actual life may vary depending on its 
service application.” The manufacturer 
may alter this statement only to express 

alternate useful life in 


CoN2HEENC) € through (ae 
[Reserved]. For guidan 





(a)(2)(iii)}) The exhaust emission 
standards (or family emission limits, if 
applicable} to which the engine family is 
certified, and the corresponding exhaust 
emission standards (or family emission 
limits, if applicable) which the engine 
family must meet in-use. 

(a)(2)(iif)(K) [Reserved]. 

(a)(2)(iii)(L) through (a)(3)(ifi)(H) 
[Reserved]. For guidance see § 86.092- 
35. 

(a)(3)(iii)() If the manufacturer is 
provided with an alternate useful life 
period under the provisions of § 86.094- 
21(f), the prominent statement: “This 
engine has been certified to meet U.S. 
EPA standards for a useful-life period of 
XXX miles or XXX hours of operation, 
whichever occurs first. This engine’s 
actual life may vary depending on its 
service application.” The manufacturer 
may alter this statement only to express 
the assigned alternate useful life in 
terms other than miles or hours (e.g., 
years, or hours only). 

(a)(3)(iii)() through (c)(1)(ii)(B)(z) 
[Reserved]. For guidance see § 86.092- 
35. 

(c)(1)(ii)(B)(2) If the manufacturer is 
provided an alternate useful life period 
under the provisions of § 86.094—21(f), 
the prominent statement: “This vehicle 
has been certified to meet U.S. EPA 
standards for a useful-life period of XX 
years or XX miles of operation, 
whichever occurs first. This vehicle's 
actual life may vary depending on its 
service application.” The manufacturer 
may alter this statement only to express 
the assigned alternate useful life in 
terms other than years or miles (e.g., 
hours, or miles only). 

(c)(1)(iii) through (d) introductory text 
[Reserved]. For guidance see § 86.092- 
35. 

(d)(1) Light-duty trucks. The 
statement, “This vehicle conforms to 
U.S. EPA regulations applicable to 19XX 
Model Year New Light-Duty Trucks 
when it does not exceed XX pounds in 
curb weight, XX pounds in gross vehicle 
weight rating, and XX square feet in 
frontal area.” 

(d)(1)(i) through (d)(1)(ii) [Reserved]. 

(d)(2) through (h) [Reserved]. For 
guidance see § 86.092-35. 


SUBPART B—{AMENDED] 


15. The table of contents of subpart B 
of part 86 is republished for the 
convenience of the reader to read as 
follows: 


Subpart B—Emission Regulations for 1977 
and Later Model Year New 


Light-Duty 
Vehicles and New Light-Duty Trucks; Test 
Procedures 


Sec. 

66.101 General applicability. 

86.102 Definitions. 

86.103 Abbreviations. 

86.104 Section numbering; construction. 

86.105 Introduction; structure of subpart. 

86.106-82 Equipment required; overview. 

86.106-90 Equipment required; overview. 

86.106-94 Equipment required; overview. 

86.107-78 Sampling and analytical system; 
evaporative emissions. 

86.107-90 Sampling and analytical system; 
evaporative emissions. 

86.108-79 Dynamometer. 

86.109-82 Exhaust gas sampling system; 
gasoline-fueled vehicles. 

86.109-80 Exhaust gas sampling system; 
Otto-cycle vehicles. 

86.108-64 Exhaust gas sampling system; 
Otto-cycle vehicles not requiring 
particulate emissions measurements. 

86.110-82 Exhaust gas sampling system; 
diesel vehicles. 

86.110-90 Exhaust gas sampling system; 
diesel vehicles. 

86.110-94 Exhaust gas sampling system; 
diesel-cycle vehicles, and Otto-cycle 
vehicles requiring particulate emissions 
measurements. 

86.111-82 Exhaust gas analytical system. 

86.111-80 Exhaust gas analytical system. 

86.111-94 Exhaust gas analytical system. 

86.112-82 Weighing chamber (or room) and 
microgram balance specifications. 

86.112-91 Weighing chamber (or room) and 
microgram balance specifications. 

86.113-82 Fuel specifications. 

86.113-86. Fuel specifications. 

86.113-80 Fuel specifications. 

86.114-79 Analytical gases. 

86.114-94 Analytical gases. 

86.115-78 EPA urban dynamometer driving 
cycles. 

86.116-82 Calibrations, frequency and 
overview. 

86.116-80 Calibrations, frequency and 
overview. 

86.116-04 Calibrations, frequency and 
overview. 

86.117-78 Evaporative emission enclosure 
calibrations. 

86.117-90 Evaporative emission enclosure 
calibrations. 

86.118-78 Dynamometer calibration. 

86.119-78 CVS calibration. 

86.119-80 CVS calibration. 

86.120-82 Gas meter or flow 
instrumentation calibration; particulate 
measurement. 

86.121-82 Hydrocarbon analyzer 
calibration. 

86.121-90 Hydrocarbon analyzer 
calibration. 

86.122-78 Carbon monoxide analyzer 
calibration. 

86.123-78 Oxides of nitrogen analyzer 
calibration. 

86.124-78 Carbon dioxide analyzer 
calibration. \ 

86.125-04 Methane analyzer calibration. 

86.126-78 Calibration of other equipment. 
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Sec. 
86.126-90 
86.127-82. . 
86.127-07 
86.127-04 


Calibration of other equipment. 

Test procedures; overview. 

Test procedures; overview. 

Test procedures; overview. 

86.128-79 Transmissions. 

86.129-80 Road load power, test weight, and 
inertia weight class determination. 

86.129-64 Road load power test weight and 
inertia weight class determination. 

86.130-78 Test sequence; general 
requirements. 

86.131-78 Vehicle preparation. 

86.131-90 Vehicle preparation. 

886.132-82 Vehicle preconditioning. 

86.132-80 Vehicle preconditioning. 

86.133-78 Diurnal breathing loss test. 

86.133-90 Diurnal breathing loss test. 

86.134-78 [Reserved] 

86.135-82 Dynamometer procedure. 

86.135-90 Dynamometer procedure. 

86.135-04 Dynamometer procedure. 

86.136-82 Engine starting and restarting. 

86.136-90 Engine starting and restarting. 

86.137-8 Dynamometer test run, gaseous 
and particulate emissions. 

86.137-00 Dynamometer test run, gaseous 
and particulate emissions. 

86.137-84 Dynamometer test run, gaseous 
and particulate emissions. 

86.138-78 Hot-soak test. 

86.138-90 Hot-soak test. 

86.139-82 Diesel particulate filter handling 
and we 

86.139-90 Particulate filter handling and 
weighing. 

86.140-82 Exhaust sample analysis. 

86.140-90 Exhaust sample analysis. 

86.140-04 Exhaust sample analysis. 

86.141 [Reserved] 

86.142-82 Records 

86.142-90 Records required. 

86.143-78 Calculations; evaporative 
emissions. 

86.143-90 Calculations; evaporative 
emissions. 

86.144-78 Calculations; exhaust emissions. 

86.144-90 Calculations; exhaust emissions. 

86.144-94 Calculations; exhaust emissions. 

86,145-82 Calculations; particulate 
emissions. 


16-20. Section 86.105 of subpart B is 
amended by revising paragraph (a) to 
read as follows: 


§ 86.105 Intreduction; structure of 
subpart. 


(a) This subpart describes the 
equipment required and the procedures 
to follow in order to perform gaseous 
exhaust, particulate, and evaporative 
emission tests on light-duty vehicles and 
light-duty trucks. Subpart A of this part 
sets forth testing requirements and test 
intervals necessary to comply with EPA 
certification procedures. Not all 
emission measurement techniques 
described in this subpart will be 
necessary for all vehicles. Subpart A of 
this part defines the conditions under 
which vehicles may be exempted from 
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measuring methane and/or waived from 
measuring particulate matter. 

21. A new § 86.106-04 is added to 
subpart B to read as follows: 


§ 86.106-94 Equipment required; 
overview. 


Section 88.106-94 includes only text 
that specifies requirements that differ 
from § 86.106-90. Where a paragraph in 
§ 86.106-90 is identical and applicable to 
§ 86.106-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.106-90." Where a 
corresponding paragraph of § 86.106-90 
is not applicable, this is indicated by the 
statement “[Reserved]”. 

(a) introductory text through (a)(1) 
[Reserved]. For guidance see § 86.106- 
90 


(2) Exhaust emission tests. All 
vehicles subject to this subpart are 
subject to testing for both gaseous and 
particulate exhaust emissions using the 
CVS concept (§ 86.109), except where 
exemptions or waivers are expressly 
provided in subpart A of these 
regulations. Vehicles subject to the “Tier 
0” (i.e. phase-out) standards described 
under subpart A are exempted from 
testing for methane emissions. Otto- 
cycle vehicles subject to the “Tier 0” 
standards are waived from testing for 
particulates. For vehicles waived from 
the requirement for measuring 
particulate emissions, use of a dilution 
tunnel is not required (§ 86.109). The 
CVS must be connectd to the dilution 
tunnel if particulate emissions sampling 
is required (§ 86.110). Petroleum- and 
methanol-fueled diese!-cycle vehicle 
testing requires that a PDP-CVS or CFV 
with heat exchanger be used. (This 
equipment may be used with methanol- 
fueled Otto-cycle vehicles, however, 


particulates need not be measured for 
vehicles that are waived from the 
requirement). All gasoline-fueled and 
methanol-fueled vehicles are either 
tested for evaporative emissions or 
undergo a diurnal heat build. Petroleum- 
fueled diesel-cycle vehicles are 
excluded from this requirement. 
Equipment necessary and specifications 
appear in §§ 86.108 through 86.114. 

(3) [Reserved]. For guidance see 
§ 86.106-90. 

(b) [Reserved]. 

22. A new § 86.109-94 is added to 
subpart B to read as follows: 


§ 86.109-94 Exhaust gas sampling system; 
Otto-cycie vehicles not requiring 


Section 86.109-94 includes only text 
that specifies requirements that differ 
from § 86.109-90. Where a paragraph in 
§ 86.109-90 is identical and applicable to 
§ 86.109-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.109-90.” 

(a)(1) General. The exhaust gas 
sampling system described in this 
paragraph is designed to measure the 
true mass of gaseous emissions in the 
exhaust of either Otto-cycle light-duty 
vehicles or light-duty trucks which are 
waived from requirements for the 
measurement of particulate emissions. 
In the CVS concept of measuring mass 
emissions, two conditions must be 
satisfied: The total volume of the 
mixture of exhaust and dilution air must 
be measured, and a continuously 
proportioned volume of sample must be 
collected for analysis. Mass emissions 
are determined from the sample 
concentration and total flow over the 
test period. 

(a)(2) through (a)(4) [Reserved]. For 
guidance see § 86.109-90. 
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(a)(5) Other systems. Other sampling 
systems may be used if shown to yield 
equivalent or superior results, and if 
approved in advance by the 
Administrator. 

(b) through (c) [Reserved]. For 
guidance see § 86.109-90. 

23. A new § 86.110-94 is added to 
subpart B to read as foliows: 


§86.110-94 Exhaust gas sampling system; 
diesel-cycie vehicles, and Otto-cycie 
vehicles requiring particulate emissions 
measurements. 

Section 86.110-94 includes only text 
that specifies requirements that differ 
from § 86.110-90. Where a paragraph in 
§ 86.110-90 is identical and applicable to 
§ 86.110-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.109-90.” 

(a) General. The exhaust gas sampling 
system described in this paragraph is 
designed to measure the true mass of 
both gaseous and particulate emissions 
in the exhaust of either diesel-cycle or 
Otto-cycle light-duty vehicles and light- 
duty trucks. This system utilizes the 
CVS concept (described in § 86.109) of 
measuring mass emissions. The mass of 
gaseous emissions is determined from 
the sample concentration and total flow 
over the test period. The mass of 
particulate emissions is determined from 
a proportional mass sample collected on 
a filter and from the total flow over the 
test period. General requirements are as 
follows: 

(1) This sampling system requires the 
use of a PDP-CVS or a CFV sample 
system with heat exchanger connected 
to a dilution tunnel. Figure B90-5 is a 
schematic drawing of the PDP system. 
Figure B90-6 is a schematic drawing of 
the CFV system. 
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(2) Bag, continuous HFID (required for 
petroleum-fueled diesel-cycle and 
optional for methanol-fueled diesel- 
cycle vehicles), and particulate sampling 
capabilities as shown in Figure B90-5 (or 
Figure B94-6) are required to provide 
both jaseous and particulate emissions 
sampling capabilities from a single 
system. 

(3) Petroleum-fueled diesel-cycle 
vehicles require a heated flame 
ionization detector (HFID) (375°+20°F 
(191°+11°C)) sample for total 
hydrocarbon (THC) analysis. The HFID 
sample must be taken directly from the 
diluted exhaust stream through a heated 
probe in the dilution tunnel. 

(a)(4) [Reserved]. For guidance see 
§ 86.110-90. 

(a)(5) For methanol-fueled vehicles, 
the vehicle tailpipe-to-dilution tunnel 
connection shall be made by: 

(i) A duct of unrestricted length 
maintained at 235°+15°F (113°+8°C) 
through heating and cooling as required; 


or 

(ii) A short duct (up to 12 feet long) 
constructed of smooth wall pipe with a 
minimum of flexible sections maintained 
at 235°+15°F (113°+8°C) prior to the 
test and during breaks in testing 
(insulation may remain in place and/or 
heating may occur during testing 
provided maximum temperature is not 
exceeded); or 

(iii) A smooth wall duct less than five 
feet long with no required heating; or 

(iv) By omitting the duct and 
performing the exhaust gas dilution 
function at the vehicle tailpipe exit. 

(a)(6) [Reserved]. For guidance see 
§ 86.110-90. 

(a)(7) Other sampling systems may be 
used if shown to yield equivalent or 
superior results and if approved in 
advance by the Administrator. 

(b) Component description—Otto- 
cycle and petroleum-fueled diesel-cycle 
vehicles. The components necessary for 
Otto-cycle and petroleum-fueled diesel- 
cycle vehicle exhaust sampling shall 
meet the following requirements: 

(b)(1) through (b)(6) introductory text 
_— For guidance see § 86.110— 


7b N6)C) Sized to permit development 
of turbulent flow (Reynold's No. 


>>4000) and complete mixing of the 
exhaust and dilution air between the 
mixing orifice and each of the two 
sample probes (i.e., the particulate probe 
and the heated THC sample probe). It is 
recommended that uniform mixing be 
demonstrated by the user. 

(b)(6)(ii) through (b)(8)(i) [Reserved]. 
For guidance see § 86.110~-90. 

(b)(8)(ii) Sufficiently distant (radially) 
from the THC rrobe (when the THC 
probe is required) so as to be free from 
the influence of any wakes or eddies 
produced by the THC probe. 

(b)(8)(iii) through (b)}(11) [Reserved]. 
For guidance see § 86.110-90. 

(b)(12) The THC probe (when the THC 

probe is required) shall be: 

(b)(12)(i) through (b)(12)(iv) 
ee For guidance see § 86.110- 


*b)(13) It is intended that the THC 
probe be free from cold spots {i.e., free 
from spots where the probe wall 
temperature is less than 355°F). This will 
be determined by a temperature sensor 
located on a section of the probe wall 
outside of the dilution tunnel. The 
temperature sensor shall be insulated 
from any heating elements on the probe. 
The sensor shall have an accuracy and 
precision of +2°F (1.1°C). 

(14) The dilute exhaust gas flowing in 
the THC sample system shall be: 

(i) At 375°F+10°F (191°C+6°C) 
immediately before the heated filter. 
This will be determined by a 
temperature sensor located immediately 
upstream of the filter. The sensor shall 
have an accuracy and precision of +2°F 
(1.1°C). 

(b)(14){ii) [Reserved]. For guidance see 
§ 86.110-90. 

(b)(15) It is intended that the dilute 
exhaust gas flowing in the THC sample 
system be between 365°F and 385°F 
(185°C and 197°C). 

(c) Component description— 
methanol-fueled diesel-cycle vehicles. 
The components necessary for 
methanol-fueled diesel-cycle vehicle 
exhaust sampling shall meet the 
follo requirements: 

(c)(1) ugh (c)(8)(i) [Reserved]. For 

guidance see § 86.110-90. 

or chONCt Sufficiently distant (radially) 
from the THC probe so as to be free 
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from the influence of any wakes or 
eddies produced by the THC probe. 

(c)(8)(iii) through (c)(12) [Reserved]. 
For guidance see § 86.110~90. 

(c)(13) It is intended that the THC 
probe be free from cold spots (i.e., free 
from cold spots where the probe wall 
temperature is less than 220°F). This will 
be determined by a temperature sensor 
located on a section of the probe wall 
outside of the dilution tunnel. The 
temperature sensor shall be insulated 
from any heating elements on the probe. 
The sensor shall have an accuracy and 
precision of +2°F (1.1°C). 

(c)(14) through (d) [Reserved]. For 
guidance see § 86.110-90. 

24. A new § 86.111-04 is added to 
subpart B to read as follows: 


§86.111-94 Exhaust gas analytical 
system. 

Section 86.111-94 includes only text 
that specifies requirements that differ 
from § 86.111-00. Where a paragraph in 


' § 86.111-90 is identical and applicable to 


§ 86.111-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.111 

(a) Schematic drawings. Figure B94-7 
is a schematic drawing of the exhaust 
gas analytical system for samples from 
bag sampling systems for analysis of 
total hydrocarbon (THC) (hydrocarbon 
plus methanol in the case of methanol- 
fueled vehicles), methane (CH,) (for 
vehicles subject to the NMHC and 
OMNMHCE standards), carbon 
monoxide (CO), carbon dioxide (COz), 
and oxides of nitrogen (NO,). The 
schematic diagram of the continuous 
THC analysis train (and for THC plus 
methanol for methanol-fueled diesel- 
cycle vehicles) is shown as part of 
Figure B90-5 (or Figure B90-6). Since 
various configurations can produce 
accurate results, exact conformance 
with either drawing is not required. 
Additional components such as 
instruments, valves, solenoids, pumps 
and switches may be used to provide 
additional information and coordinate 
the functions of the component systems. 
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(b) Major component description. The 
exhaust gas analytical system, Figure 
B94-7, consists of a flame ionization 
detector (FID) (heated, 235°+15°F 
(113°+8°C) for methanol-fueled 
vehicles) for the determination of THC, 
a methane analyzer (consisting of a gas 
chromatograph combined with a FID) for 
the determination of CH, (for vehicles 
subject to the NMHC and OMNMHCE 
standards, where applicable), non- 
dispersive infrared analyzers (NDIR) for 
the determination of CO and CO; and a 
chemiluminescence analyzer (CL) for the 
determination of NO,. A heated flame 
ionization detector (HFID) is used for 
the continuous determination of THC 
from petroleum-fueled diesel-cycle 
vehicles (may also be used with 
methanol-fueled diesel-cycle vehicles), 
Figure B90-5 (or B90-6). The analytical 
system for methanol consists of a gas 
chromatograph (GC) equipped with a 
flame ionization detector. The analysis 
for formaldehyde is performed using 
high pressure liquid chromatography 
(HPLC) of 2.4-dinitrophenylhydrazine 
(DNPH) derivates using ultraviolet (UV) 
detection. The exhaust gas analytical 
system shall conform to the following 
requirements: 

(b)(1) through (b)(2) [Reserved]. For 
guidance see § 86.111-91. 

(b)(3) For petroleum-fueled diesel- 
cycle vehicles (and if selected, for 
methanol-fueled diesel-cycle vehicles) a 
continous THC sample shall be 
measured using a heated analyzer train 
as shown in Figure B90-5 (or B90-6). The 
train shall include a heated probe, a 
heated continuous sampling line, a 
heated particulate filter and a heated 
THC instrument (HFID) complete with 
heated pump, filter and flow control 
system. 

yES)CH) [Reserved]. For guidance see 
§ 86.111-90. 

(b)(3)(ii) The continuous THC sample 
system may use an “overflow” zero and 
span system; see § 86.140-82(b)(4). In 
this type of system (figures B82-3A and 
B82-4A), zero or span gas as introduced 
into the heated sample line at a flow 
rate that exceeds the sample flow rate 
to the HFID. The excess gas overflows 
the sample probe into the dilution 
tunnel. This method assures that the 
reference gas enters HFID in the same 
concentration as the injected reference 
gas and at the same rate as the sample 
exhaust gas. In addition to zero and 
span checks, it may also be used to 
calibrate the THC analyzer per § 86.121- 
82(b). The overflow gas flow rate into 
the sample line shall be greater than 125 
percent of the HFID flow rate with the 
CVS blower operating. A lower flow 
rate may be used if it has been 
experimentally shown to produce 


equivalent results and current 
documentation is maintained. The 
overflow gases shall enter the heated 
sample line as close as practicable to 
the outside surface of the dilution 
tunnel. 

(iii) No other analyzers may draw a 
sample from the continuous THC sample 
probe, line or system, unless a common 
sample pump is used of all analyzers 
and the single sample line system design 
reflects good engineering practice. 

(b)(3){iv) through (b)(3)(vi) [Reserved]. 
For guidance see § 86.111-90. 

(c) Other analyzers and equipment. 
Other types of analyzers and equipment 
may be used if shown to yield 
equivalent or superior results and if 
approved in advance by the 
Administrator. 

25. A new § 86.112-91 is added to 
subpart B to read as follows: 


§ 86.112-91 Weighing chamber (or room) 
and microgram balance specifications. 


Section 86.112-91 includes only text 
that specifies requirements that differ 
from § 86.112-82. Where a paragraph in 
§ 86.112-82 is identical and applicable to 
§ 86.112-91, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.112-82.” 

(a) introductory text through (a)(3) 
[Reserved]. For guidance see § 86.112- 
82 


(a)(4) It is required that two unused 
reference filters remain in the weighing 
room at all times in covered (to reduce 
dust contamination) but unsealed (to 
permit humidity exchange) petri dishes. 
These reference filters shall be placed in 
the same general area as the sample 
filters. These reference filters shall be 
weighed within 4 hours of, but 
preferably just prior to, the pre- and 
post-test sample filter weighings. 

(5) If the weight of either of the 
reference filters changes between pre- 
and post-test sample filter weighings by 
more than + /—2.0 percent of the test 
average primary filter loading 
(recommended minimum of 0.5 
milligrams) or + /—0.010 milligrams, 
whichever is greater, then the post-test 
sample filter weights are invalid. 
However, the post-test weighing 
procedure can be repeated to obtain 
valid weights within the time limits as 
specified in § 86.139. 

(6) The reference filters shall be 
changed at least once per month, but 
never between pre- and post-test 
weighings of a given sample filter. The 
reference filters shall be the same size 
and material as the sample filters. 

(b) [Reserved]. For guidance see 
§ 86.112-82. 


(c) Other procedures and equipment. 
Other procedures and equipment may 
be used if shown to yield equivalent or 
superior results and if approved in 
advance by the Administrator. 

26. A new § 86.114-94 is added to 
subpart B to read as follows: 


§ 86.114-94 Analytical gases. 

Section 86.114-94 includes only text 
that specifies requirements that differ 
from § 86.114-79. Where a paragraph in 
§ 86.114-79 is identical and applicable to 
§ 86.114-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.114-79.” 

(a) introductory text through (a)(1) 
Eaoee For guidance see § 86.114- 


aKa) Gases for the THC analyzer 
shall be single blends of propane using 
air as the diluent. 

(3) Gases for the methane analyzer 
shall be single blends of methane using 
air as the diluent. 

(4) Gases for NO, analyzer shall be 
single blends of NO named as NO,, with 
a maximum NO; concentration of 5 
percent of the nominal value, using 
nitrogen as the diluent. 

(5) Fuel for the evaporative emission 
enclosure FID and the methane analyzer 
shall be a blend of 40+2% hydrogen 
with the balance being helium. The 
mixture shall contain less than 1 ppm 
equivalent carbon response. 98 to 100 
percent hydrogen fuel may be used with 
advance approval by the Administrator. 

(6) The allowable zero gas (air or 
nitrogen) impurity concentrations shall 
not exceed 1 ppm equivalent carbon 
response, 1 ppm carbon monoxide, 0.04 
percent (400 ppm) carbon dioxide and 
0.1 ppm nitric oxide. 

(7) “Zero grade air” includes artificial 
“air” consisting of a blend of nitrogen 
and oxygen with oxygen concentrations 
between 18 and 21 mole percent. 

(8) The use of precision blending 
devices (gas dividers) to obtain the 
required calibration, as defined below, 
is acceptable, provided that the 
calibration curves they produce name a 
calibration gas within 2 percent of its 
certified concentration. This verification 
shall be performed at between 15 and 50 
percent of the full scale concentration of 
the range and shall be included with 
each gas calibration incorporating a 
blending device. Alternative procedures 
to verify the validity of the analyzer 
calibration curves generated using a gas 
divider are acceptable provided the 
procedures are approved in advance by 
the Administrator. 

(b) Calibration gases shall be 
traceable to within 1 percent of NIST 
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(formerly NBS) gas standards, or other 
gas standards which have been 
approved by the.Administrator. 

(c) Span gases shall be accurate to 
within 2 percent of true concentration, 
where true concentration refers to NIST 
(formerly NBS) gas standards, or other 
gas standards which have been 
approved by the Administrator. 

27. Anew § 86.116-94 is added to 
subpart B to read as follows: 


§$86.116-94 Calibrations, frequency and 
overview. 


Section 86.116-94 includes only text 
that specifies requirements that differ 
from § 86.116-90. Where a paragraph in 
§ 86.116-90 is identical and applicable to 
§ 86.116-04, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.116-90." 

(a) through (c) introductory text 
ye For guidance see § 86.116- 


eit) Calibrate the THC analyzers 
(both evaporative and exhaust 
instruments), methane analyzer, carbon 
dioxide analyzer, carbon monoxide 
analyzer, oxides of nitrogen analyzer, 
methanol analyzer, and formaldehyde 
analyzer (certain analyzers may require 
more frequent calibration depending on 
particular equipment and uses). 

(c)(2) through (d)(2) [Reserved]. For 
guidance see § 86.116-90. 

(d)(3) Run a performance check on the 
dynamometer. This check may be 
omitted if the dynamometer has been 
calibrated within the ing month. 

(e) through (f} [Reserved]. For 
guidance see § 86.116-90. 

28. Section 125-94 is added to subpart 
B to read as follows: 


§ 66.125-94 Methane analyzer calibration. 

Prior to introduction into service and 
monthly thereafter the methane analyzer 
shall be calibrated: 

(a) Follow the manufacturer's 
instructions for instrument startup and 
operation. Adjust the analyzer to 
optimize performance. 

(b) Zero the methane analyzer with 
zero-grade air. 

(c) Calibrate on each normally used 
operating range with CH, in air with 
nominal concentrations of 15, 30, 45, 60, 


75, and 90 percent of that range. 
Additional calibration points may be 
generated. For each range calibrated, if 
the deviation from a least-squares best- 
fit straight line is 2 percent or less of the 
value at each data point, concentration 
values may be calculated by use of a 
single calibration factor for that range. If 
the deviation exceeds 2 percent at any 
point, the best-fit non-linear equation 
which represents the data to within 2 
percent of each test point shall be used 
to determine concentration. 

29. A new § 86.127-94 is added to 
subpart B to read as follows: 


§ 86.127-94 Test procedures; overview. 

The procedures described in this and 
subsequent sections are used to 
determine the conformity of vehicles 
with the standards set forth in subpart A 
for light-duty vehicles and light-duty 
trucks. Section 86.127-94 includes only 
text that specifies requirements that 
differ from § 86.127~-90. Where a 
paragraph in § 86.127-90 is identical and 
applicable to § 86.127-94, this is 
indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.127-90.” 

(a) introductory text [Reserved]. For 
guidance see § 86.127-90. 

(a)(1) Gasoline exhaust THC, CO, CH, 
(for vehicles subject to the NMHC and 
OMNMHCE standards), NO,, CO: (for 
petroleum-fueled vehicles), plus CH;OH 
and HCHO for methanol-fueled vehicles 
(measurement of CH;OH and HCHO 
may be obmitted for 1990 through 1994 
model year methanol-fueled vehicles 
provided a HFID calibrated on methanol 
is used for measuring THC plus 
CH;OH). 

(2) Particulates. 

; (a)(3) re For guidance see 

86.127. 

{b) The ¢ Otto-cycle exhaust emission 
test is designed to determine gaseous 
THC, CO, CO:, CH,, NO,, and 
particulate mass emissions from 
gasoline-fueled and methanol-fueled 
Otto-cycle vehicles as well as methanol 
and formaldehyde from methanol-fueled 
Otto-cycle vehicles, while simulating an 
average trip in an urban area of 7.5 
miles (12.1 kilometers). The test consists 
of engine startups and vehicle operation 
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on a chassis dynamometer, through a 
specified driving schedule. A 
proportional part of the diluted exhaust 
is collected continuously for subsequent 
analysis, using a constant volume 
(variable dilution) sampler or critical 
flow venturi sampler. 

(c) The diesel-cycle exhaust emission 
test is designed to determine particulate 
and gaseous mass emissions during a 
test similar to the test in § 86.127(b). For 
petroleum-fueled diesel-cycle vehicles. © 
diluted exhaust is continuously 
analyzed for THC using a heated sample 
line and analyzer; the other gaseous 
emissions (CH,, CO, CO: and NO,) are 
collected continuously for analysis as in 
§ 86.127(b). For methanol-fueled 
vehicles, THC, methanol, formaldehyde, 
CO, CO2, CH,, and NO, are collected 
continuously for analysis as in 
§ 86.127(b). THC, methanol and 
formaldehyde are collected using heated 
sample lines, and a heated FID is used 
for THC analyses. Simultaneous with 
the gaseous exhaust collection and 
analysis, particulates from a 
proportional part of the diluted exhaust 
are collected continuously on a filter. 
The mass of particulate is determined 
by the procedure described in § 86.139. 
This testing requires a dilution tunnel as 
well as the constant volume sampler. 

(d) through (e) [Reserved]. For 
guidancc see § 86.127-90. 

30. A new § 86.129-94 is added to 
subpart B to read as follows: 


§ 86.129-94 Road load power test weight 
and inertia weight class determination. 

Section 86.129-94 includes only text 
that specifies requirements that differ 
from § 86.129-80. Where a paragraph in 
§ 86.129-80 is identical and applicable to 
§ 86.129-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.129-80.” 

(a) Flywheels, electrical or other 
means of simulating test weight as 
shown in the following table shall be 
used. If the equivalent test weight 
specified is not available on the 
dynamometer being used, the next 
higher equivalent test weight (not to 
exceed 250 pounds) available shall be 
used. 
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nearest ¥% 
i/h (horsepower) shail be 0.50 times B (defined below) rounded to the nearest ¥ hp. 
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frontal area (square toot) plus the 
be solid on more than 33 pct of the car line. Frontal area measurements shail be computed to the nearest 1 


(b) through (c) [Reserved]. For 
guidance see § 86.129-80. 

31. Anew § 86.135-94 is added to 
subpart B to read as follows: 


§ 86.135-84 Dynamometer procedure. 

Section 86.135-94 includes only text 
that specifies requirements that differ 
from § 86.135-90. Where a paragraph in 
§ 86.135-00 is identical and applicable to 
§ 86.135-94, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.135-90.” 

(a) Overview. The dynamometer run 
consists of two tests, a “cold” start test 
after a minimum 12-hour and a 
maximum 36-hour soak acc to the 
provisions of § §86.132 and 86.133, and a 
tens wah test following the ith al =" 

y 10 minu Pee with a 
accessories aealday ee 
the UDDS, and engine ne make a 
complete cold start test. Engine startup 
and operation over the first 505 seconds 
of the driving schedule complete the hot 
start test. The exhaust emissions are 
diluted with ambient air in the dilution 


light-duty trucks, the road load power (horsepower) at 50 mi/h shall be 


hp. 


of be Josded venice weight. ee fed m § 808 
vehicle weight, 


tunnel as shown in Figure B90-5 and 
Figure B90-6. A dilution tunnel is not 
required for testing vehicles waived 
from the requirement to measure 
particulates. Six particulate samples are 
collected on filters for weighing; the first 
sample plus back-up is collected during 
the first 505 seconds of the cold start 
test; the second sample plus back-up is 
collected during the remainder of the 
cold start test (including shutdown); the 
third sample plus back-up is collected 
during the hot start test. Continuous 
proportional samples of gaseous 
emissions are collected for analysis 
during each test phase. For gasoline- 
fueled and methanol-fueled Otto-cycle 
vehicles, the composite samples 
collected in bags are analyzed for THC, 
CO, CO2, CH,, and NO,. For petroleum- 
fueled diesel-cycle vehicles (optional for 
methanol-fueled diesel-cycle vehicles), 
THC from petroleum-fueled diesel-cycle 
vehicles is sampled and analyzed 
continuously according to the provisions 
of § 86.110. Parallel samples of the 
dilution air are similarly analyzed for 
THC, CO, CO:2, CH,, and NO,,. For 


0.1 ft? which are 
of @ square foot using a method 


loaded 
as defined in § 86.082-2 of subpart A. 


methanol-fueled diesel-cycle vehicles, 
bag samples are collected and analyzed 
for THC {if not sampled continuously}, 
CO, CO2, CH,, and NO,. Methanol and 
formaldehyde samples are taken for 
both exhaust emissions and dilution air 
(a single dilution air formaldehyde 
sample, covering the total test period 
may be collected). Parallel bag samples 
of dilution air are analyzed for THC, 
CO, CO:, CH,, and NO,. Methanol and 
formaldehyde samples may be omitted 
for 1990 through 1994 model years when 
a FID calibrated on methanol is used. 

(b) through (i) [Reserved]. For 
guidance see § 86.135-90. 

32. A new § 86.137-94 is added to 
subpart B to read as follows: 


§ 86.137-94 Dynamometer test run, 
gaseous and particulate emissions. 
Section 86.137-94 includes only text 
that specifies requirements that differ 
from § 86.137-90. Where a paragraph in 
§ 86.137-90 is identical and applicable to 
§ 86.137-94, this is indicated by 
specifying the corresponding paragraph 





and the statement “[{Reserved]. For 
guidance see § 86.137-90.” 

(a) General. The vehicle shall be 
allowed to stand with the engine turned 
off for a period of not less than 12 hours 
or more than 36 hours before the cold 
start exhaust emission test. For 
gasoline-fueled and methanol-fueled 
Otto-cycle vehicles, the cold start 
exhaust test shall follow the diurnal 
breathing loss test by not more than one 
hour. The vehicle shall be stored prior to 
the emission test in such a manner that 
precipitation (e.g., rain or dew) does not 
occur on the vehicle. The complete 
dynamometer test consists of a cold 
start drive of 7.5 miles (12.1 km) and 
simulates a hot start drive of 7.5 miles 
(12.1 km). The vehicle is allowed to 
stand on the dynamometer during the 10 
minute time period between the cold 
and hot start tests. The cold start test is 
divided into two periods. The first 
period, representing the cold start 
“transient” phase, terminates at the end 
of the deceleration which is scheduled 
to occur at 505 seconds of the driving 
schedule. The second period, 
representing the “stabilized” phase, 
consists of the remainder of the driving 
schedule including engine shutdown. 
The hot start test, similarly, consists of 
two periods. The first period, 
representing the hot start “transient” 
phase, terminates at the same point in 
driving schedule as the first period of 
the cold start test. The second period of 
the hot start test, “stabilized” phase, is 
assumed to be identical to the second 
period of the cold start test. Therefore, 
the hot start test terminates after the 
first period (505 seconds) is run. 

(b) introductory text through (b)(4) 
— For guidance see § 86.137- 


“ore Start the CVS (if not already 
on), the sample pumps (except the-diesel 
particulate sample pump, if applicable), 
the temperature recorder, the vehicle 
cooling fan, and the heated THC 
analysis recorder (diesel-cycle only). 
(The heat exchanger of the constant 
volume sampler, if used, petroleum- 
fueled diesel-cycle THC analyzer 
continuous sample line and filter, 
methanol-fueled vehicle THC, methanol 
and formaldehyde sample lines, if 
applicable, should be preheated to their 
respective operating temperatures 
before the test begins). 

(b)(6) introductory text [Reserved]. 
For guidance see § 86.137-90. 

(b)(6)(i) For gaseous bag samples 
(except THC samples), the minimum 
flow rate is 0.17 cfm (0.08 1/sec). 

(ii) For THC samples, the minimum 
FID (or HFID in the case of diesel-cycle 
and methanol-fueled Otto-cycle 


a flow rate is 0.066 cfm (0.031 1/ 
sec). 

(b)(6)(iii) through (b)(7) [Reserved]. 

For guidance see § 86.137-90. 

(b)(8) Carefully install a particulate 
sample filter into each of the filter 
holders. The filters must be handled 
only with forceps or tongs. Rough or 
abrasive filter handling will result in 
erroneous weight determination. 

(9) Start the gas flow measuring 
device, position the sample selector 
valves to direct the sample flow into the 
“transient” exhaust sample bag, the 
“transient” methanol exhaust sample, 
the “transient” formaldehyde exhaust 
sample, the “transient” dilution air 
sample bag, the “transient” methanol 
dilution air sample and the “transient” 
formaldehyde dilution air sample (turn 
on the petroleum-fueled diesel-cycle 
THC analyzer system integrator, mark 
the recorder chart, start particulate 
sample pump No. 1, and record both gas 
meter or flow measurement instrument 
readings, if applicable), turn the key on, 
and start cranking the engine. 

(b)(10) through (b)(11) reserved For 
guidance see § 86.137-90. 

(b)(12) Operate the vehicle according 
to the Urban Dynamometer Driving 
Schedule (§ 86.115). 

Note: During particulate testing, adjust the 
flow rate through the particulate sample 
probe to maintain a constant value within +5 
percent of the set flow rate. Record the 
average temperature and pressure at the gas 
meter or flow instrument inlet. If the set flow 
rate cannot be maintained because of high 
particulate loading on the filter, the test shall 
be terminated. The test shall be rerun using a 


lower flow rate, or larger diameter filter, or 
both. 


(b)(13) through (b)(14) [Reserved]. For 
guidance see § 86.137-90. 

(b)(15) Five seconds after the engine 
stops running, simultaneously turn off 
gas flow measuring device No. 2 and if 
applicable, turn off the hydrocarbon 
integrator No. 2, mark the hydrocarbon 
recorder chart, turn off the No. 2 
particulate sample pump and close the 
valves isolating particulate filter No. 2, 
and position the sample selector valves 
to the “standby” position (and open the 
valves isolating particulate filter No. 1, if 
applicable). Record the measured roll or 
shaft revolutions (both gas meter or flow 
measurement instrumentation readings), 
and re-set the counter. As soon as 
possible, transfer the “stabilized” 
exhaust and dilution air samples to the 
analytical system and process the 
samples according to § 86.140, obtaining 
a stabilized reading of the exhaust bag 
sample on all analyzers within 20 
minutes of the end of the sample 
collection phase of the test. Obtain 
methanol and formaldehyde sample 
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analyses, if applicable, within 24 hours 
of the end of the sample period. If 
applicable, carefully remove both pairs 
of particulate sample filters from their 
respective holders, and place each in a 
separate petri dish, and cover. 

(b)(16).through (b)(24) [Reserved]. For 
guidance see § 86.137-90. 

33. A new § 86.140-94 is added to 
subpart B to read as follows: 


§86.140-94 Exhaust sample analysis. 
Section 86-140-94 includes only text 
that specifies requirements that differ 
from § 86.140-90. Where a paragraph in 
§ 86.140-90 is identical and applicable to 
§ 86.140-04, this is indicated by 
specifying the corresponding paragraph 
and the statement “[Reserved]. For 
guidance see § 86.140-90.” The following 


‘sequence of operations shall be 


performed in conjunction with each 
series of measurements: 

(a) For CO, CO;, CH,, NO,, and for 
Otto-cycle and methanol-fueled diesel- 
cycle vehicle THC: 

(a)(1) through (a)(4) [Reserved]. For 
guidance see § 86.140-90. 

(a)(5) Measure THC, CO, CO., CH,, 
and NO,, concentrations of samples. 

(a)(6) [Reserved]. For guidance see 
§ 86.140-90. 

(b) For petroleum-fueled diesel-cycle 
vehicle THC: 

(b)(1) through (b)(4) introductory text 
ene For guidance see § 86.140- 


eter) Close heated valve in THC 
sample (see Figures B90-5 or B90-6), and 
allow gases to enter HFID. Extreme care 
should be taken not to introduce gases 


_under high pressure. 


(ii) Connect zero and span line 
directly to THC sample probe and 
introduce gases at a flow rate greater 
than 125 percent of the HFID flow rate 
with the CVS blower operating (see 
Figures B90-5 or B90-6). Excess flow 
must be allowed to exit probe inlet. 


Note: In order to minimize errors, HFID 
flow rate and pressure during zero and span 
{and background bag reading) must be 
exactly the same as that used during testing. 

(5) Continuously record (integrate 
electronically if desired) dilute THC 
emissions levels during test. Background 
samples are collected in sample bags 
and analyzed as in paragraphs (b)(4) (i) 
or (ii) of this section. 

(6) Check zero and span as in 
§ 86.140-90 (b)(1) through (b)(4) 
introductory text and (b)(4 (i) or (ii) of 
this section. If difference is greater than 
2 percent of full scale, void test and 
check for THC “hangup” or electronic 
drift in analyzer. 

(c) through (d) [Reserved]. For 
guidance see § 86.140-90. 
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(e) For CH, analysis: ' 

(1) In the event that the een 
results in negative NMHC,,,, values (as 
may occur with high methane fractions), 
any negative NMHC,,, value whose 


absolute value is more than 10 percent 
of the NMHC standard shall require 
sample remeasurement. If the 10 percent 
criterion cannot be met after 
eee hd test will be void. 

(2 Other sampling precedures may be 
used if shown to yield equivalent ae 
superior results and if approved in 
advance by the Administrator. 

34. A new § 86.144-94 is added to 
subpart B to read as follows: 


§$86.144-94 Caiculations; exhaust 
emissions. 


Section 86.144-94 includes only text 
that specifies requirements that differ 
from § 86.144-00. Where a paragraph in 
§ 86.144-90 is identical and applicable to 
§ 86.144-94, this is indicated by 


guidance see § 86.144-90.” The final 
reported test results shall be computed 
by use of the following formula: 

(a) For ga vehicles and light 
duty trucks: 


(Yne+ ¥,) 
(cana) 


(1) Yen= Weighted mass emissions of 
each pollutant, i.e., THC, CO, OMHCE, 
NMHC, OMNMHCE, NO, or COs, in 
grams per vehicle mile. 


(a}(2} through (b) introductory text 
[Reserved]. For guidance see § 86.144- 
90. 

(b)(1) Total hydrocarbon mass: 

HC rese= Vints X Densityne 

X (HC on. /1,000,000) 


(b)}(2) through (b}(6) [Reserved]. For 
guidance see § 86.144-90. 


(b)(7) Organic material hydrocarbon 
equivalent mass: 


OMHCE meee = 
HC + 


13.8756 
(HCHO yocss) 
0262 


13.8756 
——— (CHs OH sana) + 
32.042 


(8) Non-methane hydrocarbon mass: 


NMHC ysse= Vinis X Densitynenc X (NMHCyone/ 
1,000,000) 


(9) Organic material non-methane | 
hydrocarbon equivalent mass: 


13.8756 
OMNMHCE mess = NMHCynass + 


13.8756 
(CHs OH ass) + (HCHO wasse) 
30.0262 


(c) introductory text [Reserved]. For 
guidance see § 86.144-90. 

(c)(1){i) HC,,,..= Total hydrocarbon 
emissions, in grams per test phase. 


(ii) Densityyc= Density of total 


hydrocarbon is 16.33 g/ft? (0.5768 kg/m), 


assuming an average carbon to 
hydrogen ratio of 1:1.85, at 68 °F (20 °C) 
and 760 mm Hg (101.3 kPa) pressure. 


(iii)(A) HC..n.= Total hydrocarbon 
concentration of the dilute exhaust 
sample corrected for background, in 
ppm carbon equivalent, i.e., equivalent 
propane <3. 

ON — For guidance 


see § 


(c)(1)(iv)(A} HC,=Total hydrocarbon 
concentration of the dilute exhaust 
sample or, for diesel-cycle (or methanol- 
fueled vehicles, if selected), average 
hydrocarbon concentration of the dilute 
exhaust sample as calculated from the 
integrated THC traces, in ppm carbon 
equivalent. 


(c)(2){iv}{B) [Reserved]. For guidance 
see § 86.144-90. 


BEST COPY AVAILABLE 


(c)(1)(v} FID HC,=Concentration of 
total hydrocarbon plus methanol in 
sm exhaust as measured by the FID, 

m carbon equivalent. 

Priht} (vi) through (vii} [Reserved]. For 
guidance see § 86.144-90. 

(c)(1){viii){A) HC,=Total 

drocarbon concentration of the 
dilution air as measured, in ppm carbon 
equivalent. 

(cha tviti{E) [Reserved]. For guidance 
see § 86.144-90 

(cas) FID HCg= =Concentration of 
total hydrocarbon plus methanol in 
dilution air as aenaetil by the FID, ppm 
carbon equivalent. 

(c)(1)(x) through (c)(7) [Reserved]. For 
guidance see § 86.144-90. 

(c)(8)(i) NMHC one = HC cone— CHircone 

(ii) Densityyagic= the density of non- 
methane hydrocarbon, is 16.33 g/ft® 
(0.5768 kg/m‘), assuming an average 
carbon to hydrogen ratio of 1:1.85 at 68 
°F (20 °C) and 760 mm Hg (101.3 kPa) 
pressure. 

(iii){A) CH cone= Methane 
concentration of the dilute exhaust 
sample corrected for background, in 
ppm carbon equivalent. 

(B) CHcone= CHig— CHa (1—1/DF) 
Where: 

(iv) CH,.=Methane exhaust bag 
concentration in ppm carbon equivalent. 
(v) CH,g= Methane concentration of 
the dilution air in ppm carbon 

equivalent. 

(d) introductory text [Reserved]. For 
guidance see § 86.144-90. 

(d)(1) For the “transient” phase of the 
cold start test assume the following: 

V, = 0.29344 ft?/rev; N=10,485; R= 48.0 
pct; R,=48.2 percent; Ps =762 mm Hg; 
Pg=22.225 mm Hg; Ps =70 mm Hg; 

Tp=570 °R; HC,-105.8 ppm, carbon 
equivalent; NO,,=11:2 ppm; 

CO. =306.6 ppm; CO2,=1.43 percent; 
CH,.=10.74 ppm; HCy=12.1 ppm; 
NO,.=0.8 ppm; CO,,,=15.3 ppm; 
CO.,=0.032 percent; CH,,.=2.20 ppm; 
Da=3.598 miles. 


mane ee Ed) ere 


For guidance see § 
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(d)(1)(xv) CHicone=10.74—2.2(1—1/ 


9.116) =8.78 ppm. 
(xvi) NMHC,,.2¢-=95.03 — 8.78 = 86.25 


ppm. 

(xvii) NMHCyusss= (2595) (16.33) 
(86.25) /1,000,000=3.655 grams per test 
phase. 

(d)(2) introductory text through (d)(2) 
(v) [Reserved]. For guidance see 
§ 86.144-90. 

(d)(2)(vi) NMHC,,,..=0.50 grams per 
test phase. 

(d)(3) introductory text through 
(d)(3)(v) [Reserved]. For guidance see 
§ 86.144-90. : 

(d)(3)(vi) NMHC,,,..,=0.44 grams per 
test phase. 

(d)(4) introductory text through 
(d)(4)(iv) [Reserved]. For guidance see 
§ 86.144-90. 

(d)(4)(v) NMHCyy=0.43 [(3.655+ 
0.50)/[3.598 +3.902)] +0.57(0.44+4 
0.50)/(3.598 +3.902)] =0.310 grams per 
vehicle mile. 

(e) introductory text [Reserved]. For 
guidance see § 86.144-90. 

(e)(1) For the “transient” phase of the 
cold start test assume the following: 

V,=0.29344 ft?/rev; N=10,485; R=48.0 
pct; R,=48.2 percent; P,=762 mm Hg; 
P,22.225 mm Hg; Py =70 mm Hg; Tp=570 
°R; FID HC,=81.6 ppm, carbon 
equivalent; r=0.75; Corusonn=71 pg/ml; 
Tem=567 °R; Acusour = 3660; Vem=1.18 ; 
ft®) Ag: = 4460; AVy =25.2 ml; Ag =360; 
AVa=24.8 ml; Tpy=532 °R; Vpy=1.17 
ft® Ap: =110; AVp: =25.0 ml; Ap: =10; 
AV>p2 =25.1 ml; Cype=20 pg/ml; Vaze=5.0 
ml; Q=0.1429; Tgp=569 °R; Veg=0.30 ft® 
Croa= 1 pg/ml; Va,=5.0 ml; Tpp=532 
°R; Vsq=0.31 ft® NOx,=11.2 ppm; 
CO.m=306.6 ppm; CO.,=1.43 pct; 
CH,,=10.74 ppm; FID HC,=12.1 ppm; 
NOx,=0.8 ppm; CO,,=15.3 ppm; 
CO.4=0.032 percent; CHig=2.20 ppm; 
Da=3.598 miles. 


Then: 

(e)(1)(i) through (e)(1)(2odii) 
[Reserved]. For guidance see § 86.144- 
90. 


(e)(1)(xxiv) CHione=10.74—2.20(1—1/ 
8.350) =8.80 ppm. 

(xxv) NMHC 4.one=29.34 ppm —8.80 
ppm=20.54 ppm. 

(xxvi) NMHCyiess = (2595.0) (16.33) 
(20.54/1,000,000) =0.870 grams per test 
phase. 

(xxvii) 
OMNMHCE sess = 0.860 + (13.8756/32.042) 
(5.43) + (13.8756/30.0262) (0.1275) =3.28 
grams per test phase. 

(e)(2) introductory text through 
(e)(2)(v) [Reserved]. For guidance see 
§ 86.144-90. 

(e)(2)(vi) OMNMHCE=0.50 grams per 
test phase. 


(e)(3) introductory text through 
(e)(3)(v) [Reserved]. For guidance see 
§ 86.144-00. 

(e)(3)(vi) OMNMHCE=0.44 grams per 
test phase. 

(e)(4) introductory text through 
(e)(3){iv) [Reserved]. For guidance see 
§ 86.144-90. 

(e)(4)(v) OMNMHCE=0.43 
[(3.28+-0.50)/(3.598+3.902)]+0.57 
[(0.44+-0.55)/(3.598 + 3.902)| =0.292 
grams as carbon equivalent per mile. 

35. A new subpart H is added to part 
86 to read as follows: 


Subpart H—General Provisions for In-Use 

Emission Regulations for 1994 and Later 

Mode! Year Light-Duty Vehicles and Light- 

Duty Trucks 

Sec. 

86.701-94 General applicability. 

86.702-04 Definitions. 

86.702-04 Abbreviations. 

86.704-04 Section numbering; contruction. 

86.705-94 through 86.707-94 [Reserved] 

86.706-94 

86.707-94 

86.708-04 In-use emission standards for 1994 
and later model year light duty vehicles. 

86.708-2004 In-use emission standards for 
2004 and later model year light duty 
vehicles, 

86.709-04 In-use emission standards for 1994 
and later model year light duty trucks. 

86.709-2004 In-use emission standards for 
pet and later model year light duty 
trucks. 


Subpart H—General Provisions for In- 
Use Emission Regulations for 1994 
and Later Model Year Light-Duty 
Vehicles and Light-Duty Trucks 


§ 86.701-94 General applicability. 

The provisions of this subpart apply 
to: 1994 and later model year Otto-cycle 
and diesel light-duty vehicles; 1994 and 
later model year Otto-cycle and diesel 
light-duty trucks; and 1994 and later 
model year Otto-cycle and diesel heavy- 
duty engines. The provisions of subpart 
B of this part apply to this subpart. 


§ 86.702-94 Definitions. 


The definitions in subpart A and B of 
this part apply to this subpart. 


§ 86.703-94 Abbreviations. 

The abbreviations in subparts A and 
B of this part apply to this subpart. 
§ 86-704-94 Section numbering; 
construction. 


§ 86.104 of subpart B of this part 
applies to this subpart. 
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§§ 86.705-94 through 86.707-94 
(Reserved) 


§ 86.708-94 in-use emission standards for 
1994 and later model year light duty 
vehicies. 


Section 86.708-94 includes only text 
that specifies requirements that differ 
from § 86.090-8 of subpart A of this part. 
Where a paragraph in § 86.090-8 is 
identical and applicable to § 86.708-94, 
this is indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.090-8”". Where a corresponding 
paragraph of § 86.090.8 is not applicable, 
this is indicated by the statement 
“[Reserved]”. 

(a)(1) Standards (i) In-use exhaust 
emissions from 1994 and later model 
year light-duty vehicles shall meet all 
standards in Tables H94-3 and H94—4 in 
the rows designated with the applicable 
fuel type, according to the 
implementation schedules in Tables 
H94~1 and H94-2, and shall meet all 
standards in Tables H94-6 and H94~7 in 
the rows designated with the applicable 
fuel type, according to the 
implementation schedules in Table H94- 
5, as follows: 

(A)(1)() For model years 1994 and 
1995, a minimum of the percentage 
shown in Table H94-1 of a 
manufacturer's sales of the applicable 
model year's light-duty vehicles shall 
not exceed the applicable Tier 1, 
standards in Table H94-3. The 
remaining vehicles, if any, shall not 
exceed the applicable Tier 0 standards 
in Tables H94-3 and H94~4. 

(ii) For model years 1996 and beyond, 
a minimum of the percentages shown in 
Table H94-2 of a manufacturer's sales of 
the applicable model year’s light duty 
vehicles shall not exceed the applicable 
Tier 1 standards in Table H94-3 and 
H94—4. The remaining vehicles, if any, 
shall not exceed the applicable Tier 1, 
standards in Table H94-3. 

(2) Particulates. For in-use exhaust 
emissions for 1994 and later, a minimum 
of the percentage shown in Table H94-5 
of a manufacturer’s sales of the 
applicable model year’s light duty __. 
vehicles shall not exceed the applicable 
Tier 1 standards in Tables H94-6 and 
H94-7. The remaining vehicles, if any, 
shall not exceed the applicable Tier 0 
standards in Tables H94-6 and H94~7. 

(B)(2) Sales percentages for the 
purposes of determining compliance 
with paragraph (a)(1)(i) of this section 
shall be based on total actual U.S. sales 
of light-duty vehicles of the applicable 
model year by a manufacturer to an 
ultimate purchaser or dealer, with the 
exception that vehicles sold in 
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California, or in any other jurisdiction 
that adopts the California standards 
through the provisions of section 177 of 
the Clean Air Act as amended in 1990 
are excluded from the calculation. 

(2)(i) For 1994 and 1995 model year 
light-duty vehicles, the engine families 
which comprise the required 
implemented schedule percentage of 
sales meeting Tier 1 standards for HCs, 
CO, and NO,, for purposes of 
certification, shall be the same engine 
families which comprise the required 
implementation schedule percentage of 
sales meeting the interim in-use 
standards (labelled “Tier 1,” in the 
tables of in-use standards) for in-use 
purposes. 

(i) For 1996 and 1997 model year 
light-duty vehicles the engine families 
which comprise the required 
implementation schedule percentage of 
sales meeting interim in-use standards 
(labelled “Tier 1,” in the tables of in-use 
standards) and final in-use standards 
(labelled “Tier 1” in the tables of in-use 
standards respectively, for HCs, CO, 
and NO,, for in-use purposes, shall be 
designated by the manufacturer at the 
time of Application for Certification. 


(iii) For 1994 and 1995 model year 
light-duty vehicles, the engine families 
which comprise the required 
implementation schedule percentage of 
sales meeting Tier 1 standards, for PM, 
for puposes of certification, shall be the 
same engine families which comprise 
the required implementation schedule 
percentage of sales meeting the final in- 
use standards (labelled “Tier 1” in the 
tables of in-use standards) for PM for in- 
use purposes. 

(3) The manufacturer must state, 
based on projected sales at the time of 
Application for Certification, which 
families will be used to attain the 
required implementation schedule sales 
percentage. 

(4) A manufacturer can not use one 
set of engine families to meet its in-use 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 
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TABLE H94-1.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT-DUTY VEHICLES FOR 
HCs, CO AND NO, 


TABLE H94.2.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT-DUTY VEHICLES FOR 


TABLE H94-3.—INTERMEDIATE UsSeFuL Lire STANDARDS (G/Mi) FOR LIGHT-DUTY VEHICLES FOR HCs, CO AND NO, 


TABLE H94.5.—IMPLEMENTATION SCHED- TABLE H94-6.—INTERMEDIATE USEFUL 


ULE FOR LIGHT-DUTY VEHICLES FOR PM 


LiFe STANDARDS (G/Mi) FOR LIGHT- 
DUTY VEHICLES FOR PM 


TaBLe H94-7.—Futt USEFUL LIFE 
STANDARDS (G/Mi) FOR LIGHT-DUTY 





(ii) Engine families participating in the 
particulate averaging program as 
specified in § 86.094—8({a)(1)}{ii) shall be 
subject, for purposes of in-use 
compliance, to the particulate family 
emission limit determined for that 
engine famiiy for certification purposes, 
in lieu of the appropriate particulate 
standard shown in the tables of in-use 
standards in this section. 

(2) The standards set forth in 
paragraph (a)(1)(i) of this section refer to 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
test weight basis for light-duty vehicles, 
for the purposes of determining 
equivalent test. weight as prescribed in 
§ 86.129, shall be loaded vehicle weight. 

(b) through (i) [Reserved]. For 
guidance see § 86.090-8. 


§ 86.708-2004 In-use emission standards 
for 2004 and later model year light duty 
vehicies. 


Section 86.708-2004 includes only text 
that specifies requirements that differ 
from § 86.090-8 of subpart A of this part. 
Where a paragraph in § 86.090-8 is 
identical and applicable to § 86.708- 
2004, this is indicated by specifying the 

corresponding paragraph and the 
statement “{Reserved]. For guidance see 
§ 86.090-8". Where a corresponding 
paragraph of § 86.090-8 is not 
applicable, this is indicated by the - 
statement “ or 

(a)(1){i) In-use exhaust emissions from 
2004 and later model year light-duty 
vehicles shall meet all standards in 
Tables H04—1 and H04-2 in the rows 
designated with the applicable fuel type. 

(ii)(A) Vehicles subject to the 
standards of paragraph (a)(1)(i) of this 
section shall be all actual U.S. sales of 
light-duty vehicles of the applicable 
model year by a manufacturer to an 
ultimate purchaser or dealer, with the 
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exception that vehicles sold in 
California, or in any other jurisdiction 
that adopts the California standards 

the provisions of section 177 of 
the Clean Air Act as amended in 1990 
are excluded. 

(B) A manufacturer cannot use one set 
of engine families to meet its in-use. 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 

tandards. 


8 

(2) The standards set forth in 
paragraph (a)(1) of this section refer to. 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
test weight basis for light-duty vehicles, 
for the purposes of determining 
equivalent test weight as prescribed in 
§ 86.129, shall be loaded vehicle weight. 


TABLE H04-1.—INTERMEDIATE USEFUL LiFE STANDARDS (G/mi) FOR LIGHT-DUTY VEHICLES 


(b) through ® peeeswre. For 
guidance see § 


§ 86.709-94 in-use emission standards for 
1994 and later model year light-duty trucks. 


Section 86.709-94 includes only text 
that specifies requirements that differ 
from § 86.091-9 of subpart A of this part. 
Where a paragraph in § 86.091-9 is 
identical and applicable to § 86.709-94, 
ner is indicated by specifying the 

ponding paragraph and the 
sunaneae “{Reserved]. For guidance see 
§ 86.091-9”. Where a 
paragraph of § 86.091-9 is not 
applicable, this is indicated by the 
statement “[Reserved]”. 

(a)(1) Standards (i) Light light-duty 
trucks. In-use exhaust emissions from 
1994 and later model year light light- 
duty trucks shall meet all standards in 
Tables H94-9 and H94-10 in the rows 
designated with the applicable fuel type 
and loaded vehicle weight, according to 


the implementation schedule in Table 
H94-8, and shall meet all standards in 
Tables H94—-12 and H94-13 in the rows 
designated with the applicable fuel type 
and loaded vehicle weight, according to 
the implementation schedules in Table 
H94-11, as follows: 

{A)(2){) For model year 1994 and 1995, 
a minimum of the respective 
percentages shown in the Tier 1, column 
of Table H94-8 of a manufacturer's sales 
of the applicable model year’s light light- 
duty trucks shall not exceed the 
applicable Tier 1, standards in Table 
H94-9. The remaining vehicles, if any, 
shall not exceed the applicable Tier 0 
standards in Tables H94-9 and H94~10. 

(ii) For model years 1996 and 1997, a 
minimum of the percentages shown in 
the Tier 1 percentage column of Table 
H94-8 of a *s sales of the 
applicable model year’s light light-duty 
trucks shall not exceed the applicable 
Tier 1 standards in Table H94-9 and 


H94-10, and the remaining vehicles, if 
any, shall not exceed the applicable Tier 
1, standards in Tables H94-9. 

(iii) For model year 1998 and beyond, 
a minimum of the percentage shown in 
the Tier 1 percentage column of Table 
H94-8 of a manufacturer's sales of the 
applicable model year's light-duty trucks 
shall not exceed the applicable Tier 1 
standards in Tables H94-9 and H94-10. 

(2) Particulates. For in-use exhaust - 
emissions for 1994 and later, a minimum 
of the percentage shown in Table H94— 
11 of a manufacturer's sales of the 
applicable model year’s light duty 
vehicles shall not exceed the applicable 
Tier 1 standards in Table H94-12 and 
H94-13. The remaining vehicles, if any, 
shall not exceed the applicable Tier 0 
standards in Tables H94—12 and H94—13. 

(B)(2) Sales percentages for the 
purposes of determining compliance 
with paragraphs (a)(1)(i)(A) of this 
section shall be based on total actua) 
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U.S. sales of light light-duty trucks of the 
applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that light 
light-duty trucks sold in California, or in 
any other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded from the calculation. 

(2)() For 1994 and 1995 model year 
light light-duty trucks, the engine 
families which comprise the required 
implementation schedule percentage of 
sales meeting Tier 1 standards for HCs, 
CO, and NO,, for purposes of 
certification, shall be the same engine 
families which comprise the required 
implementation schedule percentage of 
sales meeting the interim in-use 
standards (labelled “Tier 1,” in the 
tables of in-use standards) for in-use 
purposes. 

(ii) For 1996 and 1997 model year light 
light-duty trucks, the engine families 


which comprise the required 
implementation schedule percentage of 
sales meeting interim in-use standards 
(labelled “Tier 1,” in the tables of in-use 
standards) and final in-use standards 
(labelled “Tier 1” in the tables of in-use 
standards) respectively, for HCs, CO, 
and NO,, for in-use purposes, shall be 
designated by the manufacturer at the 
time of certification. 

(iii) For 1995 and 1996 model year 
light light-duty trucks, the engine 
families which comprise the required 
implementation schedule percentage of 
sales meeting Tier 1 standards, for PM, 
for purposes of certification, shall be the 
same engine families which comprise 
the required implementation schedule 
percentage of sales meeting the final in- 
use standards (labelled “Tier 1” in the 
tables of in-use standards) for PM for in- 
use purposes. 

(3) The manufacturer must state, 
based on projected sales at the time of 
Application for Certification, which 


9787 


families will be used to attain the 
required implementation schedule sales 
percentages. 

(4) A manufacturer cannot use one set 
of engine families to meet its in-use 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


TABLE H94-8.—IMPLEMENTATION SCHED- 
ULE FOR LIGHT LIGHT-DUTY TRUCKS 
FOR HCs, CO AND NO, 


TABLE H94-9.—INTERMEDIATE USEFUL LIFE STANDARDS (G/M!) FOR LIGHT LIGHT-DuTy TRUCKS FOR HCs, CO AND NO, 


0-3750 
0-3750 
3751-5750 
3751-5750 

| 93751-5750 


| 3751-5750 
3751-5750 
0-3750 

eaee 0-3750 
eeveeeee] 9751-5750 
| 3751-5750 


0-3750 
3751-5750 
3751-5750 


1 Full useful life is 11 years or 120,000 miles, whichever occurs first. 
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TABLE H94-12.—INTERMEDIATE USEFUL 
Lire STANDARDS (G/mMi) FOR LIGHT 
LiGHT-DuTy TRUCKS FOR PM 


3751-5750 
3751-5750 


TABLE H94-13.—INTERMEDIATE USEFUL 
LiFE STANDARDS (G/Mi) FOR LIGHT 
LIGHT-DuTy TRUCKS FOR PM 


3751-5750 
0-3750 
0-3750 

3751-5750 

3751-5750 


(ii) Heavy light-duty trucks. In-use 
exhaust emissions from 1994 and later 
model year heavy light-duty trucks shall 
meet all standards in Tables H94-15 and 
H94~16 in the rows designated with the 
applicable fuel type and loaded vehicle 
weight or adjusted loaded vehicle 
weight, as applicable, according to the 
implementation schedule in Table H94— 
14, and shail meet all standards in 
Tables H94-18 and H94-19 in the rows 
designated with the applicable fuel type 


and loaded vehicle weight or adjusted - 
loaded vehicle weight, as applicable, 
according to the implementation 
schedules in Table H94-17, as follows: 

(A) (2){/) For model years 1994 through 
1997, a minimum of the percentage 
shown in the Tier 1; column of Table 
H94~14 of a manufacturer's sales of the 
applicable model year’s heavy light-duty 
trucks shall not exceed the applicable 
Tier 1, standards in Table H94-15. The 
remaining vehicles, if any, shall not 
exceed the applicable Tier 0 standards 
in Tables H94-15 and H94-16. 

(ii) For model year 1998, a minimum of 
the percentage shown in Table H94-14 
of a manufacturer's sales of the 
applicable model year’s heavy light-duty 
trucks shall not exceed the applicable 
Tier 1 standards in Tables H94-15 and 
H94~-16. The remaining vehicles shall not 
exceed the applicable Tier 1; standards 
in Table H94-15. 

(iii) For model years 1999 and later, a 
minimum of the percentage shown in 
Table H94—14 of a manufacturer's sales 
of the applicable model year’s heavy 
light-duty trucks shall not exceed the 
applicable Tier 1 standards in Tables 
H94-15 and H94-16. 

(2) Particulates. For in-use exhaust 
emissions for model year 1994 and later, 
a minimum of the percentage shown in 
Table H94-17 of a manufactuer's sales 
of the applicable model year’s heavy 
light-duty trucks shall not exceed the 
applicable Tier 1 standards in Tables ° 
H94-18 and H94-19. The remaining 
vehicles, if any, shall not exceed the 
applicable Tier 0 Standards in Tables 
H94-18 and H94—-19. 

(B) (2) Sales percentages for the 
purposes of determining compliance 
with paragraph (a)(1)(ii)(A) of this 
section shall be based on total actual 
US. sales of heavy light-duty trucks of 
the applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that heavy 
light-duty trucks sold in California, or in 
any other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are excluded 
from the calculation. 

(2)(4) For 1996 and 1997 model year 
heavy light-duty trucks, the engine 
families which comprise the required 
implementation schedule percentage of 


sales meeting Tier 1 standards for HCs, 
CO, and NO,, for purposes of 8 
certification, shall be the same engine © 
families which comprise the required 
implementation schedule percentage of 
sales meeting the interim in-use 
standards (labelled “Tier 1,” in the 
tables of in-use standards) for in-use 
purposes. 

(ii) For 1998 model year heavy light- 
duty trucks the engine families which 
comprise the required implementation 
schedule percentage of sales meeting 
interim in-use standards (labelled “Tier 
1,” in the tables of in-use standards) and 
final in-use standards (labelled “Tier 1” 
in the tables of in-use standards) for 
HCs, CO, and No,, for in-use purposes, 
shall be designated by the manufactuer 
at the time of certification. 

(iii) For 1996 model year heavy light- 
duty trucks, the engine families which 
comprise the required implementation 
schedule percentage of sales meeting ~ 
Tier 1 standards, for PM, for purposes of 
certification, shall be the same engine 
families which comprise the required 
implementation schedule percentage of 
sales meeting the final in-use standards 
(labelled “Tier 1” in the tables of in-use 
standards) for PM for in-use purposes. 

(3) The manufactuer must state, based 
on projected sales at the time of 
Application for Certification, which 
families will be used to attain the 
required implementation schedule sales 
percentages. i 

(4) A manufactuer can not use one set 
of engine families to meet its in-use 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


TABLE H 94-14.—IMPLEMENTATON 
SCHEDULE FOR HEAVY LIGHT-DUTY 
TRUCKS FOR HCs, CO AND NO, 


TABLE H94-15.—INTERMEDIATE USEFUL LiFe STANDARDS (G/mi) FOR HEAVY LIGHT-DuTY TRUCKS FOR HCs, CO AND NO, 
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TABLE H94—15.—INTERMEDIATE USEFUL LiFe STANDARDS (G/mi) FOR HEAVY LIGHT-DuTy TRUCKS FOR HCs, CO AND NO,— 


3751-5750 
3751-5750 
3751-5750 

>5750 


3751-5750 
>5750 
>5750 


TABLE H94~-17.—IMPLEMENTATION SCHEDULE FOR 
Heavy LicHt-Duty TRUCKS FOR PM 


TOG cassecssecicictencineeciyeirencesenmeennactoasensencse 


ARROT TOG nnaecccenscncecasenscnscsncccnsseneensens 
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TABLE H94-19.—FULL USEFUL LIFE STANDARD (G/Mi) FOR HEAVY LiGHT-DuTy TRUCKS FOR PM—Continued 


(iii) Exhaust emissions of carbon 
monoxide from 1994 and later model 
year light-duty trucks shall not exceed 
0.50 percent of exhaust gas flow at curb 
idle at a useful life of 11 years or 120,000 
miles, whichever first occurs (for Otto- 
cycle and methanol-fueled diesel-cycle 
light-duty trucks only). 

(iv)(A) Engine families participating in 
the applicable NO, averaging program 
as specified in § 86.094~9(a)(1){iv)(A) 
shall be subject, for purposes of in-use 
compliance, to the NO, family emission 
limit determined for that engine family 
for certification purposes, in lieu of the 
appropriate NO, standard shown in the 
tables of in-use standards in this 
section. 

(B) Engine families participating in the 
applicable particulate averaging 
program as specified in § 86.094-9 
(a)(1)(iv)(B) shall be subject, for 
purposes of in-use compliance, to the 
particulate family emission limit 
determined for that engine family for 
certification purposes, in lieu of the 
appropriate particulate standard shown 
in the tables of in-use standards in this 
section. 

(2) The standards set forth in 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section refer to the exhaust emitted over 
a driving schedule as set forth in subpart 
B of this part and measured and 
calculated in accordance with those 
procedures. The test weight basis for 
light light-duty trucks, and for heavy 
light-duty trucks certified to the Tier 0 


standards of this section, for the 
purposes of determining equivalent test 
weight as prescribed in § 86.129, shall be 
loaded vehicle weight. The test weight 
basis for heavy light-duty trucks 
certified to the Tier 1 or Tier 1, 
standards of this section, for the 
purposes of determining equivalent test 
weight as precribed in § 86.129, shall be 
adjusted loaded vehicle weight. The 
standard set forth in paragraph (a)(1)(iii) 
of this section refers to the exhaust 
emitted at curb idle and measured and 
calculated in accordance with the 
proceduers set forth in subpart P of this 


part. 

(b) through (c) [Reserved]. For 
guidance see § 86.091-9. 

(d) The CO, NO, and particulate 
standards set forth in § 86.091-9 
(d)(1)(ii)(A), (d)(1) (iii), and (d)(1)fiv). 
respectively, are applicable only to 
vehicles certified to the Tier 0 standards 
of paragraphs {a)(1)(i) and (a)(1)(ii) of 
this section. The HC, OMHCE and idle 
CO standards set forth in § 86.091-9 
(d)(1)(i)(A), (d)(1)(4)(B) and (d)(1)(ii)(B), 
respectively, are applicable to all light- 
duty trucks. 

(d)(1) through (g) [Reserved]. For 
guidance see § 86.091-9. 


§ 86.709-2004 in-use emission standards 
for 2004 and later model year light-duty 
trucks. : 
Section 86.709-2004 includes only text 
that specifies requirements that differ 
from § 86.091-9 of subpart A of this part. 


Where a paragraph in § 86.091-9 is 
identical and applicable to § 86.709- 
2004, this is indicated by specifying the 
corresponding paragraph and the 
statement “[Reserved]. For guidance see 
§ 86.091-9". Where a corresponding 
paragraph of § 86.091-9 is not 
applicable, that is indicated by the 
statement “[Reserved]”. 

(a)(1)(i)(A) Light light-duty trucks. In- 
use exhaust emissions from 2004 and 
later model year light light-duty trucks 
shall meet all standards in Tables H04-3 
and H04—4 in the rows designated with 
the applicable fuel type and loaded 
vehicle weight. 

(B)(2) Vehicles subject to the 
standards of paragraph (a)(1)(i)(A) of 
this section shall be all actual U.S. sales 
of light light-duty trucks of the 
applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that 
vehicles sold in California, or in any 
other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded. 

(2) A manufacturer can not use one 
set of engine families to meet its in-use 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


TABLE H04-3.—INTERMEDIATE USEFUL LIFE STANDARDS (G/mi) FOR LIGHT-DuTY TRUCKS 
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TABLE H 04-4.— Futt USEFUL LIFE STANDARDS (G/mi) FOR LIGHT LIGHT-DuTy TaucKsS 


1 Full useful life is 11 years or 120,000 miles, whichever occurs first. 


(ii)(A) Heavy light-duty trucks. In-use 
exhaust emissions from 2004 and later 
model year heavy light-duty trucks shall 
meet all standards in Tables H04—5 and 
H04-6 in the rows designated with the 
applicable fuel type and adjusted load 
vehicle weight. 

(B)(2) Vehicles subject to the 
standards of paragraph (a)(1)(ii)(A) of 
this section shall be all actual U.S. sales 


of heavy light-duty trucks of the 
applicable model year by a 
manufacturer to an ultimate purchaser 
or dealer, with the exception that 
vehicles sold in California, cr in any 
other jurisdiction that adopts the 
California standards through the 
provisions of section 177 of the Clean 
Air Act as amended in 1990 are 
excluded. 


(2) A manufacturer can not use one 
set of engine families to meet its in-use 
intermediate useful life standards and 
another to meet its in-use full useful life 
standards. The same families which are 
used to meet the intermediate useful life 
standards will be required without 
deviation to meet the full useful life 
standards. 


TABLE H04-5.—INTERMEDIATE USEFUL LIFE STANDARDS (G/M!) FOR HEAVY LIGHT-DuTy TRUCKS 


GN cccecscpcabtaicisccsscaebseasctpisnssasinketiniensoctlacseisbnastcs 
NN cacisasasesicthcpiasiccastetninnateciabadathinstndisanbessinied 


NN cca caciinsctinccapacstetantsenickasteeatanen toch apincnalde 


i castetancosscecaidshaditacascksbigddadtnonessbhitncseictdancataies 


(iii) Exhaust emissions of carbon 
monoxide from 2004 and later model 
year light-duty trucks shall not exceed 
0.50 percent of exhaust gas flow at curb 
idle at a useful life of 11 years or 120,000 
miles, whichever first occurs (for Otto- 
cycle and methanol-fueled diesel-cycle 
light-duty trucks only). 

(2) The standards set forth in 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section refer to the exhaust emitted over 
a driving schedule as set forth in subpart 
B of this part and measured and 
calculated in accordance with those 
procedures. The test weight basis for 
light light-duty trucks, for the purposes 
_ of determining equivalent test weight as 
prescribed in § 86.129, shall be loaded 
vehicle weight. The test weight basis for 
heavy light-duty trucks, for the purposes 
of determining equivalent test weight as 
prescribed in § 86.129, shall be adjusted 
loaded vehicle weight. The standard set 


forth in paragraph (a)(1)(iii) of this 
section refers to the exhaust emitted at 
curb idle and measured and calculated 
in accordance with the procedures set 
forth in subpart P of this part. 

(b) through (c) owt For 
guidance see § 86.091 

(d) The HC, OMHCE and idle CO 
standards set forth in paragraphs 
(d)(1)(i)(A), (d)(1)(4)(B) and (d)(1)(ii) of 

section, respectively, are applicable 
to all light-duty trucks. 

(1) Model year 2004 and later light- 
duty trucks sold for principal use at a 
designated high-altitude location shall 
be capable of meeting the CO, NO, and 
particulate standards set forth in 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section when tested under high altitude 
conditions. Such trucks shall also be 
capable of meeting the following 
exhaust emission standards when tested 
under high-altitude conditions: 


{i)(A) Hydrocarbons (for petroleum- 
fueled Otto-cycle and diesel light-duty 
trucks). 1.0 grams per vehicle mile (0.62 ' 
grams per vehicle kilometer). 

(B) Organic Material Hydrocarbon 
Equivalent (for methanol-fueled Otto- 
cycle and diesel light-duty trucks). 1.0 
gram per vehicle mile (0.62 gram per 
vehicle kilometer). 

(ii) Carbon Monoxide. 0.50 percent of 
exhaust gas flow at curb idle (for Otto- 
cycle and methanol-fueled diesel light 
duty trucks only). 

(2) The standards set forth in 
paragraph (d)(1)(i) of this section refer to 
the exhaust emitted over a driving 
schedule as set forth in subpart B of this 
part and measured and calculated in 
accordance with those procedures. The 
standard set forth in paragraph (d)(1)(ii) 
of this section refers to the exhaust 
emitted at curb idle and measured and 
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calculated in accordance with the 
procedures set forth in subpart P of this 
part. 

(e) through (g) [Reserved]. For 
guidance see § 86.091-9. 
[FR Doc. 91-3972 Filed 3-86-91; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
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Services 


[Program Announcement No. ACYF-HS 
13.600-91-1] 


Head Start Public and Indian Housing 
Demonstration 


AGENCY: Administration for Children, 
Youth and Families (ACYF), Office of 
Human Development Services (OHDS). 
action: Announcement of supplemental 
financial assistance to Head Start 
grantees to increase the availability of 
child care services for residents of 
public and Indian housing 
developments. 


summManRY: The Head Start Bureau of the 


Administration for Children, Youth and 
Families announces that applications 
from Head Start grantees will be 
accepted to establish full-day child care 
services in or near public or Indian 
housing developments so that the low- 
income parents or guardians of children 
residing in public or Indian housing may 
seek, retain or train for employment. 
DATES: The closing date for receipt of 
applications is May 6, 1991. 

ADDRESSES: Submit applications to: 
Head Start Bureau/HUD Child Care 
Demonstration Project, Office of Human 
Development Services, Grants and 
Contracts t Division, 200 
Independence Avenue SW., Hubert H. 
Humphrey Building, room 341F.2, 
Washington, DC 20201. 

FOR FURTHER INFORMATION CONTACT: 
Clayton D. Roth, Jr., P.O. Box 1182, Head 
Start Bureau, Washington, DC 20201, 
Telephone number: (202) 245-0504. 
SUPPLEMENTARY INFORMATION: 


Parti General Information 
A. Background 


This announcement solicits 
applications from current Head Start 
grantees operating programs in or near 
public or Indian housing developments 
that wish to compete for a portion of the 
$4,859,000 in grant funds that are 
available under the Department of 
‘ Housing and Urban Development's 
Public Housing Child Care 
Demonstration These funds 
are intended for the establishment of 
child care facilities located in or near 
public or Indian housing developments 
so that the low-income parents or 
guardians of infants, preschool or 
school-aged children may seek, retain or 
train for employment. 


B. Program Purpose 


Head Start is a national p ; 
providing comprehensive developmental 


services primarily to preschool 

of low-income families. To help enrolled 
children achieve their full potential, 
Head Start programs provide 
comprehensive health, nutritional, 
educational, social and other services. 
In addition, Head Start programs are 
required to provide for the direct 
participation of parents of enrolled 
children in the development, conduct, 
and direction of local programs. Head 
Start currently serves approximately 
548,470 children through a network of 
1,300 grantees. 

The Department of Housing and 
Urban Development (HUD) is making 
$4,859,000 available to help Head Start 
grantees establish full-day child care 
services for the residents of public or 
Indian housing developments. All of 
these funds will be awarded through a 
competitive process to egencies that are 
currently Head Start grantees. 

Head Start grantees may use these 
demonstration funds to initiate services 
or to expand current service hours in 
one or more centers in order to provide 
child care in or near public or Indian 
housing developments. This 
announcement anticipates that a likely 
use of the HUD funds will be to provide 
“wrap-around” child care services. 
Wrap-around child care services means 
added hours and days of service can be 
provided to children already enrolled in 
a part-day Head Start program. In 
addition to providing extended child 
care service hours to Head Start 
enrollees, the HUD funds (but not Head 
Start funds) may be used to initiate child 
care services for both Head Start 
eligible and non-Head Start eligible 
children who are residents of a public or 
Indian housing development, 
infants, older children who need before 
and/or after-school care, and the 
siblings of Head Start children. These 
funds may also be used for minor 
renovations of child care facilities 
located in or near public or Indian 
housing developments. 

HUD has transferred these 
demonstration funds to ACYF, which 
will make grant awards to successful 
applicants. Grants will be awarded for a 
period of 17 months. The funds to be 
awarded are exempt from the non- 
Federal share requirement. 

As current Head Start programs plan 
major expansions in enrollment, they 
should contact their local Public 
Housing Agency or Indian Ho 
Authority to discuss ways in 
Head Start might better serve residents 
of public or Indian housing 
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developments. These could include 
applying for the child care 
demonstration funds to be awarded 
under this announcement and using 
them along with Head Start expansion 
funds to locate new Head Start 
classrooms in or near public or Indian 
housing developments. 


C. Statutory Authority 


42 U.S.C. 9831, et seq.—The Head Start 
Act; as amended 

$1 U.S.C. 1535—The Economy Act 

Public Law 100-628, 1002—Stewart B. 
McKinney Homeless Assistance Act, 
sections as amended 

Public Law 100-242, § 117—Housing and 
Community Development Act of 1987, 
Public Housing Child Care 
Demonstration Program 

Public Law 98-181, 222—The Housing 
and Urban Rural Recovery Act of 1983 


D. Available Funds 


This announcement solicits 
applications from Head Start grantees 
that wish to apply for a portion of the 
$4,859,000 in grant funds that are 
available under HUD’s Public Housing 
Child Care Demonstration Program. 
Applicants must be current Head Start 
grantees that wish to establish or 
expand one or more full-day child care 
centers located in or near public or 
Indian housing developments. 

Head Start grantees may decide to - 
directly operate one or more full-day 
child care centers or they may establish 
a delegate agency arrangement with a 
Resident Council/Resident Management 
Corporation or another non-profit 
agency supported by the local Public 
Housing Agency or Indian Housing 
Authority which will operate one or 
more full-day child care centers. Head 
Start grantees may also consider 
developing cooperative agreements with 
nonprofit organizations which have 
family-based child care facilities which 
meet State and local licensing 
standards. Family-based facilities may 
be in the homes of one or more residents 
of a public or Indian housing 
development. 

Within the framework of a 
competitive grant review process, 
consideration will be given to an 
equitable distribution of the grants 
between urban, Tribal and rural areas. 
The Departments of HUD and Health 
and Human Services (HHS) will ensure 
that at least several of these centers are 
located in rural areas. 

Individual grants awarded under this 
announcement shall not exceed $300,000 
to ensure that funds are provided to as 
large a number of Head Start grantees 
and as many public and Indian housing 
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developments as possible. It should be 
noted that, while a grantee may apply 
for funds to establish or expand services 
in more than one center, no single center 
will be funded for more than $150,000 for 
the purpose of this demonstration 
project. The grants are intended to cover 
operating expenses or one-time 
renovation costs and will be funded for 
a period of 17 months. 


Part II HHS and HUD Special 
Requirements for Joint Project 


Current Head Start grantees that are 
interested in beginning a full-time child 
care program, or in expanding their 
service hours to a full-day child care 
program, and that operate programs in 
or near a public or Indian housing 
development, are encouraged to apply 
for these funds. Interested Head Start 
grantees must adhere to the following 
HHS/HUD requirements when 
developing a proposal: 

(1) With respect to projects intending 
to establish new facilities, the Head 
Start grantee must consult with the 
appropriate Public Housing Agency 
(PHA) or Indian Housing Authority 
(THA) and, where they exist, the 
Resident Council/Resident Management 
Corporation (RC/RMC) as to the 
feasibility of locating a full-day child 
care center for public and Indian 
housing residents within or near the 
public or Indian housing development. 

If the center is to be located in a 
public or Indian housing development, 
the Head Start grantee must reach an 
agreement with the PHA or IHA under 
which the PHA or IHA will provide 
suitable facilities to the Head Start 
grantee for the provision of full-day 
child care services at nominal or no 
cost. 

(2) A child care service program 
which serves the same age children as 
the proposed program must not currently 
be in operation in the targeted public or 
Indian housing developments. 

(3) Funds may only be used for 
operating expenses and minor 
renovations of centers necessary to 
provide child care services. 

(a) Operating expenses include 
planning and development costs, 
administration, leasing of equipment, 
maintenance, minor or routine repairs, 
security, utilities, furnishings, equipment 
and supplies, insurance, staff salaries, 
etc. 

If grant funds are to be used for 
operating expenses for a full-day child 
care center, applications must explain 
how operating expenses will continue to 
be funded on an ongoing basis, without 
HUD or Head Start funds, after the 
conclusion of the demonstration. 


(b) Minor renovations include the 

reconfiguration of space; installation of 

athrooms or kitchens; renovations 
necessary to achieve compliance with 
physical accessibility standards for the 
disabled or required to meet State, 
Tribal or local licensing and building 
code standards; landscaping; painting; 
and lighting. Minor renovation does not 
include the cost associated with lead- 
based paint abatement. 

(4) Applicants may consider 
generating income from the child care 
services provided by charging families 
reasonable fees for services not 
provided under the Head Start Program. 
These fees may be based on a sliding 
fee scale that corresponds to the 
parent's income. 

(5) The full-day child care services 
program must: 

(a) Hire center staff who have 
received appropriate training or have 
experience in early childhood education 
and, to the extent practicable, provide 
opportunities for the employment of 


“ residents from the public or Indian 


housing development area, especially 
elderly residents; 

(b) Involve the parents of children 
benefiting from such program, to the 
extent practicable, as volunteers in the 
classroom; and 

(c) Comply with all applicable State, 
Tribal and local laws, regulations and 
ordinances and, during the portion of the 
day that Head Start services are 
provided, comply with all Head Start 
Performance Standards. 


Part III Specific Responsibilities of the 
Applicant 


In carrying out the proposed full-day 
child care program under this 
announcement, applicants should: 

(1) Demonstrate that there is a need 
for assistance. All applicants must 
clearly document the need for providing 
child care services for infants, preschool 
or school-aged children who reside in a 
public or Indian housing development. _ 
The application should demonstrate 
how the child care services will assist 
the parents or guardians of these 
children to seek, retain or train for 
employment. 

(2) Indicate how they will identify 
families and children who are in need of 
full-day child care services in the public 
or Indian housing development. 

(3) Identify which public or Indian 
housing development the applicant is 
proposing to serve and the ages of the 
children proposed for full-day child care. 
The application should also explain how 
it will give priority to serving children 
residing in the development. 

(4) Demonstrate that the public or 
Indian housing community will benefit 


from the full-day child care services 
provided. 

(5) Demonstrate the involvement of 
the RC/RMC, parents and other 
community members in the development 
and planning of the application. 

(6) Demonstrate that the Head Start 
grantee, in conjunction with a RC/RMC 
or other non-profit organization where 
applicable, has the ability and 
experience to administer a full-day child 
care program. 

(7) Explain how the new full-day child 
care services will be implemented in a 
timely and efficient manner. This 
includes explaining how eligible 
children and families will be recruited 
and assuring the availability of 
classroom space which meets required 
licensing standards. Explain how the 
full-day child care center will be 
operational within a reasonable period 
of time during the demonstration phase. 

(8) Indicate what types of cooperative 
arrangements have been made with the 
RC/RMC or other non-profit 
organization and local public or Indian 
housing authorities or agencies which 
will assist the applicant in providing 
quality full-day child care services. 

(9) Demonstrate how qualified staff 
(who have received appropriate training 
or have experience in early childhood 
education) will be hired and, to the 
extent practicable, provide opportunities 
for the employment of residents from the 
public or Indian housing development 
area, especially elderly residents. 

(10) Provide a reasonable staffing 
pattern and identify all proposed staff, 
their proposed salary rates and the 
periods for which they will be employed. 

(11) Explain how quality full-day child 
care services will continue to be 
provided at a reasonable cost at the end 
of the demonstration period. 

(12) Explain what other resources in 
the community will help support the 
proposed full-day child care program, 
including letters of commitment. 


PartIV Criteria for Review and 
Evaluation of the Grant Application 


The following are the criteria for 
review and evaluation of the grant 
applications which the Departments of 
HHS and HUD will use in selecting 
Head Start grantees for participation in 
this HHS/HUD demonstration project. 


1. Objectives and Need for Assistance 
(15 points) 


The extent to which the application 
pinpoints any relevant physical, 
economic, social, financial, institutional, 
or other problems requiring a grant; 
demonstrates the need for assistance; 
states the principal and subordinate 





objectives of the project; and provides 
supporting documentation or other 
testimonies from concerned interests 
other than the applicant. 

Information provided in response to 
part II, (2) and part III, (1) and (2) will be 
used to review and evaluate applicants 
on the above criterion. 


2. Results or Benefits Expected (30 
points) 

The extent to which the application 
identifies results and benefits to be 
derived and describes the anticipated 
contribution to policy, practice, theory 
and/or research. 

Information provided in response to 
part Il, 5 (a) and (b) and part III, (4) will 
be used to review and evaluate 
applicants on the above criterion. 


3. Approach (25 points) 


The extexit to which the application 
outlines an acceptable plan of action 
pertaining to the scope of the project; 
details how the proposed work will be 
accomplished and lists each 
organization, consultant, and other key 
individuals who will work on the 
project, along with a short description of 
the nature of their effort or contribution; 
and details a plan for employing 
residents of the applicant’s proposed 
service area. 

Information provided in response to 
part II (5)(c) and part IIL, (5), (6), (7). (8), 
(9), and (10) of this announcement will 
be used to review and evaluate 
applicants on the above criterion. 
Applicant should discuss the extent of 
involvement of RC/RMC or resident 
entities in program design and 
implementation in conjunction with 
PHA/THA. 


4. Geographic Location (15 points) 


The extent to which the application 
gives a precise location of the project 
and area to be served by the proposed 
project and describes the families to be 
served. 

Information provided in response to 
part Il, (1) and part Ill, (3) of this 
announcement will be used to review 
and evaluate applicants on the above 
criterion. 


5. Budget Appropriateness and 
Reasonableness (15 points) 


The extent to which the project’s costs 
are reasonable in view of the activities 
to be carried out and the anticipated 
outcomes. 

Information provided in response to 
part Il, (3) and (4) and part II, (10), (11) 
and (12) of this announcement will be 
used to review and evaluate applicants 
on the above criterion. 


Part V Application Process 
A. Availability of Forms 


Eligible Head Start agencies 
interested in applying for funds must 
submit all of the required forms included 
at the end of this announcement. 

In order to be considered for a Head 
Start grant under this announcement, an 
application must be submitted on the 
Standard Form 424 which has been 
approved by the Office of Management 
and Budget (OMB) under Control 
Number 0348-0043. A copy has been 
provided (see appendix B). Each 
application must be signed by an 
individual authorized to act for the Head 
Start grantee and to assume 
responsibility for the obligations 
imposed by the terms and conditions of 
the grant award. Appendix C contains 
certification forms regarding drug free 
workplace, debarment, and lobbying. 
Only the certification regarding lobbying 
must be signed and returned with the 
application. Applications must be 
prepared in accordance with the 
guidance provided in this announcement 
and the instructions contained in the 
application kit. 

B. Application Submission 


One signed original and two copies of 
the grant application, including all 
attachments, are required. The program 
announcement number (ACYF-HS 
13.600-91-1) must be clearly identified 
on the application. 


C. Application Consideration 


Applicants will be scored against the 
evaluation criteria described above. The 
review will be conducted in 
Washington, DC. Reviewers will be 
selected from lists of public and Indian 
housing specialists, including National 
Organizations such as, National 
Association of Housing Redevelopment 
and Housing Officials (NAHRHO), 
Council of Large Public Housing 
Agencies (CLPHA), National American 
Indian Housing Council (NAIHC), 
National Association of Resident 
Management Corporations (NARMC) 
and Public Housing Agency Directors 
Association (PHADA), and persons 
knowledgeable about the Head Start 
program and early childhood education 
and development, including parents of 
Head Start children, Federal staff, and 
other experts such as university staff or 
staff of child development projects. 

The results of the competitive review 
will be taken into consideration by the 
Associate Commissioner, Head Start 
Bureau; and the Assistant Secretary, 
Office of Public and Indian Housing, 
who, in consultation with ACYF and 
HUD Regional officials, will recommend 


‘ 
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projects to be funded. The 
Commissioner of ACYF will make the 
final selection of the applicants to be 
funded. Applications may be funded in 
whole or in part depending on relative 
need for services, applicant ranking, 
geographic location and funds available. 

The Commissioner may elect not to 
fund Head Start grantees that have 
management, fiscal, or other problems 
and situations which make it unlikely 
that they would be able to provide 
effective full-day child care services. 
The Commissioner may also elect not to 
provide funding to Head Start grantees 
experiencing problems in providing 
quality services. The degree of 
community support will be considered 
when selecting among applicants whose 
rankings are similar. Projects in Tribal, 
rural and urban areas will be selected. 

Successful applicants will be notified 
through the issuance of a Financial 
Assistance Award which sets forth the 
amount of funds granted, the terms and 
conditions of the grant, the effective 
date of the grant, the budget period for 
which support is given, and the total 
project period for which support is 
provided. ' 


D. Receipt of Applications 
1. Deadlines 


Applications shall be considered as 
meeting the deadline if they are either: 

a. Received on or before the deadline 
date at the OHDS Grants and Contracts 
Management Division, or 

b. Sent on or before the deadline date, 
and received by the granting agency in 
time for them to be considered during 
the competitive review and evaluation 
process under Chapter 1-62 of the 
Health and Human Services Grants 
Administration Manual. 

(Applicants are cautioned to request a 
legibly dated U.S. Postal Service 
postmark or to obtain a legibly dated 
receipt from a commercial carrier or the 
U.S. Postal Service. Private metered 
postmarks are not acceptable as proof of 
timely mailing.) 

2. Applications Submitted by Other 
Means 


Applications which are not submitted 
in accordance with the above criteria 
shall be considered as meeting the 
deadline only if they are physically 
received before close of business on or 
before the deadiine date. Hand 
delivered applications will be accepted 
at the HDS Grants and Contracts 

t Division during the normal 
working hours of 8:30 am. to 5:00 pm., 
Monday through Friday. 
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3. Late Applications 


Applications which do not meet one 
of these criteria are considered as late 
applications. The Head Start Bureau will 
notify each late applicant that its 
application will not be considered. 


4, Extension of Deadline 


The Head Start Bureau may extend 
the deadline for all applicants because 
of acts of God such as floods, 
hurricanes, etc., or when there is a 
widespread disruption of the mails. 
However, if the Head Start Bureau does 
not extend the deadline for all 
applicants, it may not waive or extend 
the deadline for any applicant. 


E. Paperwork Reduction Act of 1980 


Under the Paperwork Reduction Act 
of 1980, Public Law 96-511, the 
Department is required to submit to 
OMB for review and approval any 
reporting and recordkeeping 
requirements in regulations, including 
program announcements. This program 
announcement does not contain 
information collection requirements 
beyond those approved for HDS grant 
applications under OMB Control 
Number 0348-0043. 


F. Executive Order 12372—Notification 
Process 


This program is covered under 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs,” and 45 CFR part 100, 
“Intergovernmental Review of 
Department of Health and Human 
Services Programs and Activities.” 
Under Executive Order 12372, States 
may design their own processes for 
reviewing and commenting on proposed 
Federal assistance under covered 
programs. All States and territories 
except Alaska, Idaho, Kansas, 
Louisiana, Minnesota, Nebraska, 
Virginia, American Samoa, and Palau 
have elected to participate in the 
Executive Order process and have 
established Single Points of Contact 
(SPOCs). 

Applicants from these nine areas need 
take no action ing Executive 
Order 12372. Applications for projects to 
be administered by Federally- 
recognized Indian Tribes also are 
exempt from the requirements of 
Executive Order 12372. Otherwise, 
applicants should contact their SPOC as 
soon as possible to alert them of the 
prospective application and to receive 
any necessary instructions. Applicants 
must submit any required material to the 
SPOC as early as possible so that the 

program office can obtain and review 
SPOC comments as part of the award 


process. It is imperative that the 
applicant submit all required materials, 
if any, to the SPOC and indicate the 
date of this submittal (or date of contact 
if no submittal is required) on the SF 
42A, item 16. 

SPOCs have 60 days from the 
application deadline date to comment 
on applications submitted under this 
announcement. The comment period for 
State processes will end on [insert date 
120 days from publication date] to allow 
time for HDS to review, consider, and 
attempt to accommodate SPOC input. 
SPOCs are encouraged to eliminate the 
submission of routine endorsements as 
official recommendations. Additionally, 
SPOCs are requested to clearly 
differentiate between mere advisory 
comments and those official State 
process recommendations which they 
intend to trigger the “accommodate or 
explain” rule. 

When comments are submitted 
directly to OHDS, they should be 
addressed to: Department of Health and 
Human Services, Office of Human 
Development Services, Grants and 
Contracts Management Division, 200 
Independence Avenue, SW., room 
341F.2, Hubert H. Humphrey Building, 
Washington, DC 20201. OHDS will 
notify the State of any application 
received which has no indication that 
= State process has had an 

ity for review. 

“i list of SPOCs for each State and 
territory is included at Appendix A at 
the end of this announcement. 


G. Effective Date 


Successful applications shall be 
funded no later than 90 days after the 


. Close of the application period as 


published in the Federal Register. 
(Catalog of Federal Domestic Assistance 
Program Number 13.600, Project Head Start) 
Dated: January 9, 1991. 
Wade F. Horn, 
Commissioner, Administration for Children, 
Youth and Families. 
Approved: January 28, 1991. 
Mary Sheila Gall, 
Assistant Secretary for Human Development 
Services, 


Appendix A.—Executive Order 12372—State 

Single Points of Contact 

Alabama 

Mrs. Moncell Thornell, State Single Point of 
Contact, Alabama Department of Economic 
and Community Affairs, 3465 Norman 
Bridge Road, Post Office Box 250347, 
Montgomery, Alabama 36125-0347, Tel. 
(205) 284-8905 

Ari 

Mrs. Janice Dunn, Arizona State 

Clearinghouse, 3800 N. Central Avenue, 


9797 


14th Floor, Phoenix, Arizona 85012, Tel. 
(602) 280-1315 


Arkansas 


Mr. Joseph Gillesbie, Manager, State 
Clearinghouse, Office of Intergovernmental 
Services, Department of Finance and 
Administration, P.O. Box 3278, Little Rock, 
Arkansas 72203, Tel. (501) 371-1074 


California 


Loreen McMahon, Grants Coordinator, Office 
of Planning and Research, 1400 Tenth 
Street, Sacramento, California 95814, Tel. 
(916) 323-7480 


Colorado 


State Single Point of Contact, State 
Clearinghouse, Division of Local 
Government, 1313 Sherman Street, Room 
520, Denver, Colorado 80203, Tel. (303) 866- 
2156 


Connecticut 


Under Secretary, ATTN: Intergovernmental 
Review Coordinator, Comprehensive 
Planning Division, Office of Policy and 
Management, 80 Washington Street, 
Hartford, Connecticut 06106-4459, Tel. (203) 
566-3410 


Delaware 


Francine Booth, State Single Point of Contact, 
Executive Department, Thomas Collins 
Building, Dover, Delaware 19908, Tel. (302) 
736-3326 


District of Columbia 


Lovetta Davis, State Single Point of Contact, 
Executive Office of the Mayor, Office of 
Intergovernmental Relations, Room 416, 
District Building, 1350 Pennsylvania 
Avenue, NW., Washington, DC 20004, Tel. 
(202) 727-8111 


Florida 


Karen McFarland, Director, Florida State 
Clearinghouse, Executive Office of the 
Governor, Office of Planning and 
Budgeting, The Capitol, Tallahassee, 
Florida 32399-0001, Tel. (904) 488-8114 

Georgia 

Charles H. Badger, Administrator, Georgia 
State Clearinghouse, 270 Washington 


Street, SW., Atlanta, Georgia 30334, Tel. 
(404) 656-3855 

Hawaii 

Harold S. Masumoto, Acting Director, Office 
of State Planning, Department of Planning 
and Economic Development, Office of the 
Governor, State Capitol, Honolulu, Hawaii 
96813, Tel. (808) 548-3016 or 548-3085 


Illinois 

Tom Berkshire, State Single Point of Contact, 
Office of the Governor, State of Hlinois, 
Springfield, Illinois 62706, Tel. (217) 782- 
8639 


Indiana 

Frank Sullivan, Budget Director, State Budget 
Agency, 212 State House, Indianapolis, 
Indiana 46204, Tel. (317) 232-5610 
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Iowa 


Steven R. McCann, Division of Community 
Progress, lowa Department of Economic 
Development, 200 East Grand Avenue, Des 
Moines, Iowa 50309, Tel. (515) 281-3725 


Kentucky 


Robert Leonard, State Single Point of 
Contact, Kentucky State Clearinghouse, 
2nd Floor, Capital Plaza Tower, Frankfort, 
Kentucky 40601, Tel. (502) 564-2382 

Maine 

State Single Point of Contact, ATTN: Joyce 

State Planning Office, State House 


Station #38, Augusta, Maine 04333, Tel. 
(207) 289-3261 


Maryland 

Mary Abrams, Chief, Maryland State 
Clearinghouse, Department of State 
Planning, 301 West Preston Street, 
Baltimore, Maryland 21201-2365, Tel. (301) 
225-4490 


Massachusetts 


State Single Point of Contact, ATTN: Beverly 
Boyle, Executive Office of Communities 
and Development, 100 Cambridge Street, 
Room 1803, Boston, Massachusetts 02202, 
Tel. (617) 727-7001 

Michigan 

Milton O. Waters, Director of Operations, 
Michigan Neighborhood Builders Alliance, 
Michigan Department of Commerce, Tel. 
(517) 373-7111 

Please direct correspondence to: Manager, 
Federal Project Review, Michigan 
Department of Commerce, Michigan 
Neighborhood Builders Alliance, P.O. Box 


30242, Lansing, Michigan 48909, Telephone 
(517) 373-6223 


Mississippi 

Cathy Mallette, Clearinghouse Officer, 
Department of Finance and Administration, 
Office of Policy Development, 421 West 


Pascagoula Street, Jackson, Mississippi 
39203, Tel. (601) 960-4280 


Missouri 


Lois Pohl, Federal Assistance Clearinghouse, 
Office of Administration, Division of 
General Services, P.O. Box 809, Room 430, 
Truman Building, Jefferson City, Missouri 

65102, Tel. (314) 751-4834 


Montana 


Deborah Stanton, State Single Point of 
Contact, Int ernmental Review 
Clearinghouse, c/o Office of Budget and 

Program Planning, Capitol Station, Room 

202—State Capitol, Helena, Montana 59620, 

Tel. (406) 444-5522 


Nevada 


Department of Administration, State 
Clearinghouse, Capitol Complex, Carson 
City, NV 89710, Tel. (702) 687 4420, ATTN: 
John B. Walker, Clearinghouse Coordinator 


New Hampshire 


Jeffrey H. Taylor, Director, New Hampshire 
Office of State Planning, Attn: 
Intergovernmental Review Process/James 
E. Bieber, 2% Beacon Street, Concord, New 
Hampshire 03301, Tel. (603) 271-2155 


New Jersey 


Barry Skokowski, Director, Division of Local 
Government Services, Department of 
Community Affairs, CN 803, Trenton, New 
Jersey 08625-0803, Tel. (609) 292-6613 

Please direct correspondence and questions 
to: Nelson S. Silver, State Review Process, 
Division of Local Government Services, CN 
803, Trenton, New Jersey 08625-0803, Tel. 
(609) 292-9025 

New Mexico 

Dorothy E. (Duffy) Rodriquez, Deputy 
Director, State Budget Division, 
Department of Finance & Administration, 
Room 190, Bataan Memorial Building, 


Sante Fe, New Mexico 87503, Telephone 
(505) 827-3640 


New York 


New York State Clearinghouse, Division of 
the Budget, State Capitol, Albany, New 
York 12224, Tel. (518) 474-1605 


North Carolina 


Mrs. Chrys Baggett, Director, 
Intergovernmental Relations, N.C. 
Department of Administration, 116 W. 


Jones Street, Raleigh, North Carolina 27611, 


Telephone (919) 733-0499 


North Dakota 


William Robinson, State Single Point of 
Contact, Office of Intergovernmental 
Affairs, Office of Management and Budget, 
14th Floor, State Capitol, Bismarck, North 
Dakota 58505, Tel. (701) 224-2094 


Ohio 


Larry Weaver, State Single Point of Contact, 
State/Federal Funds Coordinator, State 
Clearinghouse, Office of Budget and 
Management, 30 East Broad Street, 34th 
Floor, Columbus, Ohio 43266-0411, Tel. 
(614) 466-0698 


Oklahoma 


Don Strain, State Single Point of Contact, 
Oklahoma Department of Commerce, 
Office of Federal Assistance Management, 
6601 Broadway Extension, Oklahoma City, 
Oklahoma 73116, Tel. (405) 843-9770 


Oregon 

Attn: Delores Streeter, State Single Point of 
Contact, Intergovernmental Relations 
Division, State Clearinghouse, 155 Cottage 


Street, N.E., Salem, Oregon 97310, Tel. (503) 
373-1998 


Pennsylvania 


Sandra Kline, Project Coordinator, 
Pennsylvania Intergovernmental Council, 
P.O. Box 11880, Harrisburg, Pennsylvania 
17108, Tel. (717).783-3700 


Rhode Island 


Daniel W. Varin, Associate Director, 
Statewide Planning Program, Department 
of Administration, Division of Planning, 265 
Melrose Street, Providence, Rhode Island 
02907, Tel. (401) 277-2656 

Please direct correspondence and questions 
to: Review Coordinator, Office of Strategic 
Planning 


South Carolina 


‘Danny L. Cromer, State Single Point of 


Contact, Grant Services, Office of the 
Governor, 1205 Pendleton Street, Room 477, 
Columbia, South Carolina 29201, Tel. (803) 
734-0493 


South Dakota 


Susan Comer, State Clearinghouse 
Coordinator, Office of the Governor, 500 
East Capitol, Pierre, South Dakota 57501, 
Tel. (605) 773-3212 


Tennessee 


Charles Brown, State Single Point of Contact, 
State Planning Office, 500 Charlotte 
Avenue, 309 John Sevier Building, 
Nashville, Tennessee 37219, Tel. (615) 741- 
1676 


Texas 


Tom Adams, Office of Budget and Planning, 
Office of the Governor, P.O. Box 
12428, Austin, Texas 78711, Tel. (512) 463- 
1778 


Utah 


Dale Hatch, Director, Office of Planning and 
Budget, State of Utah, 116 State Capitol 
Building, Salt Lake City, Utah 84114, Tel. 
(801) 538-1547 


Vermont 


Bernard D. Johnson, Assistant Director, 
Office of Policy Research & Coordination, 
Pavilion Office Building, 109 State 
Street, Montpelier, Vermont 05602, Tel. 
(802) 828-3326 


Washington 


Marilyn Dawson, Washington 
Intergovernmental Review Process, 
Department of Community Development, 
9th and Columbia Building, Mail Stop GH- 
51, Olympia, Washington 98504-4151, Tel. 
(206) 753-4978 

West Virginia 

Fred Cutlip, Director, Community 
Development Division, Governor's Office of 
Community and Industrial Development, 
Building #6, Room 553, Charleston, West 
Virginia 25305, Tel. (304) 348-4010 


Wisconsin 


James R. Klauser, Secretary, Wisconsin 
Department of Administration, 101 South 
Webster Street, GEF 2, P.O. Box 7864, 
Madison, Wisconsin 53707-7864, Tel. (608) 
266-1741 

Please direct correspondence and question to: 
William C. Carey, Section Chief, Federal- 
State Relations Office, Wisconsin 
Department of Administration, Tel. (608) 
266-0267 


Wyoming 

Ann Redman, State Single Point of Contact, 
Wyoming State Clearinghouse, State 
Planning Coordinator's Office, Capitol 
Building, Cheyenne, Wyoming 82002, Tel. 
(307) 777-7574 


Guam 


Michael J. Reidy, Director,Bureau of Budget 
and Management Research, Office of the 
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Governor, P.O. Box 2950, Agana, Guam 
96910, Tel. (671} 472-2285 

Northern Mariana Islands 

State Single Point of Contact, Planning and 
Budget Office, Office of the Governor, 


Saipan, CM, Northern Mariana Islands 
96950 


Puerto Rico 

Patria Custodio/Israel Soto Marrero, 
Chairman/Director, Puerto Rico Planning 
Board, Minillas Government Center, P.O. 


Box 41119, San Juan, Puerto Rico 00940- 
9985, Tel. (809) 727-4444 


Virgin Islands 

Jose L. George, Director, Office of 
Management and Budget, Nos. 32 & 33 
Kongens Gade, Charlotte Amalie, V.1. 
00802, Tel. (809) 774-0750 


BILLING CODE 4130-01-M 
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OMS Approval No. 0348-0053 


APPENDIX B 
APPLICATION FOR 


a yes. TION/APPLICATION WAS MADE AVAILABLE TO THE 
REVIEW ON: 


THIS PREAPPLICA 

STATE EXECUTIVE ORDER 12372 PROCESS FOR 
DATE 

NO. [[] PROGRAM IS NOT COVERED BY E.0. 12372 


oO OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW 


17. 18 THE APPLICANT DELINQUENT OM ANY FEDERAL DEST? 


(C] Yes = “Yes:* attach an explanation. 


16. TO THE BEST OF IV KNOWLEDGE AND BELIEF. ALL DATA I THIS APPLICATION PREAPPLICATION ARE TRUE AND CORRECT, THE DOCUMENT HAS BEEN DULY ; 
AUTHORIZED BY THE GOVERNING BODY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES If THE ASSISTANCE IS AWARDED 
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INSTRUCTIONS FOR THE SF 424 


This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant’s submission. 


Item: Entry: Item: Entry: 
Self-explanatory. 12. List only the largest political entities affected 


Date application submitted to Federal agency (or 


State if applicable) & applicant’s control number 
(if applicable). 


State use only (if applicable). 


If this application is to continue or revise an 
existing award, enter present Federal identifier 
number. If for a new project, leave blank. 


Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application. 


Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service. 


Enter the appropriate letter in the space 
provided. 


Check appropriate box and enter appropriate 

letter(s) in the space(s) provided: 

— “New” means a new assistance award. 

— “Continuation” means an extension for an 
additional funding/budget period for a project 
with a projected completion date. 

—- “Revision” means any change in the Federal 
Government’s financial obligation or 
contingent liability from an existing 
obligation. 

. Name of Federal agency from which assistance is 

being requested with this application. 


Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested. 


. Enter a brief descriptive title of the project. if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project. 


(e.g., State, counties, cities). 


. Self-explanatory. 


List the applicant’s Congressional District and 
any District(s) affected by the program or project. 


Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental.amounts are. included, show 
breakdown on an attached sheet. For multiple 
program funding, use totals and show breakdown 
using same categories as item 15. 


. Applicants should contact the State Single Point 


of Contact (SPOC) for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process. 


. This question applies to the applicant organi- 


zation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes. 


. To be signed by the authorized representative of 


the applicant. A copy of the governing body’s 
authorization for you to sign this application as 
official representative must be on file in the 
applicant’s office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.) 


Sr 424 (HteVv 4-88) Back 











BUDGET INFORMATION —|\ 
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INSTRUCTIONS FOR THE SF-424A 


General Instructions 

This form is designed so that application can be made 
for funds from one or more grant programs. In pre- 
paring the budget, adhere to any existing Federal 
grantor agency guidelines which prescribe how and 
whether budgeted amounts should be separately 
shown for different functions or activities within the 
program. For some programs, grantor agencies may 
require budgets to be separately shown by function or 
activity. For other programs, grantor agencies may 
require a breakdown by function or activity. Sections 
A,B,C, and D should include budget estimates for the 
whole project except when applying for assistance 
which requires Federal authorization in annual or 
other funding period increments. In the latter case, 
Sections A,B, C, and D should provide the budget for 
the first budget period (usually a year) and Section E 
should present the need for Federal assistance in the 
subsequent budget periods. All applications should 
contain a breakdown by the object class categories 
shown in Lines a-k of Section B. 


Section A. Budget Sum 

Lines 1-4, Columns (a) and (b) 

For applications pertaining to a single Federal grant 
program (Federal Domestic Assistance Catalog 
number) and not requiring a functional or activity 
breakdown, enter on Line 1 under Column (a) the 
catalog program title and the catalog number in 
Column (b). 

For applications pertaining to a single program 
requiring budget amounts by multiple functions or 
activities, enter the name of each activity or function 
on each line in Column (a), and enter the catalog num- 
ber in Column (b). For applications pertaining to mul- 
tiple programs where none of the programs require a 
breakdown by function or activity, enter the catalog 
program title on each line in Column (a) and the 
respective catalog number on each line in Column (b). 

For applications pertaining to multiple programs 
where one or more programs require a breakdown by 
function or activity, prepare a separate sheet for each 
program requiring the breakdown. Additional sheets 
should be used when one form does not provide 
adequate space for all breakdown of data required. 
However, when more than one sheet is used, the first 
page should provide the summary totals by programs. 


Lines 1-4, Columns (c) through (g.) 

For new applications, leave Columns (c) and (d) blank. 
For each line entry in Columns (a) and (b), enter in 
Columns (e), (f), and (g) the appropriate amounts of 
funds needed to support the project for the first 
funding period (usually a year). 


Lines 1-4, Columns (c) through (g.) ( continued) 

For continuing grant program applications, submit 
these forms before the end of each funding period as 
required by the grantor agency. Enter in Columns (c) 
and (d) the estimated amounts of funds which will 
remain unobligated at the end of the grant funding 
period only if the Federal grantor agency instructions 
provide for this. Otherwise, leave these columns 
blank. Enter in columns (e) and (f) the amounts of 
funds needed for the upcoming period. The amount(s) 
in Column (g) should be the sum of amounts in 
Columns (e) and (f). 

For supplemental grants and changes to existing 
grants, do not use Columns (c) and (d). Enter in 
Column (e) the amount of the increase or decrease of 
Federal funds and enter in Column (f) the amount of 
the increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted amount 
(Federal and non-Federal) which includes the total 
previous authorized-budgeted amounts plus or minus, 
as appropriate, the amounts shown in Columns (e) and 
(). The amount(s) in Column (g) should not equal the 
sum of amounts in Columns (e) and (f). 


Line 5 — Show the totals for all columns used. 


Section B Budget Categories 

In the column headings (1) through (4), cites the titles 
of the same programs, functions, and activities shown 
on Lines 1-4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide similar 
column headings on each sheet. For each program, 
function or activity, fill in the total requirements for 
funds (both Federal and non-Federal) by object class 
categories. 


Lines 6a-i — Show the totals of Lines 6a to 6h in each 
column. 


Line 6j —- Show the amount of indirect cost. 


Line 6k - Enter the total of amounts on Lines 6i and 
6j. For all applications for new grants and 
continuation grants the total amount in column (5), 
Line 6k, should be the same as the total amount shown 
in Section A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total amount of the 
increase or decrease as shown in Columns (1)-(4), Line 
6k should be the same as the sum of the amounts in 
Section A, Columns (e) and (f) on Line 5. 
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INSTRUCTIONS FOR THE SF-424A (continued) 


Line 7 - Enter the estimated amount of income, if any, 
expected to be generated from this project. Do not add 
or subtract this amount from the total project amount. 
Show under the program narrative statement the 
nature and source of income. The estimated amount of 
program income may be considered by the federal 
grantor agency in determining the total amount of the 
grant. 


Section C. Non-Federal-Resources 


Lines 8-11 - Enter amounts of non-Federal resources 
that will be used on the grant. If in-kind contributions 
are included, provide a brief explanation.on a separate 
sheet. 


Column (a) ~ Enter the program titles identical 
to Column (a), Section A. A breakdown by 
function or activity is not necessary. 

Column (b) - Enter the contribution to be made 
by the applicant. 

Column (c) ~- Enter the amount of the State’s 
cash and in-kind contribution if the applicant is 
not a State or State agency. Applicants which are 
a State or State agencies should leave this 
column blank. 


Column (d) - Enter the amount of cash and in- 


kind contributions to be made from all other 
sources 


one (e) - Enter totals of Columns (b), (c), and 
( 


Line 12— Enter the total for each of Columns (b)-(e). 
The amount in Column (e) should be equal to the 
amount on Line 5, Column (f), Section A. 

Section D. Forecasted Cash Needs 


Line 13 - Enter the amount of cash needed by quarter 
from the grantor agency during the first year. 


Line 14 - Enter the amount of cash from all other 
sources needed by quarter during the first year. 


Line 15 - Enter the totals of amounts on Lines 13 and 
14. 


Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project 

Lines 16 - 19 - Enter in Column (a) the same grant 
program titles shown in Column (a), Section A. A 
breakdown by function or activity is not necessary. For 
new applications and continuation grant applications, 
enter in the proper columns amounts of Federal funds 
which will be needed to complete the program or 
project over the succeeding funding periods (usually in 
years). This section need not be completed for revisions 
(amendments, changes, or supplements) to funds for 
the current year of existing grants. 

If more than four lines are needed to list the program 
titles, submit additional schedules as necessary. 

Line 20 - Enter the total for each of the Columns (b)- 
(e). When additional schedules are prepared for this 
Section, annotate accordingly and show the overall 
totals on this line. 


Section F. Other Budget Information 


Line 21 - Use this space to explain amounts for 
individual direct object-class cost categories that may. 
appear to be out of the ordinary or to explain the 
details as required by the Federal grantor agency. 
Line 22 - Enter the type of indirect rate (provisional, 
predetermined, final or fixed) that will be in effect 
during the funding period, the estimated amount of 
the base to which the rate is applied, and the total 
indirect expense. 

Line 23 - Provide any other explanations or comments 
deemed necessary. 


SF 424A (4-68) page 4 





1. 
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OMB Approval No. 0348-0040 


ASSURANCES — NON-CONSTRUCTION PROGRAMS 
Note: Certain of these assurances may not be applicable to your project or program. If you have questions, 


please contact the awarding agency. Further, certain Federal awarding 


agencies may require applicants 


to certify to additional assurances. If such is the case, you will be notified. 
As the duly authorized representative of the applicant I certify that the applicant: 


Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com- 
pletion of the project described in this application. 


. Will give the awarding agency, the Comptroller 


General of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives. 


. Will establish safeguards to prohibit employees 


from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain. 


. Will initiate and complete the work within the 


applicable time frame after receipt of env of 
the awarding agency. 


. Will comply with the Intergovernmental 


Personnel Act of 1970 (42 U.S.C. §§ 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F). 


. Will comply with all Federal statutes relating to 


nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. §§ 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex; 
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. § 794), which prohibits dis- 
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.§§ 6101-6107), which prohibits discrim- 
ination on the basis of age; 


(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse; (f) 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) §§ 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) Title 
VIII of the Civil Rights Act of 1968 (42 U.S.C. § 
3601 et seq.), as amended, relating to non- 
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made; 
and (j) the requirements of any other 
nondiscrimination statute(s) which may apply to 
the application. 


. Will comply, or has already complied, with the 


requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as 
a result of Federal or federally assisted programs. 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases. 


. Will comply with the provisions of the Hatch Act 


(5 U.S.C. §§ 1501-1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds. 


Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S.C. §§ 276a to 276a- 
7), the Copeland Act (40 U.S.C. § 276c and 18 
U.S.C. §§ 874), and the Contract Work Hours and 
Safety Standards Act (40 U.S.C. §§ 327-333), 
regarding labor standards for federally assisted 
construction subagreements. 


Standard Form 4248 (4-88) 
Prescribed by OMB Cwcular A-102 


Authorized for Local Reproduction 
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10. Will comply, if applicable, with flood insurance 


purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program andto purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or more. 


. Will comply with environmental standards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursyant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 


11988; (e) assurance of project consistency with . 


the approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (16 U.S.C. §§ 1451 et seq.); (ff 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. § 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205). 


. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. §§ 1271 et seq.) related to 
protecting components or potential components of 
the national wild and scenic rivers system. 


SIGNATURE OF AUTHORIZED CERTIFYING OFFICIAL 


13. Will assist the awarding agency in assuring 


compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.). 


. Will comply with P.L. 93-348 regarding the 


protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance. 


. Will comply with the Laboratory Animal Welfare 


Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance. 


16. Will comply with the Lead-Based Paint Poisoning 


Prevention Act (42 U.S.C. $§ 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures. 


. Will cause to be performed the required financial 


and compliance audits in accordance with the 
Single Audit Act of 1984. 


. Will comply with all applicable requirements of all 
other Federal laws, executive orders, regulations 
and policies governing this program. 
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U.S. Department of Health and Human Services 
Certification Regarding Drug-Free Workplace Requirements 
Grantees Other Than Individuals 


By signing and/or submitting this application or grant agreement, the grantee Is providing the certification 
set out below. 

This certification is required by regulations implementing the Drug-Free Workplace Act of 1988, 45 CFR Part 76, Subpart 
F. The regulations, published in the May 25, 1990 Federal Register, require certification by grantees that they will maintain 
a drug-free workplace. The certification set out below is a material representation of fact upon which reliance will be placed 
when the Department of Health and Human Services (HHS) determines to award the grant. If it is later determined that 
the grantee knowingly rendered a false certification, or otherwise violates the requirements of the Drug-Free Workplace 
Act, HHS, in addition to any other remedies available to the Federal Government, may taken action authorized under the 
Drug-Free Workplace Act. False certification or violation of the certification shall be grounds for suspension of payments, 
suspension or termination of grants, or governmentwide suspension or debarment. 

Workplaces under grants, for grantees other than individuals, need not be identified on the certification. If known, they 
may be identified in the grant application. If the grantee does not identify the workplaces at the time of application, or upon 
award, if there is no application, the grantee must keep the identity of the workplace(s) on file in its office and make the 
information available for Federal inspection. Failure to identify all known workplaces constitutes a violation of the grantee’s 
drug-free workplace requirements. 

Workplace identifications must include the actual address of buildings (or parts of buildings) or other sites where work 
under the grant takes place. Categorical descriptions may be used (e.g., all vehicles of a mass transit authority or State 
highway department while in operation, State employees in each local unemployment office, performers in concert halls or 
radio studios.) 

If the workplace identified to HHS changes during the performance of the grant, the grantee shall inform the agency of 
the change(s), if it previously identified the workplaces in question (see above). 

Definitions of terms in the Nonprocurement Suspension and Debarment common rule and Drug-Free Workplace 
common rule apply to this certification. Grantees’ attention is called, in particular, to the following definitions from these 
rules: 

*Controlied substance" means a controlled substance in Schedules I through V of the Controlled Substances Act (21 
USC 812) and as further defined by regulation (21 CFR 1308.11 through 1308.15). 

*Conviction” means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by any 
judicial body charged with the responsibility to determine violations of the Federal or State criminal drug statutes; 

“Criminal drug statute” means a Federal or non-Federal criminal statute involving the manufacture, distribution, 
dispensing, use, or possession of any controlled substance; 

"Employee" means the employee of a grantee directly engaged in the performance of work under a grant, including: (i) 
All “direct charge” employees; (ii) all "indirect charge” employees unless their impact or involvement is insignificant to the 
performance of the grant; and, (iii) temporary personnel and consultants who are directly engaged in the performance of 
work under the grant and who are on the grantee’s payroll. This definition does not include workers not on the payroll of 
the grantee (e.g., volunteers, even if used to meet a matching requirement; consultants or independent contractors not on 
the grantee’s payroll; or employees of subrecipients or subcontractors in covered workplaces). 


The grantee certifies that it will or will continue to provide a drug-free workplace by: 

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, possession or 
use of a controlled substance is prohibited in the grantee’s workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 

(b) Establishing an ongoing drug-free awareness program to inform employees about: 

(1) The dangers of drug abuse in the workplace; (2) The grantee’s policy of maintaining a drug-free workplace; (3) Any 
available drug counseling, rehabilitation, and employee assistance programs; and, (4) The penalties that may be imposed 
upon employees for drug abuse violations occurring in the workplace; 

(c) Making it a requirement that each employee to be engaged in the performance of the grant be given a copy of the 
statement required by paragraph (a); 

(d) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment under the 
grant, the employee will: 

(1) Abide by the terms of the statement; and, (2) Notify the employer in writing of his or her conviction for a violation 
of a criminal drug statute occurring in the workplace no later than five calendar days after such conviction; 

(e) Notifying the agency in writing, within ten calendar days after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such conviction. Employers of convicted employees must provide notice, 
including position title, to every grant officer or other designee on whose grant activity the convicted employee was working, 
unless the Federal agency has designated a central point for the receipt of such notices. Notice shall include the 
identification number(s) of each affected grant; 
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(f) Taking one of the following actions, within 30 calendar days of receiving notice under subparagraph (d)(2), with 
respect to any employee who is so convicted: 

(1) Taking appropriate personnel action against such an employee, up to and including termination, consistent with the 
requirements of the Rehabilitation Act of 1973, as amended; or, (2) Requiring such employee to participate satisfactorily 
in a drug abuse assistance or rehabilitation program approved for such purposes by a Federal, State, or local health, law 
enforcement, or other appropriate agency; ° 

(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), 
(b), (c), (a), (e) and (f). 


The grantee may insert in the space provided below the site(s) for the performance of work done in 
€onnection with the specific grant (use attachments, If needed): 


Place of Performance (Street address, City, County, State, ZIP Code) 


Check __ if there are workplaces on file that are not identified here. 


Sections 76.630(c) and (d)(2) and 76.635(a)(1) and (b) provide that a Federal agency may designate a central receipt } 
point for STATE-WIDE AND STATE AGENCY-WIDE certifications, and for notification of criminal drug convictions. 
For the Department of Health and Human Services, the central receipt point is: Division of Grants Management and 
Oversight, Office of Management and Acquisition, Department of Health and Human Services, Room 517-D, 200 
Independence Avenue, S.W., Washington, D.C. 20201. 


DGMO Form#2 Revised May 1990 
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By signing and submitting this proposal, the applicant, defined as 
the primary participant in accordance with 45 CFR Part 76, 
certifies to the best of its knowledge and believe that it and its 
principals: 


(a) are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
covered transactions by any Federal Department or agency; 


(b) have not within a 3-year period preceding this 
proposal been convicted of or had a civil judgment rendered against 
them for commission of fraud or a criminal offense in connection 
with obtaining, attempting to obtain, or performing a public 
(Federal, State, or local) transaction or contract under a public 
transaction; violation of Federal or State antitrust statutes or 
commission of embezzlement, theft, forgery, bribery, falsification 
or destruction of records, making false statements, or receiving 
stolen property; 


(c) are not presently indicted or otherwise criminally or 
civilly charged by a governmental entity (Federal, State of local) 
with commission of any of the offenses enumerated in paragraph (1) 
(b) of this certification; and 


- (da) have not within a 3-year period preceding this 
application/proposal had one or more public transactions (Federal, 
State, or local) terminated for cause or default. 


The inability of a perscn to provide the certification required 
above will not necessarily result in denial of participation in 
this covered transaction. If necessary, the prospective 
participant shall submit an explanation of why it cannot provide 
the certification. The certification or explanation will be 
considered in connection with the Department of Health and Human 
Services(HHS) determination whether to enter into this 
transaction. However, failure of the prospective primary 
participant to furnish a certification or an explanation shall 
disqualify such person from participation in this transaction. 


The prospective primary participant agrees that by submitting this 
proposal, it will include the clause entitled."Certification 
Regarding Debarment, Suspension, Ineligibility, and Voluntary 
Exclusion - Lower Tier Covered Transaction. " provided below 
without modification in all lower tier covered transactions and in 
all solicitations for lower tier covered transactions. 
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Certification Regarding Debarment. Suspension, Ineligibility ang 
Voluntary Exclusion - Lower Tier Covered Transactions 
(To Be Supplied to Lower Tire Participants) 


By signing and submitting this lower tier proposal, the prospective 
lower tier participant, as defined in 45 CFR Part 76, certifies to 
the best of its knowledge and belief that it and its principals: 


(a) are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participation in this transaction by any federal department or 
agency. 


(b) where the prospective lower tier participant is 
unable to certify to any of the above, such prospective participant 
shall attach an explanation to this proposal. 


The prospective lower tier participant further agrees by submitting 
this proposal that it will include this clause entitled 
“certification Regarding Debarment, Suspension, Ineligibility, and 
Voluntary Exclusion - Lower Tier Covered Transactions. “without 
modification in all lower tier covered transactions and in all 
solicitations for lower tier covered transactions. 
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Certification Regarding Lobbying 
Certification for Contracts, Grants, Loans, 
and Cooperative Agreements 


The undersigned certifies, to the best of his or her knowledge 
and belief, that: 


(1) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in ‘connection 
with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any 
Federal contract, grant, loan, or cooperative agreement. 


(2) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this 
Federal contract, grant, loan or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, 
"Disclosure Form to Report Lobbying,” in accordance with its 
instructions. 


(3) The undersigned shall require that the language of this 
certification be included in the award documents for all 
subawards at all tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and cooperative agreements) and 
that all subrecipients shall certify and disclose accordingly. 


This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into. Submission of this certification is a 
prerequisite for making or entering into this transaction 
imposed by section 1352, title 31, U.S. Code. Any person who 
fails to file the required certification shall be subject to a 
civil penalty of not less than $10,000 and not more than 
$100,000 for each such failure. 


Organization 


Authorized Signature Title Date 


NOTE: If Disclosure Forms are required, please contact: Mr. 
William Sexton, Deputy Director, Grants and Contracts 
Management Division, Room 341F, HHH Building, 200 Independence 
Avenue, SW, Washington, D.C. 20201-0001 


[FR Doc. 91-5309 Filed 3-6-91; 8:45 am] 
BILLING CODE 4130-01-C 
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DEPARTMENT OF EDUCATION 


Program for American indians With 
Handicaps 


AGENCY: Department of Education. 


action: Combined notice of final 
funding priorities for fiscal year 1991. 


sumMaARY: The Secretary announces 

final funding priorities for fiscal year 

1991 for service activities to be 

supported under the following programs 

of the Rehabilitation Services 

Administration (RSA): 

—Special Projects and Demonstrations 
for Providing Vocational 
Rehabilitation Services to Individuals 
with Severe Handicaps 

—Vocational Rehabilitation Service 
Projects Program for Migratory 
Agricultural and Seasonal 
Farmworkers with Handicaps 

—Vocational Rehabilitation Service 
Program for American Indians with 
Handicaps 

EFFECTIVE DATE: These final priorities 

take effect either 45 days after 

publication in the Federal Register or 
later if the Congress takes certain 
adjournments. If you want to know the 
effective date of these final priorities, 
call or write the Department of 

Education contact person. 


FOR FURTHER INFORMATION CONTACT: 
The contact person listed after the final 
priorities for each of the programs. 


SUPPLEMENTARY INFORMATION: On 
September 17, 1990, the Secretary 
published a notice of proposed priorities 
in the Federal Register (55 FR 38214). 
Based upon comments received from the 
public in response to these proposed 
— some changes have been 
made. 


Analysis of Comments and Changes 


In response to the Secretary's 
invitation in the notice of proposed 
priorities, 16 parties submitted 
comments. An analysis of the comments 
and of the changes in the priorities 
follows for each program. 


Program of Special Projects and 
Demonstrations for Providing 
Vocational Rehabilitation Services to 
Individuals With Severe Handicaps 


Priority 1—Specific Learning Disabilities 


Nine comments were received on this 
priority. Overall, these comments were 
supportive of the priority. However, the 
commenters stated that certain elements 
of the priority must be modified in order 
to achieve the intent of the priority. 

Comments: Five comments were 
received related to the mandatory use of 
peer support groups in the 
implementation of the priority. While all 
of these commenters agreed with the 
development and use of peer support 
groups as one mechanism for providing 
support services, they questioned the 
requirement that peer support groups 
must be used to assist in providing the 
range of support services described in 
the priority. 

One of the five commenters 
questioned the feasibility and clinical 
advisability of using peer support groups 
as an exclusive service delivery 
mechanism because current peer 
support groups generally are not skilled 
in providing the services to be 
developed by the priority. Similarly, 
another of the commenters stated that 
the range of support services described 
in the priority reflects new concepts that 
require the skills of professionals for 
effective implementation. This 
commenter also pointed out that the 
process of fulfilling the goals and 
objectives of a specific grant may run 
counter to the intent of a peer support 
group that is formed to meet the specific 
needs of its changing membership. One 
of the commenters noted that those 
members of peer support groups who 
might have the skills to assist in the 
provision of services often terminate 
their membership in those groups 
because they have outgrown the need 
for the services that the group provides. 
One of the commenters suggested that, 
instead of requiring the use of peer 
support groups as service providers, the 
priority should encourage their use for 
this function “when possible.” Another 
of the five commenters stated that, by 
focusing only on service delivery 
through peer support groups, the priority 
falls short of meeting the broader need 
for development of a range of support 
services with a variety of providers. 

Discussion: The Secretary agrees that 
the priority is too restrictive in requiring 
the use of peer support groups in the 
provision of all services and should 
have a broader focus that includes the 
use of peer support groups as one of a 
number of support services that can be 
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used to assist in the provision of 
services. 

Changes: The language of the priurity 
has been modified to eliminate the 
requirement that peer support groups 
must assist in the provision of all project 
support services and to clarify that peer 
support groups may be used as one of 
the support service strategies to be 
demonstrated by the project. 

Comments: One commenter suggested 
that the priority require projects to use 
representatives of peer support groups 
and professionals who have learning 
disabilities in an advisory or other 
functional capacity. 

Discussion: The Secretary agrees that 
it is beneficial for persons with learning 
disabilities to serve in-an advisory or 
other functional capacity to projects 
responding to this priority. 

Changes: Language has been added to 
the priority to require that persons with 
learning disabilities be involved in the 
development and implementation of the 
project. 

Comments: Two commenters 
expressed concern that support services 
were to be provided only to persons 
with specific learning disabilities who ~ 
are enrolled in vocational training or 
education programs. One commenter 
stated that support services should be 
provided to persons with specific 
learning disabilities who are involved in 
employment settings in addition to the 
settings stated in the priority. The other 
commenter stated that support 
strategies developed and provided in 
educational or training settings are not 
transferable to the work environment for 
persons with specific learning 
disabilities. 

Discussion: The Secretary agrees that 
persons with specific learning 
disabilities who are in employment 
situations may have a critical need for 
support services, including persons who 
have relied on support services in an 
educational setting, and for whom such 
services are not transferable to their 
working environment. These persons 
should not lose the benefits of those 
services upon entering employment. 

Changes: The priority has been 
expanded to include the provision of 
support services to persons with specific 
learning disabilities who are in 
employment settings, including 
individuals who are making the 
transition from school to work. 

Comments: Three commenters 
suggested that the persons to receive the 
support services implemented by the 
project be expanded beyond students 
with specific learning disabilities who 
are making the transition from school to 
work. One of these commenters stated 
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that services also should be provided for 
persons who have been recently 
employed, because experience has. 
shown that this group can reap benefits 
in terms of long-term employment if they 
are receiving support services. Another 
of the commenters, while agreeing that 
there is a need for services to assist 
persons with learning disabilities to 
make the transition from school to work, 
expressed the hope that projects under 
this priority would not be limited to 
serving only those in transition. The 
third commenter suggested that the 
reference in the priority to “students” be 
broadened to “persons.” 

Discussion: The Secretary notes that 
the priority as stated requires that 
support services be provided during the 
transition process beginning with the 
application for vocational rehabilitation 
services and continuing through the 
post-employment phase. The Secretary 
acknowledges that while persons 
currently involved in transition from 
school to work can benefit from the 
development of effective strategies that 
would support their progress through the 
vocational rehabilitation process, other 
vocational rehabilitation applicants or 
clients with specific learning 
disabilities, such as school dropouts or 
adults who are experiencing continuing 
difficulty in maintaining suitable 
employment, can also benefit from 
project services. 

Changes: The language referring to 
transition from school to work has been 
deleted from the priority, and the term 
“students” has been replaced with the 
more inclusive term “persons.” The 
phrase “transition process” has been 
replaced with “vocational rehabilitation 
process”. Further, language has been 
added to the priority to clarify that the 
target population under this priority 
includes persons with specific learning 
disabilities who are applicants for or 
recipients of vocational rehabilitation 
services. 

Comments: Two commenters 
suggested organizations other than peer 
support groups that would be 
appropriate for developing and 
implementing support services for 
persons with learning disabilities. One 
of these commenters suggested that the 
services listed in the priority could be 
provided by personnel in rehabilitation 
facilities. The other commenter 
suggested use of community-based 
independent living centers for 
organizing and providing the services 
described in the priority. This 
commenter stated that the liaison 
between community-based independent 
living centers, vocational training _ 
programs, and educational programs 


would enhance the long-term capability 
of a community to provide needed 
support services for persons with 
specific learning disabilities. 

Discussion: The Secretary agrees that 
the kinds of organizations cited by the 
commenters would be appropriate 
providers of the support services 
described in the priority. The Secretary 
believes that the priority as revised now 
allows a variety of agencies to develop 
their own methodologies for providing 
project services. With respect to the 
requirement that projects promote the 
use of collaborative activities between 
facilities and other community-based 
resources, the Secretary believes that 
the term “facilities” includes 
rehabilitation facilities and the term 
“community-based resources” includes 
independent living centers. Thus, no 
further clarification is needed. 

Changes: None. 

Comments: One commenter stated 
that there appeared to be little reference 
in the priority to the involvement of 
family members, such as parents or 
siblings. 

Discussion: The Secretary believes 
that the language of the priority allows 
the involvement of family members in 
the provision of support services to 
persons with specific learning 
disabilities. 

Changes: None. 

Comments: One commenter suggested 
identifying local related resources for 
coordinating project efforts. 

Discussion: The Secretary believes 
that the language of the priority 
regarding the use of collaborative 
activities between facilities and other 
community-based resources adequately 
addresses this issue. 

Changes: None. 

Comments: One commenter suggested 
that the support services described in 
the priority should also include the 
provision of individual and group 
counseling because current research has 
begun to document the need for 
counseling services as a support service 
for this population. 

Discussion: The Secretary agrees with 
the commenter that individual and group 
counseling may be beneficial to persons 
with specific learning disabilities. The 
Secretary believes that because the 
focus of the priority is on persons with 
specific learning disabilities who are 
applying for or receiving vocational 
rehabilitation services, counseling will 
be provided by the vocational 
rehabilitation counselor as an integral 
part of those services. However, the 
Secretary acknowledges that persons 
with specific learning disabilities who 
are applying for or receiving vocational 


rehabilitation services may need 
additional counseling services that differ 
in focus and content from the counseling 
provided by the vocational 
rehabilitation counselor. 

Changes: The priority has been 
modified to indicate that other support 
services not specifically mentioned in 
the priority can be provided, if 
appropriate to the needs of persons with 
specific learning disabilities. 

Comments: One commenter suggested 
that the population being targeted to 
receive support services include persons 
with a dual diagnosis who need support 
services like those described in the 
priority. 

Discussion: The intent of the priority 
is to address the needs of persons who 
are primarily disabled by specific 
learning disabilities. The Secretary 
believes that the priority as stated does 
not preclude providing support services 
for persons with specific learning 
disabilities who also have other 
disabilities or diagnoses. 

Changes: None. 

Comment: One commenter wanted to 
know what criteria will be used to 
define “severe handicaps.” 

Discussion: The definition of “an 
individual with severe handicaps” in 34 
CFR 369.4 of the program regulations is 
an individual—{1) Who has a severe 
physical or mental disability that 
seriously limits one or more functional 
capacities (mobility, communication, 
self-care, self-direction, work tolerance, 
or work skills) in terms of employability; 
(2) Whose vocational rehabilitation can 
be expected to require multiple 
vocational rehabilitation services over 
an extended period of time; and (3) Who 
has one or more physical or mental 
disabilities resulting from amputation, 
arthritis, blindness, cancer, cerebral 
palsy, cystic fibrosis, deafness, heart 
disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neurological 
disorders, paraplegia, quadriplegia, 
other spinal cord conditions, sickle cell 
anemia, specific learning disability, and 
end-stage renal disease, or another 
disability or combination of disabilities 
determined on the basis of an 
evaluation of rehabilitation potential to 
cause comperable substantial functional 
limitation. 


Changes: None. 
Priority 2—Long-term Mental Illness 


Three comments were received on this 
priority. Generally, the commenters 
were supportive, but made suggestions 
for modifications. 





Comment: One commenter suggested 
that the long-term effects of this priority 
would be enhanced by involving 
Regional Information Exchange (RIE) 
projects funded by the National Institute 
on Disability and Rehabilitation 
Research (NIDRR) for the purpose of 
facilitating the increased collaboration 
between traditional rehabilitation 
facilities and psychosocial or other 
programs. According to this commenter, 
several RIEs have identified exemplary 
programs demonstrating the positive 
results achieved by psychosocial 

programs providing vocational 
rehabilitation services. Exchanges of 
information between an exemplary 
model and a program interested in 
modification would facilitate long-term 
changes in service delivery. 

Discussion: The Secretary agrees that 
programs experienced in providing 
exemplary services are excellent 
resources for other programs seeking to 
expand or improve their services. The 
Secretary believes that the priority as 
stated does not preclude the 
involvement of RIE projects in 
implementing the priority. The Secretary 
believes further that the decision to 
involve RIE projects should be left to the 
discretion of applicants responding to 
this priority. 

Changes: None. 

Comment: One commenter, while 
supportive of a priority to encourage 
collaboration between psychosocial 
rehabilitation agencies and traditional 
rehabilitation facilities, took exception 
to the statement in the priority 
description that psychosocial 
rehabilitation agencies do not provide 
appropriate vocational rehabilitation 
services. The commenter further stated 
that psychosocial rehabilitation 
agencies have been a major source of 
vocational rehabilitation for persons 
with mental illness for many years, and 
have developed a great deal of 
knowledge and experience in 
implementing transitional employment, 
work crews, agency-run businesses, and 
work adjustment training programs. 

Discussion: The Secretary 
acknowledges the important 
contribution that psychosocial 
rehabilitation agencies have made in 
developing, implementing, and 
evaluating a wide array of vocational 
rehabilitation services that have been 
very effective for persons with long-term 
mental illness. However, the Secretary 
understands that not all models of 
psychosocial rehabilitation incorporate 
vocational rehabilitation services and 
that not all psychosocial rehabilitation 
facilities have implemented the 
community-based employment practices 
developed by the field. The Secretary 


believes that the proposed priority offers 
an opportunity to facilitate the 
development of those services for 
programs interested in doing so and 
provides a mechanism for responding to 
the recommendation of the Best Practice 
Study of Vocational Rehabilitation 
Services to Severely Mentally Ill 
Persons, referenced under the priority 
for long-term mental illness. 

Changes: The priority has been 
modified to acknowledge the 
contribution of psychosocial 
rehabilitation agencies to the 
development of effective vocational 
rehabilitation practices for persons with 
long-term mental illness. 

Comments: None. 

Discussion: During the process of 
reviewing this priority in response to 
other comments received, it was 
discovered that the notice of proposed 
priorities stated that traditional 
rehabilitation facilities lack the 
resources to address the “psychological” 
needs of individuals with long-term 
mental illness. The use of the term 
“psychological” was inadvertent; 
instead the term “psychosocial” should 
have been used. 

Changes: The term “psychological” 
has been replaced with the term 
“psychosocial.” 


Vocational Rehabilitation Service 
Projects Program for Migratory 
Agricultural and Seasonal Farmworkers 
With Handicaps 


Comments: Two comments were 
received in response to this priority. One 
commenter emphasized the need to 
recognize the family unit that often 
participates in migratory farmwork. This 
respondent called for special analytical 
activities to determine the degree to 
which placement is in a setting other 
than migratory farmwork and the extent 
to which this action “separates” the 
individual from his or her family unit. 
Similarly, a second commenter indicated 
that the attempt to place migratory and 
seasonal farmworkers in non- 
agricultural jobs that are in fixed 
locations may not be a feasible goal 
since many migrant Mexican workers 
spend the winter in Mexico where their 
families have remained. On the other 
hand, this commenter considered the 
inclusion of medical and preventive 
services and addressing health issues as 
a part of vocational rehabilitation to be 
a positive aspect of the stated priority. 

Discussion: The Secretary appendices 
the problem cited by the two 
respondents; i.e., the placement of 
migrant workers in nonagricultural 
employment may require both the family 
and the individual worker to settle in a 
different location. However, the 
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Secretary believes that, because of the 
danger to the health and life of 
individuals with disabilities who 
continue to.engage in migratory 
farmwork, the movement from a 
migratory lifestyle to a safer and more 
stable lifestyle will ultimately be of 
greater long-term benefit to both the 
farmworker and the family unit. 

While the priority requires projects to 
develop alternative employment options 
for this population as part of their 
overall program, project participants 
who choose to remain in migratory or 
seasonal farmwork can continue to 
receive program services. 

Changes: None. 


Vocational Rehabilitation Service 
Program for American Indians With 
Handicaps 


Seven comments were received in 


‘response to this priority. 


Comments: Four commenters from 
protection and advocacy organizations 
supported the allocation of funding to 
the Vocational Rehabilitation Service 
Programs for American Indians with 
Handicaps. All four commenters were 
supportive of the priority itself; 
however, two of the four expressed - 
concern that projects that are either in 
their final year of funding or were 
previously funded under this program 
may not be selected for funding in fiscal 
year 1991. One of these commenters 
suggested that priority be given to 
applicants who have been previously 
funded under this program since they 
would have the capacity to implement a 
project with this focus in a shorter 
period of time because of their 
experience in offering vocational 
rehabilitation services to Native 
Americans with disabilities. 

Discussion: Section 130(b)(4) of the 
Rehabilitation Act of 1973, as amended, 
provides that “in making grants under 
this part, the Secretary shall give 
priority consideration to applications for 
the continuation of programs which 
have been funded under this part.” The 
Secretary interprets this statutory 
provision as requiring him to give 
priority consideration to any applicant 
that was ever funded under Part D of the 
Rehabilitation Act of 1973. 

Changes: None. 

Comments: One commenter fully 
supported the priority but recommended 
that the improvement in the professional 
skills of vocational staff be extended to 
all staff wor with American Indians 
in vocational rehabilitation. The 
commenter also suggested that the 
training should be culturally sensitive 
and include linguistics issues. 
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Discussion: The purpose of the 
program is to provide vocational 
rehabilitation services to American 
Indians with handicaps living on 
reservations. While the program does 
provide for the training of project staff 
to the extent that the training is relevant 
to the purpose of the program, it does 
not provide for the training of staff who 
have no project affiliation. The- 
Secretary believes that staff training 
could include training on cultural 
sensitivity and linguistics issues. 

Changes: None. 

Comments: Two commenters 
indicated that the priority focused too 
narrowly on one population of. 
individuals in need of vocational 
rehabilitation services. One of the 
commenters cited a wide range of 
disabilities that affected this American 
Indian population as much as or to a 
greater extent than alcoholism and 
recommended that the priority be 
modified to emphasize service-to 
American Indians with disabilities most 
prevalent in the specific geographical 
area to be served by the project. The 
second commenter expressed concern 
that the Vocational Rehabilitation 
Program for American Indians with 
Handicaps will become an alcohol 
rehabilitation program and that the kind 
of focus called for by the priority would 
force projects to concentrate on one 
disability and limit their ability to serve 
a greater variety of disability groups. 
This commenter also expressed the need 
for more training in alcohol counseling 
for vocational rehabilitation 
professionals who are serving clients 
with alcohol dependency. 

Discussion: The Secretary appreciates 
the comments of the two commenters 
concerning the scope of this priority. 
However, the priority does not call for 
the selection of alcohol-dependent 
clients over all others. The intent of the 
priority is to ensure that the special 
needs of this disability group are served 
by requiring that projects establish, as 
one part of a total program, a component 
that addresses the needs of this group. 
Projects that seek funding under this 
priority are expected to serve all 
disability groups. 

Changes: None. 


Priorities 


In accordance with the Education 
Department General Administrative 
Regulations (EDGAR), 34 CFR 
75.105(c)(3), the Secretary sets aside 
funds and gives an absolute preference 
to applications that respond to one of 
the final priorities described in this 
notice for fiscal year 1991. An absolute 
preference is one that permits the 
Secretary to select for funding only 


those applications proposing projects 
that meet one of these priorities. 

The publication of these final 
priorities does not bind the United 
States Department of Education to fund 
projects in any or all of these services 
areas, unless otherwise specified by 
statute. Funding of particular projects 
depends on the availability of funds and 
the quality of the applications received. 

The following final priorities represent 
areas in which RSA plans to support 
service activities through grants in three 
programs. Brief descriptions of these 
three programs follow. 

The program of Special Projects and 
Demonstrations for Providing 
Vocational Rehabilitation Services to 
Individuals with Severe Handicaps is 
authorized by title III, section 311(a)(1) 
of the Rehabilitation Act of 1973, as 
amended. Under this discretionary grant 
program, Federal support may be 
provided to States and public and other 
nonprofit agencies and organizations to 
expand or otherwise improve 
rehabilitation services to individuals 
with severe handicaps. 

The Vocational Rehabilitation Service 
Projects Program for Migratory 
Agricultural and Seasonal Farmworkers 
with Handicaps, authorized by title III, 
section 312 of the Rehabilitation Act of 
1973, as amended, provides grants to 
State and local vocational rehabilitation 
agencies for vocational rehabilitation 
services to migratory agricultural 
workers with handicaps or seasonal 
farmworkers with handicaps. 

The Vocational Rehabilitation Service 
Program for American Indians with 
Handicaps, authorized by title I, section 
130 of the Rehabilitation Act of 1973, as 
amended, provides grants to Indian 
tribes and tribal consortia for vocational 
rehabilitation services to American 
Indians with handicaps who reside on 
Federal or State reservations. 


Final Priorities for the Program of 
Special Projects and Demonstrations for 
Providing Vocational Rehabilitation 
Services to Individuals With Severe 
Handicaps 
Priority 1—Specific Learning Disabilities 
In 1987, the Rehabilitation Services 
Administration awarded an evaluation 
contract to Berkeley Planning 
Associates to assess the rehabilitation 
efforts made by State vocational 
rehabilitation agencies, and identify 
changes needed to expand and improve 
the nature, scope, and quality of 
services, to persons with severe learning 
disabilities. Berkeley Planning 
Associates published a report in 1989 
that identified a number of program 
areas in the vocational rehabilitation 


9817 


service delivery system that needed 
improvement. After release of the report, 
the Rehabilitation Services 
Administration established an internal 
workgroup to identify issues of concern 
pertaining to the provision of services to 
persons with specific learning 
disabilities. The recommendations of 
both the Berkeley Planning Associates 
report and the Specific Learning 
Disabilities Workgroup indicated that 
the work of State vocational 
rehabilitation agencies could be 
improved by providing services in the 
areas of peer support groups, self- 
advocacy skills, social skills training, 
and specialized support for persons with 
specific learning disabilities in 
vocational training, educational 
programs, or employment settings. 

In order to improve services to 
persons with specific learning 
disabilities who are applying for or 
receiving vocational rehabilitation 
services, priority will be given to 
projects that propose to implement 
models of support services in the 
provision of rehabilitation services to 
individuals with specific learning 
disabilities. The project must provide a 
range of support services appropriate to 
the needs of individuals with specific 
learning disabilities that includes, but is 
not limited to, a combination of the 
following: use of peer support groups, 
self advocacy and consumer advocacy 
skills training, disability awareness, 
interpersonal and social skills 
development training, and specialized 
support for persons with learning 
disabilities in vocational or educational 
programs or employment settings. These 
services must be provided during the 
entire vocational rehabilitation process, 
beginning with the application for 
vocational rehabilitation services and 
continuing through the post-employment 
phase. The project must involve 
representatives of peer support groups 
or other individuals with learning 
disabilities in an advisory or functional 
capacity. The project must develop, after 
the award, strategies to promote the use 
of collaborative activities between 
facilities and other community-based 
resources in serving this disability 
population. 

The project must demonstrate an 
appropriate approach to service 
delivery, the specific outcomes to be 
pursued and measured, and the methods 
to be used to evaluate the effectiveness 
of that approach. 


Priority 2—Long-term Mental Illness 


The Rehabilitation Services 
Administration supported a study titled 
Best Practice Study of Vocational 
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the Rehabilitation Services 
Administration encourage State 
vocational rehabilitation agencies to use 
psychosocial rehabilitation facilities in 
an effort to reduce this barrier. 
Psychosocial rehabilitation agencies - 
have made an important contribution to 
the rehabilitation of persons with long- 
term mental iliness through the 
development of support services such as 
housing and monitoring of medication. 

. Psychosocial rehabilitation agencies 
also have developed an array of 
vocational rehabilitation services that 
has historically been effective with 
persons who have long-term mental 
illness. However, State vocational 
rehabilitation agencies report that 
individual psychosocial rehabilitation 
facilities vary in their emphasis on and 
capacity to provide community-based 
vocational rehabilitation services 
developed by the psychosocial 
rehabilitation field. On the other hand, 
while traditional rehabilitation facilities 
currently serve a growing segment of 
individuals with long-term mental 
illness, they often lack the resources 
necessary to address the psychosocial 
needs of these individuals. Therefore, 
this priority promotes collaboration 
between vocational rehabilitation 
providers and 
rehabilitation agencies as both facilities 
seek to develop or expand their 
capacities to provide effective 
vocational rehabilitation and other 
support services to persons with long- 
term mental iliness. 

In order to improve outcomes for 
individuals with long-term mental 
illness, priority will be given to projects 
that demonstrate a local, community- 
based approach to providing services to 
individuals with long-term mental 
illness. The project must develop, 
evaluate, and implement, after the 
award, strategies that provide for—{1)} 
Increased collaboration between 
traditional rehabilitation facilities and 
psychosocial and other programs that 
effectively serve individuals with long- 
term mental illness; {2) improvement in 
the knowledge and skills of staff in 
accessing and collaborating with 
available community resources and 
facilities; and (3) a variety of support 
services, including vocationally focused 
follow-up services after job placement. 

The project must demonstrate an 

appropriate approach to service 
delivery, the specific outcomes to be 


pursued and measured, and the methods 
to be used to evaluate the effectiveness 
of that approach. 

FOR FURTHER INFORMATION CONTACT: 
Richard Melia, Ph.D., Office of 
Developmental Programs, Rehabilitation 
Services Administration, Department of 
Education, 400 Maryland Avenue, SW., 
room 3324 Switzer, W. DC 
20202-2649. Telephone: {202) 732-1400; 
deaf and hearing impaired persons may 
call the Federal wa Daal Party Relay 
Service on 1-800-877-8339. 


Final Priority for the Vocational 
Rehabilitation Service Projects Program 
for Migratory Agricultural and Seasonal 
Farmworkers With Handicaps 


RSA data do not provide an adequate 
or accurate. measure of the impact of 
vocational rehabilitation services for 
migratory and seasonal farmworkers 
(MSFWs). However, from the latest 
report on MSFWs completed in 
September 1987, RSA learned that from 
the clients’ perspective, the most 
important benefit of the vocational 
rehabilitation program is the receipt of 
medical services, including both 
physical restoration and diagnostic 
services. Few clients felt that increased 
employability s one of the major 
benefits of the vocational rehabilitation 
services they had received. Although the 
MSFWs who were rehabilitated 
expected their jobs to last longer, the 
evidence suggests that the long-term 
benefits are difficult to measure. 
Although rehabilitation may involve 
movement into a non-agricultural 
occupation, these jobs are usually low- 
skilled ones in service industries. 

Field work, irrigating, cultivating, and 
harvesting require strenuous physical 
labor, repetitive motion, the use of 
power equipment, working in poor 
weather conditions, and exposure to 
agricultural chemicals. The very nature 
of these jobs puts the MSFWs with 
handicaps at greater risk of becoming ill 
or sustaining injuries. 

The traditional model of vocational 
rehabilitation services does not focus on 
two important issues faced in the 
rehabilitation of MSFWs. These issues 
are: (1) The role of prevention in 
addressing the health aspects of 
farmworker disability and (2) the 
rehabilitation of MSFWsin — 
nonagricultural jobs that are fixed in 
location. Increased program attention is 
needed to develop effective strategies to 
expand employment options for MSFWs 
with handicaps. 

Priority will be given to those projects 
that develop and implement effective 
methods to expand MSFWs’ 
employment options to jobs other than 


_ Migratory and seasonal farmwork. 

' Projects must develop and implement a 
vocational rehabilitation training model 
that focuses on providing skills training 
in high demand occupations in a fixed 
location. The project must develop 
strategies that provide a full range of 
services, including guidance and 
counseling; preventive education in 
addressing the health aspects of 
farmworker and other employment- 
related disabilities; vocational retraining 
that includes assistance in improving 
English language skills, as needed, as 
part of an integrated program; work 
evaluation; and individual skill or 
competencies development leading to 
alternative job placements outside of 
migratory and seasonal farmwork. 

FOR FURTHER INFORMATION CONTACT: 
Edward Hofler, Office of Developmental 
Programs, Rehabilitation Services 
Administration, Department of 
Education, 400 Maryland Avenue, SW.., 
room 3318 Switzer, Washington, DC 
20202-2649. Telephone: (202) 732-1332; 
deaf and hearing impaired persons may 
call the Federal Dual Party Relay 
Service on 1-800-877-8339. 


Final Priority for the Vocational 


\ Rehabilitation Service Program for 


American Indians With Handicaps 

A 1987 study of the problems and 
needs of American Indians with 
handicaps indicates that certain types of 


_health and educationally related 


disabilities are disproportionately 
represented in the American Indian 
population, accounting for much of the 
disparity in the disability status 
between American Indians and other 
individuals. Alcoholism is a major 
contributor to death and disability 
among American Indians. American 
Indians are three times more likely to be 
hospitalized for alcohol dependency 
than individuals from the general 
population. Between the ages of 15 
through 34 years, American Indians are 
over 11 times more likely to die due to. 
alcoholism when compared to the death 


Tate for all races. 


Priority will be given to projects that 
develop a component of their overall 
vocational rehabilitation service 
program to establish appropriate 
linkages with alcohol treatment centers 
and counseling services for American 
Indians with alcohol dependency. 
Projects must include strategies that 
create or augment a vocational 
rehabilitation component that assists 
American Indians with alcohol 
dependency to obtain competitive 
employment. The project must develop 
and implement appropriate strategies 
that will increase cooperation with 
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support resources and treatment centers 
such as those provided through the 
Indian Health Service, the Bureau of 
Indian Affairs, other government 
detoxification centers, and other acute 
care facilities utilized in the 
rehabilitation process. The project must 
also include strategies that support 
improvements in the professional skills 
of vocational rehabilitation staff, 
including counselors, to enhance the 
overall services available to alcohol- 
dependent American Indians. The 
project must also coordinate activities 
among respective State agencies, 
Rehabilitation Continuing Education 
Programs, Rehabilitation Research and 
Training Centers, and other established 
rehabilitation resources that enhance 
the provision of vocational 
rehabilitation services and increase 
opportunities for gainful employment. 


For further information contact: 
Edward Hofler, Office of Developmental 
Programs, Rehabilitation Services 
Administration, Department of 
Education, 400 Maryland Avenue, SW., 
room 3318, Switzer, Washington, DC, 
20202-2649. Telephone: (202) 732-1332; 
deaf and hearing impaired persons may 
call the Federal Dual Party Relay 
Service on 1-800-877-8339. 


Intergovernmental review: The 
program of Special Projects and 
Demonstrations for Providing 
Vocational Rehabilitation Services to 
Individuals with Severe Handicaps and 
the Vocational Rehabilitation Service 
Projects Program for Migratory 
Agricultural and Seasonal Farmworkers 
are subject to the requirements of 
Executive Order 12372 and the 
regulations in 34 CFR part 79. The 
objective of the Executive order is to 
foster an intergovernmental partnership 
and a strengthened federalism by 
relying on processes developed by State 
and local governments for coordination 
and review of proposed Federal 
financial assistance. 


In accordance with the order, this 
document is intended to provide early 
notification of the Department's specific 
plans and actions for these programs. 


(29 U.S.C. 777a(a)(1), 777b, and 750) 


(Catalog of Federal Domestic Assistance 
Numbers: 84.235, Special Projecte and 
Demonstrations for Providing Vocational 
Rehabilitation Services to Individuals with 
Severe Handicaps; 84.128G, Vocational 
Rehabilitation Service Projects Program for 
Migratory Agricultural and Seasonal 
Farmworkers with Handicaps; and 84.128H, 


Vocational Rehabilitation Service 

for American Indians with Handicaps) 
Dated: March 1, 1991. 

Ted Sanders, 

Acting Secretary of Education. 

[FR Doc. 91-5313 Filed 3-6-91; 8:45 am] 

BILLING CODE 4000-01-M 


DEPARTMENT OF EDUCATION 
[CFDA No.: 84.235] 


Program of Special Projects and 


Demonstrations for Providing 
Vocational Rehabilitation Services to 


Individuals With Severe Handicaps; 
Invitations for Applications for New 
Awards for Fiscal Year (FY) 1991 


Purpose of program: To provide 
support to States and other public and 
nonprofit agencies and organizations to 
expand or otherwise improve 
rehabilitation services to individuals 
with severe handicaps. 

Eligible applicants: States and public 
and nonprofit agencies and 
organizations are eligible to apply for 
awards under this program. 

Deadline for transmittal of 
applications: April.30, 1991. 

Deadline for intergovernmental 
review: July 1, 1991. 

Applications available: March 15, 
1991. 

Available funds: $992,000. 

Estimated range of awards: $60,000- 
150,000. 

Awards are to be made in two priority 
categories. Specific information 
regarding the estimated funds and 
number of awards for each priority 
appears in the chart in this notice. 

Note: The Department is not bound by any 
estimates in this notice. 


Project period: Up to 36 months. 

Applicable regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 85, 
and 86; and (b) the regulations for this 
program in 34 CFR parts 369 and 373. 

The priorities in the notice of final 
priorities for this program, as published 
in this issue of the Federal Register, also 
apply. . 

For applications or information 
contact: Bruce Rose, U.S. Department of 
Education, 400 Maryland Avenue SW., 
room 3332, Switzer Building, 
Washington, DC 20202-2649. To request 
an application, call (202) 732-1351; to 
receive further information, call (202) 
732-1325; deaf and hearing-impaired 
persons may call the Federal Dual Party 
Relay Service on 1-800-877-8339. 


Authority: 29 U.S.C. 777a(a)(1). 


Dated: March 1, 1991. 
Robert R. Davila, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 


PROGRAM OF SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PROVIDING VO- 
CATIONAL REHABILITATION SERVICES TO 
INDIVIDUALS WITH SEVERE HANDICAPS 


[FR Doc. 91-5314 Filed 3-6-91; 8:45 am] 
BILLING CODE 4000-01-M 


[CFDA No.: 84.128G] 


Vocational Rehabilitation Service 
Projects Program for Migratory 
Agricultural and Seasonal 
Farmworkers With Handicaps; 
Invitation for for New 
Awards for Fiscal Year (FY) 1991. 


Purpose of program: To provide grants 
to State or local vocational 
rehabilitation agencies for vocational 
rehabilitation services to migratory 
agricultural workers with handicaps or 
seasonal farmworkers with handicaps. 

Eligible applicants: State vocational 
rehabilitation agencies or local agencies 
administering a vocational 
rehabilitation program under written 
agreements with State agencies are 
eligible to apply for awards under this 
program. A State agency may, if it 
chooses, enter into an agreement with 
the State vocational rehabilitation 
agencies of one or more other States to 
develop a cooperative program for the 
provision of vocational rehabilitation 
services. 

Deadline for transmittal of 
applications: April 30, 1991. 

Deadline for intergovernmental 
review: July 1, 1991. 

Applications available: March 15, 


991. 
Available funds: $142,592. 
Estimated range of awards: $60,000- 
$85,000. 
Estimated number of Awards: 2. 


Note: The Department is not bound by any 
estimates in this notice. 


Project period: Up to 36 months. 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 


1 





34 CFR parts 75, 77, 79, 80, 81, 82, and 85; 
and (b) The regulations for this program 
in 34 CFR parts 369 and 375. 

The priorities in the notice of final 
priorities for this program, as published 
in this issue of the Federal Register, also 
apply. 

For applications or information 
contact: Bruce Rose, U.S. Department of 
Education, 400 Maryland Avenue SW., 
room 3332, Switzer Building, 
Washington, DC 20202-2649. To request 
an application, call (202) 732-1351; to 
receive further information, call (202) 
732-1325; deaf and hearing impaired 
persons may call the Federal Dual Party 
Relay Service on 1-800-877-8339. 

Authority: 29 US.C. 777b. 

Dated: March 1, 1991. 

Robert R. Davila, 

Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 
[FR Doc. 91-5315 Filed 3-6-91; 8:45 am] 
BILLING CODE 4000-01-M 


[CFDA No.: 84.128H] 


Vocational Rehabilitation Service 
Projects For American Indians With 
Handicaps; Invitations for Applications 
for New Awards for Fiscal Year (FY) 
1991. 


Purpose of program: To provide grants 
to governing bodies of Indian tribes and 
tribal consortia for vocational 
rehabilitation services to American 
Indians with handicaps who reside on 
Federal or State reservations. 

ee Applicants: Governing bodies 
of Indian tribes and consortia of those 
governing bodies located on Federal and 
State reservations are eligible to apply 
for awards under this 

Deadline for transmittal of 
applications: April 26, 1991. 

Applications available: March 11, 


1991. 

Available funds: $427,533. 

Estimated range of awards: $50,000- 
$200,000. 

Estimated average size of awards: 
$140,000. 

Estimated number of awards: 3. 


Note: The Department is not bound by any 
estimates in this notice. 
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Project period: Up to 36 months. 

Applicable ees {a) yg 
Education Department Genera 
Administrative Regulations a in 
34 CFR parts 75, 77, 80, 81, 82, and 85; 
and (b) The regulations for this program 
in 34 CFR parts 369 and 371. 

The priorities in the notice of final 
priorities for this program, as published 
in this issue of the Federal Register, also 
apply. 

For Applications or Information 
Contact: Bruce Rose, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Room 3332, Switzer Building, 
Washington, DC. 20202-2649. To request 
an application, call (202) 732-1351; to 
receive further information, call (202) 
732-1325; deaf and hearing impaired 


_ persons may call the Federal Dual Party 


Relay Service on 1-800-877-8339. 
Authority: 29 U.S.C. 750{a). 
Dated: March 1, 1991. 
Robert R. Davila, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 
[FR Doc. 91-5316 Filed 3-86-91; 8:45 am] 
BILLING CODE 4000-01-M 
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24 CFR Part 791 
[Docket No. R-91-1284; FR-1896-F-04) 
RIN 2501-AA88 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


SUMMARY: This final rule codifies at 24 
CFR part 791 HUD'’s regulations for the 
allocation of housing assistance funds 
and their competitive distribution. The 
final rule contains an explicit 
description of the allocation formula and 
procedures, deletes specific 
requirements on allocating funds in 
accordance with approved housing 
assistance plans (HAPs), eliminates the 
requirement for local consultation in the 
allocation process, deletes repealed 
eligibility categories from the 
Headquarters Reserve Authority, 


Send comments regarding this burden 
estimate, or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban ~ 
Development, Rules Docket Clerk, 451 
Seventh Street SW., room 10276, 
Washington, DC 20410; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 


I. Background 


Part 791 describes the roles of HUD 
and the local governments in the 
allocation of assisted housing funds and 
in the review of applications for housing 
assistance under a variety of HUD 
programs. The principal statutory 
authority for part 791 is contained in 
section 213 of the Housing and 
Community Development Act of 1974 (42 
U.S.C. 1439). Section 213(d) requires that 
housing assistance be allocated on the 
basis of a formula which takes into 


prescribes competitive methods of fund 
distribution, and indicates related public 
disclosure requirements. 

This final rule also consolidates local 
government submission requirements 
and HUD criteria for the review of 
applications for housing assistance in 
one location. It expressly permits the 
approval of applications in situations 
where the locality has been making a 
good faith effort to meet its three-year 
HAP goals in a proportional manner, but 
has been unable to do so because of 
insufficient financial resources from 
HUD or other sources. 

EFFECTIVE DATE: This final rule is 
effective on April 8, 1991. 


FOR FURTHER INFORMATION CONTACT: 
For the Public and Indian Housing 
program, Nancy S. Chisholm, Director, 
Office of Policy, Room 4118, Department 
of Housing and Urban Development, 451 
Seventh Street SW., Washington, DC 
20410-0500, telephone (202) 708-0713. 
Hearing- or speech-impaired individuals 
may call HUD'’s TDD number (202) 708- 
0850. For other assisted housing 
programs, Stephen W. Cooley, Office of 
Operations, room 9220, Department of 


ceeeeserscecs. 


account the relative needs of different 
States, areas and communities. Relative 
need is to be determined based upon 
data as to population, poverty, housing 
overcrowding, housing vacancies, 
amount of substandard housing, and 
other objectively measurable conditions. 
Section 213(a) establishes procedures 
for assuring that, to the maximum extent 
practicable, housing assistance funds 
are used to meet the needs and goals 
identified in the locality’s Housing 
Assistance Plan (HAP). 

On July 3, 1990 (55 FR 23670), HUD 
published a proposed rule to conform 
with statutory changes made by the 
Housing and Urban-Rural Recovery Act 
of 1983 and to incorporate the allocation 
and competitive distribution provisions 
of the Department of Housing and Urban 
Development Reform Act of 1989 (the 
Reform Act) (Pub. L. 101-235; Dec. 15, 
1989). 


Housing and Urban Development, 451 © 
Seventh Street SW., Washington, DC 
20410-£290, telephone (202) 708-2454. 
Hearing- or speech-impaired individuals 
may call HUD’s TDD number (202) 755- 
4594. (These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: 


Information Collection 


The information collection 
requirements contained in § 791.204 
have been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980, and have been approved 
under OMB control numbers 2502-0441 
and 2577-0129. Public reporting burden 
for the collection of information 
requirements contained in this final rule 
are estimated to include the time for 
reviewing the instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

In accordance with 5 CFR 1320.21, the 
following table discloses the 
Department's estimated burden for each 
of the collections of information in this 


sen eececececececocececeoecorsoees: 


Section 8 Certificates and Housing VOUCHETS snnnnnnn. 


II. Public Comments 


The Department received six public 
comments on the June 11, 1990, proposed 
rule. The commenters included two 
national housing associations, two 
cities, one State, and one housing 
authority. HUD has used these 
comments in developing the provisions 
of this final rule. The comments on the 
proposed rule are discussed below. 

The District of Columbia Government 
(DC) proposed that the section 213 
review and comment procedure be 
revised at § 791.202 to require that a 
copy of each housing assistance 
application be furnished to the chief 
executive officer of the locality. The 
regulation already requires that the 
HUD Field Office notification identify 
the housing program; the housing type; 
the number of units by bedroom size 
and household type; the proposed 
location; whether the number of units in 
the application, taken together with 
other previously approved applications, 
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came from the State of New Jersey 
Department of Community Affairs which 
stated its support for the relaxation in 
the proposed rule concerning approval 
of applications without regard to 
variations from household type goals or 
housing type preference. 

All other public comments dealt with 
the allocation and distribution 
provisions of subpart D. The City of 
Phoenix, Arizona, two 
reservations concerning the factors used 
to determine lower income housing need 
data under § 791.402. First, Phoenix 
urged consideration of relative housing 
need data as well as absolute need 
indicators. It suggested that a city with a 
high percentage of renter households 
living in poverty suffers a greater impact 
than cities with a small percentage but 
higher absolute numbers of renter 
households living in poverty. The 
Department believes emphasis on actual 
numbers of rental households living in 
poverty provides a more dependable 
need count. Scarce housing assistance 
funds are allocated to serve households 
across the country, not in any particular 
given community. Further, the factor in 
question does represent a further 
targeting by the Department to 
households living in poverty rather than 
those formerly considered under the 
formula who had incomes at 50 percent 
of median income. 

Phoenix also expressed concern with 
the definition of substandard housing at 
§ 791.402(b)(5) because it favors older 
cities which contain a large number of 
homes built prior to 1940. The 
Department observes that this definition 
is two-fold. It is tied to the number of 
housing units built before 1940 but 
which also are occupied by renter 
households with annual incomes at or 
below the poverty level. Phoenix 
recommended use of HAP data to record 
substandard housing. But communities 
elect self-initiated definitions of 
substandard housing which do not lend 
themselves to a formula allocation of 
funds. Similarly, DC suggested use of 
Census annual housing survey data for 
substandard housing, but the annual 
housing survey is only available for 44 
out of the 338 metropolitan statistical 
areas in the country. While this system 


affords rich data, its limited availability 
forecloses its utility for broad, national 
allocational purposes. 

Nevertheless, the Department is of 
course attentive to the need to use the 
most reliable and best data available. 
As part of our ongoing responsibility to 
achieve that we will be 
analyzing the results of the 1990 Census 
to see how that may alter the course and 
improve even more the objective 
structure of the allocation formula. 

A final comment on the formula 
factors was also made by DC which 
recommended that heavier weight be 
applied to renters with severely high 
rent payments in relation to income, 
analogizing such a change to the 
statutory requirements in the United 
States Housing Act of 1937 for 
preferences in tenant selection to those 
paying more than 50 percent of income 
for rent. That statutory preference is a 
tenant selection mechanism and it does 
not necessarily signal inconsistency 
with the provision of § 791.402(b){6), to 
which DC referred, that identifies, 
among other objectively measurable 
conditions, “the number of renter 
households with incomes below 
specified levels and paying a gross rent 
of more than 30 percent of household 
income.” The listing is illustrative. 
Theoretically, a 50 percent income-for- 
rent category might be used, but the 
Department has reservations about the 
possible imbalance between such an 
allocation system and the actual use and 
demand arising out of other legal 
requirements (e.g., rental rehabilitation 
program needs). Again, the Department 
looks to 1990 Census data for further 
compatibility of available need 
indicators with a formula allocation of 
housing assistance resources. 

A number of commenters addressed 
the allocation process itself. A 
commenter on behalf of the National 
Leased Housing Association (NLHA) 
questioned the advisability of allocating 
to Field Offices the budget authority 
under § 791.403(b)(1) for uses which the 
Secretary determines are incapable of 
geographical allocation. The commenter 
correctly perceived that decisions on 
nonallocability would probably have to 
be made in the Central Office. Although 
that is the case, the budget authority is 
then allocated to Field Offices for them 
to obligate. 

DC recommended that § 791.403(b)(2) 
should be revised to incorporate 
expressly a cross-reference to 
§ 791.402(e). Paragraph (e) authorizes 
adjustments of the housing needs 
percentages derived in paragraph (qd), 
based on criteria in phs (b) and 
(c). While its inclusion in § 791.403(b){2) 


BEST COPY AVAILABLE 


might otherwise be implied, the 
Department agrees with the comment. 
This final rule makes the cross- 
reference. 

NLHA further recommended that the 
provision in § 791.403{c) for annual 
publication of allocations be subject to 
an additional requirement for timely 
publication which may be more frequent 
than annually, and that housing needs 
determinations and allocation decisions 
be made available for public review. 
The proposed rule followed the 
requirement in section 102(a)(4)(D) of 
the Reform Act that the Secretary 
publish a notice of allocation of 
assistance under this part “at least” 
annually. Should the Department 
determine more frequent publication is 
necessary and appropriate, the existing 
text affords that latitude. As for public 
review of calculations and allocation 
decisions, the Department believes it 
would be administratively burdensome 
to create a new structure and prefers to 
let interested parties rely on the 
availability of HUD documents as 
provided under the Freedom of 
Information Act. 

With respect to the competition 
provisions of § 791.406, the National 
Association of Housing and 
Redevelopment Officials (NAHRO), the 
Housing Authority of the County of 
Santa Clara (Santa Clara PHA), and DC 
all urged more detailed description of 
the competitive rules to which allocated 
funds are subject. These comments 
misconceive the thrust of this rule. 
Section 101(c) of the Reform Act 
requires the application of a competitive 
distribution of all assistance which is 
fair shared. The regulation at § 791.406 
constitutes the basic superstructure for 
carrying out that requirement. However, 
as the regulation states, the specific 
selection criteria will be promulgated in 
regulations or in Federal Register 
notices. These regulations and notices 
typically will be issued program-by- 
program in order to reflect the various 
need indicia, program requirements, and 
appropriate factors for selection under 
those programs. 

In this context, DC questioned the 
approach used in FY 1990 for allocating 
section 8 certificates and vouchers, 
especially with respect to the program 
requirement that the number of units for 
which a PHA applies should not exceed 
the greater of 10 percent of existing 
vouchers/ certificates or 50 units. Again, 
this is an issue more pertinent for public 
comment with respect to section 8 
regulations and NOFAs. However, the 
Department believes it appropriate to 
discuss the issue here in its additional 
aspect regarding the establishment of 





allocation areas. Specifically, DC . 
questioned the inability under the 
proposed rule for a Field Office to 
reallocate funds outside a State without 
Assistant Secretary approval. This 
provision is unchanged from the existing 
rule; and implements reallocation 
provisions of section 213(d)(1) enacted 
in 1980. Further, DC has for many years 
been part of an allocation area 
comprising itself and the Washington 
metropolitan area portions of the States 
of Maryland and Virginia, which fall 
within the jurisdiction of the HUD 
Washington, DC, Field Office. While the 
Department could establish smaller 
allocation areas within this Field Office 
jurisdiction, as applied to DC such a 
policy would conflict with the 
competitive thrust of the rule at 

§ 791.404(b)(1), which requires that each 
allocation area contain “at least three 
eligible entities [as] viable competitors 
for funds in the allocation area.” There 
are not three viable competitors for 
section 8 vouchers/certificates in DC 
alone. 

The final component of the regulation 
which drew public comment was 
§ 791.407, which establishes in a 
separate section the rules regarding the 
Headquarters Reserve. The 
Headquarters Reserve was most 
recently amended by section 104 of the 
Reform Act. NLHA questioned the need 
for the provision in § 791.407(b) that 
specific instructions governing access to 
the Headquarters Reserve would be 
published in the Federal Register, as 
necessary. NLHA observes that 
emergencies and disasters do not lend 
themselves to the delay that any 
publication requirement would entail. 
But the Headquarters Reserve is 
available for other purposes, such as 
housing in support of desegregation 
efforts. To the extent instructions in the 
Federal Register would be necessary in 
that regard, the rule so provides. NLHA 
emphasizes instead a published listing 
of projects which are funded from the 
Reserve to promote accountability and 
public review. Section 102{a)(4) of the 
Reform Act, captioned “HUD 
Accountability”, contains a variety of 
documentation decision requirements to 
promote these objectives, and 
specifically, Federal Register notice 
publication of all funding decisions 
made by the Department. This 
requirement was the subject of a 
separate proposed rule published on 
June 19, 1990, at 55 FR 25036. 

The Santa Clara PHA recommended 
that the Headquarters Reserve be 
considered for funding Rental 
Rehabilitation Program (RRP) demands. 
This recommendation was accompanied 


by criticism of the Section 8 Certificate 
NOFA's emphasis on Operation 
Bootstrap and homeless program 
initiatives. The latter discussion is not 
immediately germane to this final rule. 
With respect to the Headquarters 
Reserve, section 104 of the Reform Act 
narrowly targets assistance under that 
program for purposes which do not 
include the RRP as such. This PHA also 
recommended use of carryover funds for 
RRP needs. Neither the proposed rule 
nor the final rule focuses on carryover 
as a separate funding authority. 
However, the preamble to the proposed 
tule did observe the requirements of 
section 8(u) of the United States 
Housing Act of 1937 regarding 
availability of certificates and vouchers 
for residents of rental rehabilitation 
projects. (55 FR 23675.) The comment 
noted that 


In order to make feasible the allocation of 
housing voucher assistance in geographic 
“fair shares” which incorporate the foregoing 
requirements for allocation of resources, 
projected rental rehabilitation demand for 
vouchers would have to be considered in the 
establishment of allocation areas. Once the 
funds were so allocated, the competition 
rules would prevail, but the specific selection 
criteria would address the above provisions 
and would strongly enhance a favorable 
competitive position consistent with the 
allocation policy of section 8(u)(3). 


Finally, NLHA recommended 
inclusion of a provision permitting 
waiver of the regulations in appropriate 
circumstances. As is the case with the 
program regulations governing HUD's 
assisted housing programs at chapters 
VIII and IX of title 24, so too the existing 
rules covering part 791 are subject to 
§ 799.101, which authorizes the 
Secretary, “upon determination of good 
cause” and subject to statutory 
limitations, to waive any provision of 
chapter VII. As NLHA further noted, any 
such waiver is subject to Federal 
Register publication and the other 
requirements of section 106 of the 
Reform Act. 


Ill. Cranston-Gonzalez Act 


The Department notes changes in the 
Cranston-Gonzalez National Affordable 
Housing Act (Pub. L. 101-625; Nov. 28, 
1990; hereafter, “‘NAHA”) which are 
related to part 791. In addition, NAHA 
amends the manner in which HAPs will 
operate after FY 1991. Although little 
substantive revision of part 791 is 
required, all of these changes are 
discussed immediately below. 


Section 202 Exclusion 


Section 801 of NAHA substantially 
revises the section 202 program of loans 
for the elderly. As here pertinent, 
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section 801(b) amended section 213(a) of 
the Housing and Community 
Development Act of 1974 so as to strike 
the section 202 program from its 
coverage. As a consequence, the review 
and comment procedures statutorily 
provided in section 213 (a) and (b) no 
longer apply to section 202 and this rule 
deletes the program from their coverage. 
However, the Department intends to 
continue to apply the fair sharing 
formula in subpart D to section 202 and 
so its coverage there is retained. 


Family Self-Sufficiency Program 


Section 554 of NAHA added section 
23 to the United States Housing Act of 
1937, establishing the Family Self- 
Sufficiency Program under section 23. 
Section 23(i)(4) states that 
notwithstanding section 213(d), the 
Secretary shall reserve for allocation not 
less than ten percent of FY 1991 and 
1992 budget authority for section 8 
certificates and vouchers for families 
not currently receiving assistance, and 
for the same two fiscal years not less 
than ten percent of available public 
housing developmental assistance 
(excluding amounts for major 
reconstruction of obsolete projects). 
Because the effect of this treatment is to 
insulate such amounts from fair sharing, 
this rule expressly refers to Family Self- 
Sufficiency Program set-asides in 
§ 570.403(b)(1), which covers budget 
authority needed for uses incapable of 
geographical allocation by the formula. 


Distribution of Section 8 Certificates 


Section 556 of NAHA amended the 
fair sharing provisions of section 
213(d)(1)(A) to include a requirement 
that section 8 certificates be allocated in 
a manner that enables participating 
jurisdictions to carry out, to the 
maximum extent practicable, 
Comprehensive Housing Affordability 
Strategies (CHASes) approved in 
accordance with section 105 of NAHA. 
These participating jurisdictions are to 
submit recommendations to the 
Secretary for such allocation in 
accordance with procedures that the 
Secretary determines to be appropriate 
to permit allocation of such assistance 
to be made on the basis of timely and 
complete information. The 1990 
statutory amendment makes clear that it 
is not to “be construed to prevent, alter, 
or otherwise affect the application of 
the” fair share formula. 

The Department will develop 
appropriate procedures to solicit these 
recommendations. Pending development 
of CHASes, and receipt and action on 
such recommendations, and given the 


- statutory imperative not to disturb the 
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fair share formula, no change is made in 
part 791 at this time. 


Resolution Trust Corporation Properties 


Section 804(e) exempts projects 
acquired from the Resolution Trust 
Corporation under section 21(A)(c) of 
the Federal Home Loan Bank Act from 
the requirement in section 213(d)(1)(A) 
that assistance under section 202 be 
allocated in a manner that ensures that 
awards of section 202 assistance are 
made for projects of sufficient size to 
accommodate facilities for supportive 
services appropriate to the needs of 
frail, elderly residents. As indicated 
above, section 801 removed the section 
202 program from coverage under 
section 213, but the Department intends 
to continue to fair share section 202 
assistance under part 791. The 
incorporation of the sufficient size 
allocation requirement, added by the 
Reform Act, is found at § 791.404(b)(1). 
This Final Rule amends § 791.404(b)(1) 
to include the NAHA exception for 
projects acquired from the Resolution 
Trust Corporation. 


HOPE Programs 


Title IV of NAHA created three 
different HOPE homeownership 
programs: HOPE for public and Indian 
housing homeownership (HOPE 1); 
HOPE for homeownership of multifamily 
units (HOPE 2; and HOPE for 
homeownership of single family homes 
(HOPE 3). The provision of section 8 
tenant-based assistance is pivotal in the 
HOPE programs. Both the HOPE 1 and 
HOPE 2 enabling legislation authorize 
the Secretary to reserve authority to 
provide rental assistance under section 
8—in HOPE 1 to provide replacement 
housing, and in both HOPE 1 and 2 for 
nonpurchasing tenants for use in 
another project. 

In addition, section 803 of the 
Cranston-Gonzalez National Affordable 
Housing Act establishes the HOPE for 
Elderly Independence Program 
authorizing the use of up to 1,500 
incremental vouchers and certificates to 
be awarded under a national 
competition. 

The proposed rule published on July 3, 
1990, included in § 791.403(b)(1) the 
codification by section 101 of the Reform 
Act of HUD's practice of “taking off the 
top” of housing allocations any monies 
which cannot be geographically 
allocated under the fair share formula of 
section 213(d) of the Housing and 
Community Development Act of 1974, as 
amended. That amendment of part 791 
would have limited the availability 
under this authority to two categories. 
The first category involves funding 
explicitly mentioned in the statute (for 


example, amendments of existing 
contracts; replacement housing in 
connection with the demolition or 
disposition of public and Indian 
housing). The second is “such other 
assistance which (i) The Secretary so 
determines to be incapable of 
geographic allocation by formula and (ii) 
is the subject of a line item identification 
in the HUD appropriations law, or in the 
table customarily included in the 
Conference Report on the appropriation 
for the fiscal year in which the funds are 
to be allocated.” 

This final rule amends § 791.403(b)(1) 
to include among the funds incapable of 
geographic allocation any assistance 
which the Secretary determines to be 
necessary to carry out HOPE 1, HOPE 2, 
or HOPE for Elderly Independence. 

While this regulatory change will 
make feasible the provision of necessary 
section 8 certificates and vouchers 
authorized under HOPE 1 and 2 to be 
reserved for these programs, it will also 
accommodate funding programs which 
are required by statute to be 
administered by a national competition 
and which are subject to part 791 fair 
sharing, including HOPE 1 grants 
themselves (because they are funded 
under the U.S. Housing Act of 1937, to 
which section 213 applies) and the 
section 8 assistance in HOPE for Elderly 
Independence, and which for any reason 
are not identified in line item 
Sega or the Conference Report 
table. 


Comprehensive Housing Affordability 
Strategies 


Section 105 of NAHA requires State 
and local housing affordability 
strategies to be in place before the 
Secretary can provide assistance under 
certain programs. An interim rule 
implementing section 105 for the 
comprehensive housing affordability 
strategy (CHAS) under 24 CFR Part 91 
was published on February 4, 1991 (56 
FR 4480). 

Further, section 905 of NAHA requires 
that communities certify that they are 
following a current HUD-approved 
CHAS in order to obtain an entitlement 
block grant under 24 CFR Part 570. 
Section 905 also expressly provides that 
in the alternative the certification can 
apply instead to a HAP approved by the 
Secretary “during the 180-day period 
beginning on the date of enactment of 
the Cranston-Gonzalez National 
Affordable Housing Act, or during such 
longer period as may be prescribed by 
the Secretary in any case for good 
cause.” Therefore, the CHAS will 
succeed the HAP as the authoritative 
housing planning document related to 
HUD assistance programs. But its effect 


will be deferred, since virtually all HAPs 
for FY 1991 were approved prior to 
enactment of NAHA. These HAPs will 
therefore run through FY 1991. 

More pertinent for purposes of this 
regulation, nothing in NAHA regarding 
the CHAS bears on part 971. NAHA did 
not transfer the review and comment 
provisions under section 213 (a) and (b) 
of the 1974 Act from the HAP to the 
CHAS. So, while part 791 will eventually 
be modified when all HAPS have 
expired, there is no corresponding need 
to amend this regulation in terms of the 
CHAS 


The only provision under subpart D 
affected by the CHAS is section 556 
discussed above and for which HUD 
will develop appropriate procedures. 


IV. Other Changes 


Another statutory change of 1990 
incorporated in this rule is inclusion in 
section 403(b)(2) of the separate 
discretionary authority for minimum 
State allocations which is contained in 
section 5 of Public Law 101-494, October 
31, 1990, which provided for the 
temporary extension of certain laws 
relating to housing and community 
development. 

The review and comment period 
provisions of § 791.203(a) § 791.304 are 
revised to authorize the Chief Executive 
Officer to submit final comments in 
advance of the notification letter 
furnished by HUD under § 791.202 and 
§ 791.303, respectively. Some PHAs and 
other applicants frequently find it 
advisable and more efficient to have 
obtained review and favorable comment 
by the Chief Executive Officer at the 
time the application is submitted. This 
change would expressly permit such 
coordination. 

The proposed rule had sought public 
comment whether the listing of purposes 
incapable of geographic allocation at 
§ 791.403(b)(1) should include 
replacement housing mandated 
statutorily for homeownership 
conversions of public housing projects 
under section 21 of the United States 
Housing Act of 1937 or provided for 
homeownership conversions under 
section 5(h) of the same Act. There was 
no public comment on this issue. The 
Department elects in this rule to take 
such possible needs into consideration, 
but in a way safeguarding and 
maximizing the fair sharing of 
assistance by adding a reference to such 
other uses that the Secretary determines 
are incapable of geographic allocation 
by formula and which are the subject of 
line item identification in the HUD 
appropriations law for the Fiscal Year, 
or in the table included in the 





Conference ton the HUD 
appropriation for the Fiscal Year in 
which the funds are to be allocated. 


IV. Other Matters 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk, Room 10276, Department 
of Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulations, issued on February 17, 
1981. Analysis of the rule indicates that 
it would not (1) Have an annual effect 
on the economy of $100 million or more; . 
(2) cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; and (3) have a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

In accordance with section 605{b) of 
the Regulatory Flexibility Act, the 
undersigned hereby certifies that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. The rule 


allocation of housing assistance funds 
and for local government and HUD 
review of applications for housing 
assistance, but would make no change 
in the economic impact of these 
procedures on smail entities. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that the policies contained 
in this rule do not have a potential 
significant impact on family formation, 
maintenance, and general well-being 
and, thus, are not subject to review 
under the Order. The rule does not 
affect the terms and conditions under 
ee ee 

stance under the affected 

ieGuadiiumdiaess 
inaaaeah as the Designated Official 
for HUD under section 6{a) of Executive 
Order 12612, Federalism, that the 
policies contained in this rule do not 
have federalism and, 
therefore, are not subject to review 


under that Order, This rule would not 
substantially alter the established roles 
of HUD and the States and local 
——— including PHAs, in 

the affected programs. 

* This rule was listed as item number 
1164 in the Department's Semiannual 
Agenda of Regulations, published on 
October 29, 1990 (55 FR 44530, 44542) in 
and the Regulatory Flexibility Act. 
and the atory ity Act. 

The programs in the Catalog of 
Federal Domestic Assistance which 
would be affected by this rule are as 
follows: 


14.108 Interest Reduction Payments—Rental 
and Cooperative Housing for Lower 
Income Families 


14.149 Rent tal Housing 
for Lower Income Families 
14.156 Lower Income Housing Assistance 


Program (Section 8) 
14.157 Housing for the Elderly or 
Handica 
14.177, Housing Voucher 
14.850 Public and Indian Housing 
14.851 Low Income 


Housing— 
Homeownership Opportunities for Low 
Income Families 


List of Subjects in 24 CFR Part 791 


Grant programs: Housing and 
Community Development; 
Intergovernmental relations; Housing. 

Accordingly, 24 CFR part 791 is 
amended as follows: 


PART 791—REVIEW OF 
APPLICATIONS FOR HOUSING 
ASSISTANCE AND ALLOCATION OF 
HOUSING ASSISTANCE FUNDS 


1. In part 791, the authority citation 
continues to read as follows: 

Authority: Section 213, Housing and 

Community ent Act of 1974, 42 
U.S.C. 1439; section 7(d), Department of 
Housing and Urban Development Act, 42 
U.S.C. 3535(d). 

2. Section 791.101 is revised to read as 
follows: 


§ 791.101 Applicability and scope. 

(a) This part describes the roles and 
responsibilities of HUD and local 
governments under section 213 of the 
Housing and Community Development 
Act of 1974 (42 U.S.C. 1437). It applies to 
the allocation of budget and loan 
authority, and the review and approval 
of applications for housing assistance 
under the United States Housing Act of 
1937 (42 U.S.C. 1437-1437q}, section 101 
of the Housing and Urban Development 
Act of 1965 (12 U.S.C. 1701s), and with 
respect to subpart D only, section 202 of 
the Housing Act of 1959 (12 U.S.C. 
1710q}, except as follows: 

(1) This part does not apply to 
programs for public housing operating 
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subsidy, public housing modernization, 
or rental rehabilitation grant assistance 
under sections 9, 14, or 17 of the United 
States Housing Act of 1937; and 

(2) Subpart D of this part does not 
apply to the allocation of budget 
authority for housing development grant 
assistance under section 17 of the U.S. 
Housing Act of 1937. 

(b) HUD and local government 
reviews of applications for housing 
assistance shall be based upon 
applicable housing assistance plans 
(HAPs) or comparable estimates of need 
for non-HAP areas. The three-year goals 
and preferences in the HAP apply to the 
fiscal year in which they are oe 
approved and the two succeeding fiscal 
years. 

3. In § 791.102, the definitions of 
“Areawide housing plan”, “Areawide 
planning organization (APO)”, “Contract 
authority”, “FmHA”, and “SMSA” are 
removed, and new or revised definitions 
of “Application for housing assistance”, 
“Assistant Secretary”, “Field Office 
Manager”, “Housing assistance plan 
(HAP)”, “Housing type”, “Metropolitan 
area”, and “MSA” are inserted in 
alphabetical order, to read as follows: 


§$ 791.102 Definitions. 


bi * 7 ® e 


Application for housing assistance. 
The first submission to HUD for housing 
assistance under one of the programs 
identified in § 781.101(a). For the 
purposes of this part, the term aor 
an application, a preliminary 
ora 80 long as it meets the | 
applicable program regulations. For the 
public housing and State agency 
programs, the first application 
identifying a project site will be 
considered the application for housing 
assistance. 

Assistant Secretary. The Assistant 
Secretary for Housing or the Assistant 
Secretary for Public and Indian Housing, 
as appropriate to the housing assistance 


under consideration. 
* * * ® . 


Field Office Manager. The Manager of 
a HUD Field Office which has been 
delegated the responsibility of allocating 
housing assistance and reviewing 
applications for housing assistance. The 
term also means the Regional 
Administrator of a HUD Regional Office, 
and references to Field Offices shall 
also mean Regional Offices, in cases 
where the Regional Office performs 
Field Office functions in its co-location 
anon or Regional Office 


blished as allocation areas for 


particular muting a mana 





Federal Register / Vol. 56, No. 45 / Thursday, March 7, 1991 / Rules and Regulations 


Housing assistance plan (HAP). A 
local housing assistance plan approved 
by HUD and meeting the requirements 
of 24 CFR 570.306. 

Housing type. The three housing types 
are: new construction, rehabilitation, 
and existing housing. 

Metropolitan area. See MSA. 

MSA. A metropolitan statistical area 
established by the Office of 
Management and Budget. The term also 
includes primary metropolitan statistical 
areas (PMSAs), which are the 
component parts of larger urbanized 
areas designated as consolidated 
metropolitan statistical areas (CMSAs). 
Where an MSA is divided among two or 
more Field Offices, references to an 
MSA mean the portion of the MSA 
within the Field Office jurisdiction. 

4. In § 791.202, paragraphs (a)(4), 
(b)(2), and (b)(5) are revised to read as 
follows: 


§ 791.202 Notification of local 
government. 

(a) ee & 

(4) For a section 8 existing housing, 
moderate rehabilitation, or housing 
voucher application submitted in 
accordance with 24 CFR part 882 or part 
887, the Field Office shall notify the 
chief executive officers of the localities 
that are identified in the application as: 

(i) Primary areas from which 
households to be assisted under the 
existing housing program will be drawn, 
or 

(ii) Primary areas in which units will 
be rehabilitated under the moderate 
rehabilitation program. 


(2) Indicate whether the number of 
units in the application, when taken 
together with other applications 
previously approved, would exceed the 
three-year household type goals and 
housing type preferences in the HAP. 


(5) Indicate that, where there is no 
objection to the approval of the 
application despite an inconsistency 
with the approved HAP, the local 
government must submit the additional 
documentation required under § 791.204. 

5. In § 791.203, paragraph (a) is 


revised to read as follows: 


§ 791.203 Review and comment period. 
(a) The chief executive officer shall 
have a 30-calendar-day comment period, 
beginning on the date of the notification 
letter described in § 791.202, to submit a 

written objection to the field office's 


approval of the application on the 
ground that it is inconsistent with the 
local government's HAP, and the 
reasons for the objection. The field 
office manager shall consider the 
comment period closed for that local 
government when the written objection 
or other comments pursuant to this 
subpart are received. In no case shall 
the field office be obligated to consider 
subsequent or revised objections unless 
the initial response indicated that 
additional comments would be provided 
and such comments are received prior to 
the expiration of the 30-day comment 
period. As an alternative to this process, 
the chief executive officer may submit 
any comments on the application, with 
the application at the time it is 
submitted to HUD. Such early comment 
shall state whether such comment is 
intended to be the final comment, 
notwithstanding the 30-day period 
otherwise provided under this 
paragraph. 
6. In § 791.204, paragraph (a), the 
introductory language in paragraph (b), 
and paragraph (b)(1) are revised and a 
parenthetical statement is added at the 
end of the section to read as follows: 


§ 791.204 Local government response. 

(a) No objection. If the local 
government has no objection to an 
application for housing assistance, the 
chief executive officer may provide 
written notification of this determination 
during the 30-day comment period. 
Where the local government determines 
that the application is inconsistent with 
the approved HAP or is likely to result 
in a disproportionate achievement of 
HAP goals, the chief executive officer 
shall submit the following additional 
documentation during the 30-day 
comment period: 

(1) If the number of units in the 
application, taken together with other 
applications previously approved, would 
exceed the three-year household type 
goals in the HAP by no more than 20 
percent, the chief executive officer shall 
— a written statement indicating 


at: 

(i) There is a need for the housing 
assistance being proposed; 

(ii) There is no objection on the part of 
the local government to the approval of 
the application; and 

(iii) Where the application is for 
newly constructed or substantially 
rehabilitated housing, there are or will 
be available sufficient public facilities 
and services in the area to serve the 
housing being proposed. 

ite ee of units in the 
application, taken together with other 
applications previously approved, would 


9827 


exceed the three-year household type 
goals in the HAP by more than 20 
percent, the local government shall 
submit a HAP amendment increasing 
the household type goals to include the 
proposed project. 

(3) If the locality is in the second or 
third year of its HAP and the number of 
units in the application, taken together 
with other applications previously 
approved, would make it unlikely that 
the housing assistance provided during 
the three-year period would be 
proportional to the three-year household 
type goals in the HAP, the local 
government shall submit a HAP 
amendment in accordance with 24 CFR 
570.306(e)(3)(vi). 

(4) If an application for newly 
constructed or substantially 
rehabilitated units is in a location which 
is not within the general locations 
specified in the HAP, the local 
government shall submit a HAP 
amendment revising the general 
locations to include the proposed 
project. 

(b) Objection. If the local government 
objects to an application for housing 
assistance based upon its inconsistency 
with the approved HAP, the chief 
executive officer may submit a written 
objection to the Field Office at any time 
during the 30-day comment period. The 
objection may be for one or more of the 
following reasons: 

(1) The proposed number of units, 
when taken together with other 
applications previously approved, would 
exceed the three-year household type 
goals or housing type preferences in the 
HAP. 


* ® * * a 

(Approved by the Office of Management and 
Budget under control numbers 2502-0441 and 
2577-0129.) 


7. In § 791.205, paragraph (c) is revised 
to read as follows: 


§ 791.205 HUD review of applications for 
housing assistance. 

(c) Review criteria. The Field Office 
shall assure that, to the maximum extent 
practicable, an application for housing 
assistance meets the housing needs and 
goals identified in the approved HAP. 
The Field Office shall approve only 
those applications that are consistent 
with the following criteria: 

(1) The Field Office may not approve 
an application which, taken together 
with other applications previously 
approved, would: 

(i) Exceed the three-year household 
type goals in the HAP by no more than 
20 percent, unless the chief executive 
officer of the local government submits a 





written statement as specified in 

§ 791.204(a)(1), and approval of the 
application is necessary to obtain a 
project of feasible size, meet an urgent 
or unforeseen need (e.g., displacement 
due to a natural disaster), or use 
residual budget authority allocated to 
that allocation area; 

{ii) Exceed the three-year household 
type goals in the HAP by more than 20 
percent, unless the local government 
submits, and the Field Office approves, 
a HAP amendment 


(iii) Make it unlikely that the housing 
assistance provided during the three- 
year period would be proportional to 
three-year household type goals in the 
HAP, unless the locality is in the second 
or third year of its HAP and the local 
government submits and the Field Office 
approves a HAP amendment in 
accordance with 24 CFR 
570.306{e}(3)({vi); or 

(iv) Exceed the three-year housing 
type preferences in the HAP, if the local 
government has submitted a written 
objection in accordance with 
§ 791.204(b). 

(2) The Field Office may not approve 
an application for newly constructed or 
substantially rehabilitated units in a 
location that is not within the general 
locations specified in the HAP, unless 
the local government submits and the 
Field Office approves, a HAP 


proposed 
project. Such amendment may be limited 
to the specific project site. 

(3) The Field Office may approve an 
application for assistance under 24 CFR 
part 886 without regard to variations 
from the three-year household type 
goals and housing type preferences in 
the HAP. 


(4) The Field Office may approve an 
application for section 8 assistance 
without regard to variations from the 
three-year goals and housing type 
preferences in HAP, where such 
assistance is used as a legally necessary 
substitution or replacement for already 
assisted housing. 

(5) Notwithstanding the other 

ions of this subpart, where the 

government is required to 
emphasize a particular egg type 
because it had 
underserved that household ¢ type in 
providing assisted housing under a 
previous HAP, the Field Office may not 
approve an application which exceeds 
the three-year HAP goals for other 
household types until the requirement 
has been met. 


§$ 791.206 [Removed] 
8. Section 791.206 is removed. 


$ 791.207 [Redesignated as § 791.206] 
9. Section 791.207 is redesignated as 
§ 791.206. 
10. In § 791.303, the introductory 


language in paragraph (a)(3) is revised 
to read as follows: 


§ 791.303 Notification of local 
government. 


® £ * ® * 


(a) eee 

_ (3) For a Section 8 existing housing, 
moderate rehabilitation, or housing 
voucher application submitted in 
accordance with 24 CFR part 882 or part 
887, the Field Office shall notify the 
chief executive officers of the localities 
that are identified in the application as: 


* * 2 * * 


11. Section 791.304 is revised to read 
as follows: 


§ 791.304 Review and comment period. 


The chief executive officer shall have 
a 30-calendar day comment period, 
beginning on the date of the notification 
letter described in § 791.303, to submit 
written comments relevant to a 
determination by the field office 
concerning the approval of an 
application for housing assistance. The 
field office shall consider the comment 
period closed when the written 
comments are received. In no case shall 
the field office manager be obligated to 
consider subsequent or revised 
comments unless the initial response 
indicated that additional comments 
would be provided and such comments 
are received prior to the expiration of 
the 30-day comment period. As an 
alternative to this process, the chief 
executive officer may submit any 
comments on the application, with the 
application at the time it is submitted to 
HUD. Such early comment shall state 
whether such comment is intended to be 
the final comment, notwithstanding the 
30-day period otherwise provided under 
this paragraph. 

12. Subpart D is revised to read as 
follows: 


Subpart D—Allocation of Budget 
Authority for Housing Assistance 


791.401 General. 

791402 Determination of lower income 
housing needs. ; 

791.403 Allocation of housing assistance. 

791.404 Field Office allocation plan. 

791.405 Reallocations of budget authority. 

781.406 Competition. 

791.407 Headquarters Reserve. 
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$ 791.401 General. 
This subpart establishes the 
procedures for allocating budget 
ante under section 213(d) of the Act 
for the programs identified in 
§ 791.101{a). It describes the allocation 
of budget authority by the appropriate 
Assistant Secretary to the Regional 
Administrators or directly to the Field 
Office Managers, by the Regional 
Administrators to the Field Office 
Managers, and by the Field Office 
to allocation areas within 
their jurisdiction. References inthis — 
subpart to allocation of budget authority 
also apply to loan authority for the 
section 202 program; references to 
budget authority mean (as appropriate) 
grant authority for the Public and Indian 
Housing program. 


§ 791.402 Determination of lower income 
housing needs. 


(a) Before budget authority is 
allocated, the Assistant Secretary for 
Policy Development and Research shall 
determine the relative need for lower 
income housing assistance in each HUD 
Field Office jurisdiction. This 
determination shall be based upon data 
from the most recent, available 
decennial census and, where 
appropriate, upon more recent data from 
the Bureau of the Census or other 
Federal agencies, or from the American 
Housing Survey. 

(b) Except for paragraph (c) of this 
section, the factors used to determine 
the relative need for assistance shall be 
based upon the following criteria: 

(1) Population. The renter population; 

(2) Poverty. The number of renter 
households with annual incomes at or 
below the poverty level, as defined by 
the Bureau of the Census; 

(3) Housing overcrowding. The 
number of renter-occupied housing units 
with an occupancy ratio of 1.01 or more 
persons per room; 

(4) Housing vacancies. The number of 
renter housing units that would be 
required to maintain vacancies at levels 
typical of balanced market conditions; 

(5) Substandard housing. The number 
of housing units built before 1940 and 
occupied by renter households with 
annual incomes at or below the poverty 
level, as defined by the Bureau of the 
Census; and, 

(6) Other objectively measurable 
conditions. Data indicating potential 
need for rental housing assistance, such 
as the number of renter households with 
incomes below specified levels and 
paying a gross rent of more than 30 
percent of household income. 

(c)(1) For the section 202 elderly 
program, the data used shall reflect 
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relevant characteristics of the elderly 
population. The data shall use the 
criteria specified in paragraph (b)(1) and 
(6) of this section, as modified to apply 
specifically to the needs of the elderly 
population. 

(2) Budget authority for the Indian 
housing program under 24 CFR part 905 
shall be allocated on the basis of the 
relative housing needs of the Indian 
tribal population, as measured by the 
Bureau of Indian Affairs, and by data for 
non-BIA recognized groups served by 
the Indian housing program. 

(d) Based on the criteria in paragraphs 
(b) and (c)(1), the Assistant Secretary 
for Policy Development and Research 
shall establish housing needs factors for 
each county and independent city in the 
Field Office jurisdiction, and shall 
aggregate the factors into metropolitan 
and nonmetropolitan totals for the Field 
Office. The Field Office total for each 
metropolitan and nonmetropolitan 
factor is then divided by the respective 
national total for that factor. The 
resulting housing needs ratios under 
paragraph (b) of this section are then 
weighted to provide metropolitan and 
nonmetropolitan housing needs 
percentages for each Field Office, using 
the following weights: Population, 20 
percent; poverty, 20 percent; housing 
overcrowding, 10 percent; housing 
vacancies, 10 percent; substandard 
housing, 20 percent; other objectively 
measurable conditions, 20 percent. For 
the section 202 elderly program, the two 
criteria described in paragraph (c)(1) of 
this section are weighted equally 

(e) The Assistant Secretary for Policy 
Development and Research shall adjust 
the housing needs percentages derived 
in paragraph (d) to reflect the relative 
cost of providing housing among the 
Field Office jurisdictions. 


§ 791.403 Allocation of housing 
assistance. 


(a) The Assistant Secretary for 
Housing and the Assistant Secretary for 
Public and Indian Housing shall confer 
to determine how the available budget 
authority is to be allocated. The total 
budget authority available for any fiscal 
year shall be determined by adding any 
available, unreserved budget authority 
from prior fiscal years to any newly 
appropriated budget authority for each 
housing program. On a nationwide 
basis, at least 20 percent, but not more 
than 25 percent, of the total budget 
authority available for any fiscal year, 
which is allocated pursuant to 
paragraph (b)(2) of this section and any 
amounts which are retained pursuant to 
§ 791.407, shall be allocated for use in 
nonmetropolitan areas. 


(b} Budget authority available for the 
fiscal year, except for that retained 
pursuant to § 791.407, shall be allocated 
to the Field Offices as follows: 

(1) Budget authority shall be allocated 
as needed for uses that the Secretary 
determines are incapable of geographic 
allocation by formula, 

(i) Amendments of existing contracts, 
renewal of assistance contracts, 
assistance to families that would 
otherwise lose assistance due to the 
decision of the project owner to prepay 
the project mortgage or not to renew the 
assistance contract, assistance to 
prevent displacement or to provide 
replacement housing in connection with 
the demolition or disposition of public 
and Indian housing, assistance in 
support of the property disposition and 
loan management functions of the 
Secretary, 

(ii) Assistance which is the subject of 
a line item identification in the HUD 
appropriations law, or in the table 
customarily included in the Conference 
Report on the appropriation for the 
Fiscal Year in which the funds are to be 
allocated, 

(iii) Section 8 and public housing 
assistance reserved pursuant to section 
23(i)(4) of the United States Housing Act 
of 1937, and 

(iv) Assistance determined by the 
Secretary to be necessary in carrying 
out the following programs authorized 
by the Cranston-Gonzalez National. 


- Affordable Housing Act: the 


Homeownership and Opportunity 
Through HOPE Act under title IV and 
HOPE for Elderly Independence under 
section 803. 

(2) Budget authority remaining after 
carrying out allocation steps outlined in 
paragraph (b)(1) of this section shall be 
allocated in accordance with the 
housing needs percentages calculated 
under § 791.402 (b), (c), (d), and (e). If 
the budget authority for a particular 
program is insufficient to fund feasible 
projects, or to promote mea 
competition, at the Field Office level, 
authority may be allocated to the 
Regional Office with no requirement for 
suballocation. Alternatively, where the 
level of available program resources 
would permit meaningful competition at 
the Field Office level in some Regions 
and not in others, the budget authority 
for the given program may be so 
allocated among Field and Regional 
Offices. HUD may allocate assistance 
under this paragraph in such a manner 
that each State shall receive not less 
than one-half of one percent of the 
amount of funds available for each 
program referred to in § 791.101(a) in 
each fiscal year. 


9829 
(c) At least annually HUD will publish 


under § 791.403(b){2). 
§ 791.404 Field Office allocation planning. 


(a) General objective. The allocation 
planning process should provide for the 
equitable distribution of available 
budget authority, consistent with the 
relative housing needs of each 
allocation area within the Field Office 
jurisdiction. 

(b) Establishing allocation areas. 
Allocation areas, consisting of one or 
more counties or independent cities, 
shall be established by the Field Office 
in accordance with the following 
criteria: 

(1) Each allocation area shall be to the 
smallest practicable area, but of 
sufficient size so that at least three 
eligible entities are viable competitors 
for funds in the allocation area, and so 
that all applicable statutory 
requirements can be met. (It is expected 
that in many instances individual MSAs 
will be established as metropolitan 
allocation areas.) For the section 202 
program for the elderly, the allocation 
area must include sufficient units to 
promote a meaningful competition 
among disparate types of providers of 
such housing (e.g., local as well as 
national sponsors, minority as well as 
non-minority sponsors). The preceding 
sentence shall not apply to projects 
acquired from the Resolution Trust 
Corporation under section 21A(c) of the 
Federal Home Loan Bank Act. 

(2) Each allocation area shall also be 
of sufficient size, in terms of population 
and housing need, that the amount of 
budget authority being allocated to the 
area will support at least one feasible 
program or project. 

(3) In establishing allocation areas, 
counties and independent cities within 
MSAs should not be combined with 
counties that are not in MSAs. 

(c) Determining the amount of budget 
authority. Where the Field Office 
establishes more than one allocation 
area, it shall determine the amount of 
budget authority to be allocated to each 
allocation area, based upon a housing 
needs percentage which represents the 
needs of that area relative to the needs 
of the metropolitan or nonmetropolitan 
portion of the Field Office jurisdiction, 
whichever is appropriate. For each 
program, a composite housing needs 
percentage developed under § 791.402 
for those counties and independent 
cities comprising the allocation area 
shall be aggregated into allocation area 
totals. 





(d) P. ing for the allocation. The 
Field Office should develop an 
allocation plan which reflects the 
amount of budget authority determined 


for each allocation area in paragraph (c). 


The plan should include a map or maps 
clearly showing the allocation areas 
within the Field Office jurisdiction. The 
relative share of budget authority by 
individual program type need not be the 
same for each allocation area, so long as 
the total amount of budget authority 
made available to the allocation area is 
not significantly reduced. 


§ 791.405 Reallocations of budget 
authority. 


(a) The Field Office shall make every 
reasonable effort to use the budget 
authority made available for each 
allocation area within such area. If the 
Field Office Manager determines that 
not all of the budget authority allocated 
for a particular allocation area is likely 
to be used during the fiscal year, the 
remaining authority may be allocated to 
other allocation areas where it is likely 
to be used during that fiscal year. 

(b) If the Regional Administrator or 
the Assistant Secretary determines that 
not all of the budget authority allocated 
to a Field Office is likely to be used 
during the fiscal year, the remaining 
authority may be reallocated to another. 
Field Office where it is likely to be used 
during that fiscal year. Only the 
Assistant Secretary may reallocate 
budget authority among Regions. The 
Assistant Secretary shall approve 
reallocations among States. 

(c) Any reallocations of budget 
authority among allocation areas, Field 
Offices, or Regions shall be consistent 
with the assignment of budget authority 
for the specific program type and 
established set-asides. 

(d) Notwithstanding the requirements 
of paragraphs (a) through (c) of this 


section, budget authority shall not be 
reallocated for use in another State 
unless the Field Office Manager, the 
Regional Administrator, or the Assistant 
Secretary has determined that other 
allocation areas within the same State 
cannot use the available authority 
during the fiscal year. 


§ 791.406 Competition. 


(a) All budget authority allocated 
pursuant to § 791.403(b)(2) shall be 
reserved and obligated pursuant to a 
competition. Any such competition shall 
be conducted pursuant to specific 
criteria for the selection of recipients of 
assistance. These criteria shall be 
contained in a regulation promulgated 
after notice and public comment or, to 
the extent authorized by law, a notice 
published in the Federal Register. 

(b) This section shall not apply to 


assistance referred to in § 791.403(b)(1) 
and § 791.407. 


§ 791.407 Headquarters Reserve. 


(a) A portion of the budget authority 
available for the housing programs 
listed in § 791.101(a), not to exceed five 
percent of the total amount of budget 
authority available under 
§ 791.403(b)(2), may be retained by the 
Assistant Secretary for subsequent 
allocation to specific areas and 
communities, and may only be used for: 

(1) Unforeseen housing needs 
resulting from natural and other 
disasters, including hurricanes, 
tornadoes, storms, high water, wind 
driven water, tidal waves, tsunamis, 
earthquakes, volcanic eruptions, 
landslides, mudslides, snowstorms, 
drought, fires, floods, or explosions, 
which in the determination of the 
Secretary cause damage of sufficient 
severity and magnitude to warrant 
Federal housing assistance; 
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(2) Housing needs resulting from 
emergencies, as certified by the 
Secretary, other than disasters 
described in paragraph (a)(1) of this 
section. Emergency housing needs that 
can be certified are only those that 
result from unpredictable and sudden 
circumstances causing housing 
deprivation (such as physical 
displacement, loss of Federal rental 
assistance, or substandard housing 
conditions) or causing an unforeseen 
and significant increase in lower income 
housing demand in a housing market 
(such as influx of refugees or plant 
closings); 

(3) Housing needs resulting from the 
settlement of litigation; and 

(4) Housing in support of 
desegregation efforts. 

(b) Applications for funds retained 
under paragraph (a) of this section shall 
be made to the Field Office, which will 
make recommendations to Headquarters 
for approval or rejection of the 
application. Applications generally will 
be considered for funding on a first- 
come, first-served basis. Specific 
instructions governing access to the 
Headquarters Reserve shall be 
published by notice in the Federal 
Register, as necessary. 

(c) Any amounts retained in any fiscal 
year under paragraph (a) of this section 
that are not reserved by the end of such 
fiscal year shall remain available for the 
following fiscal year under the program 
under § 791.101(a) from which the 
amount was retained. Such amounts 
shall be allocated pursuant to 
§ 791.403(b)(2). 

Dated: December 14, 1990. 

Jack Kemp, 

Secretary. 

[FR Doc. 91-5252 Filed 3-6-91; 8:45 am] 
BILLING CODE 4210-01-M 
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DEPARTMENT OF DEFENSE 
GENERAL SERVICE ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


48 CFR Parts 22 and 52 
[FAR Case 90-68] 


Federal Acquisition Regulation (FAR); 
Thresholds 


AGENCY: Department of Defense (DoD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 

ACTION: Proposed rule. 


summary: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulatory Council invite 
public comments on a proposed revision 
to FAR parts 22 and 52 regarding 
compensation for professional 
employees. The Councils are proposing 
that the current threshold in 22.1103 
regarding evaluation of compensation 
for professional employees be raised 
from $250,000 to $500,000, and deleting 
unnecessary language at 52.222-45 and 
combining the coverage with the clause 
at 52.222-46. These revisions raise the 
threshold to adjust for inflation, and 
combining the clauses at 52.222-45 and 
52.222—-46 should be a helpful 
simplification. 

DATES: Comments should be submitted 
to the FAR Secretariat at the address 
shown below on or before May 6, 1991, 
to be considered in the formulation of a 
final rule. 


ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets NW.., 
room 4041, Washington, DC 20405. 
Please cite FAR Case 90-68 in all 
correspondence related to this issue. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Beverly Fayson, FAR Secretariat, 
room 4041, GS Building, Washington, DC 
20405 (202) 501-4755. Please cite FAR 
Case 90-68. : 


SUPPLEMENTARY INFORMATION: 


A. Regulatory Flexibility Act 

The proposed rule is not expected to 
have a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the number of businesses 
affected are those receiving non- 
competitive professional services _ 
contracts between $250,000 and 
$500,000. The administrative impact 
would be in not having to provide the 


Government certain information for the 
affected procurements. However, it 
would appear that much of the 
information provided by 52.222-46 
would also be required as part of an 
offeror’s cost proposal, and therefore, 
the reduction in administrative effort 
would be minimal. Whatever impact the 
proposed change would have on small 
businesses would be beneficial. 
Comments from small entities 
concerning the affected FAR subsection 
will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite 91-610 (FAR Case 90-68) in 
correspondence. 


B. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because the proposed changes 
to the FAR do not impose recordkeeping 
information collection requirements or 
collection of information from offerors, 
contractors, or members of the public 
which require the approval of OMB 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Parts 22 and 
52 


Government procurement. 


Dated: February 27, 1991. 
Albert A. Vicchiolla, 
Director, Office of Federal Acquisition Policy. 
Therefore, it is proposed that 48 CFR 
parts 22 and 52 be amended as set forth 
below: 
1. The authority citation for 48 CFR 


parts 22 and 52 continues to read as 
follows: 


Authority: 40 U.S.C. 486(c); 10 U.S.C. 
Chapter 137; and 42 U.S.C. 2473{c). 


PART 22—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 


22.1101 [Amended] 

2. Section 22.1101 is amended in the 
final sentence by removing the figure 
“$250,000” and inserting in its place 
“$500,000”. 

3. Section 22.1103 is revised to read as 
follows: 


22.1103 Policy, procedures, and 
solicitation provisions. 


All professional employees shall be 
compensated fairly and properly. 
Accordingly, the contracting officer shall 
insert the provision at 52.222-46, 
Evaluation of Compensation for 
Professional Employees, in solicitations 
for negotiated service contracts when 
the contract amount is expected to 
exceed $500,000 and the service to be 
provided will require meaningful 
numbers of professional employees. 
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This provision requires that offerors 
submit for evaluation a total 
compensation plan setting forth 
proposed salaries and fringe benefits for 
professional employees working on the 
contract. Supporting information will 
include data, such as recognized 
national and regional compensation 
surveys and studies of professional, 
public and private organizations, used in 
establishing the total compensation 
structure. Plans indicating 
unrealistically low professional 
employees compensation may be 
assessed adversely as one of the factors 
considered in making the award. 


PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


52.222-45 [Removed and reserved] 


4. Section 52.222—45 is removed and 
reserved. 


5. Section 52.222-46 is amended in the 
introductory paragraph by inserting a 
colon after the word “provision” and 
removing the remainder of the sentence; 
by removing “(APR 1984)” and inserting 
in its place “(FEB 1991)” in the title of 
the clause; and by adding paragraph (d) 
to read as follows: 


52.222-46 Evaluation of compensation 
for professional employees. 
* * * 2 

- (d) Failure to comply with these provisions 
may constitute sufficient cause to justify 
rejection of a proposal. The total 
compensation plan required to be submitted 
by the offeror will be viewed as being within 
the purview of 10 U.S.C. 2306a and 41 U.S.C. 
254(d) and in accordance with Federal 
Acquisition Regulation 15.802(a). 

(End of provision) 

[FR Doc. 91-5368 Filed 3-6-91; 8:45 am] 
BILLING CODE 6820-34-M 
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DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


48 CFR Part 42 

[FAR Case 90-65] 

Federal Acquisition Regulation (FAR); 
Novation and Change-of-Name 
Agreements 

AGENCIES: Department of Defense 
(DoD), General Services Administration 


(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Proposed rule. 
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sumMaRY: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulatory Council are 
considering an amendment to novation 
and change-of-name agreements. The 
amendment would remove from the 
elements which need to be shown in the 
list of all affected contracts and 
purchase orders remaining unsettled 
between the contractor and the 
Government those requirements 
concerning the total dollar value and 
remaining unpaid balance. 


DATES: Comments should be submitted 
to the FAR Secretariat at the address 
shown below on or before May 6, 1991, 
to be considered in the formulation of a 
final rule. 


ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets, NW., 
room 4041, Washington, DC 20405. 
Please cite FAR Case 90-65 in all 
correspondence related to this issue. 


FOR FURTHER INFORMATION CONTACT: 


Ms. Beverly Fayson, FAR Secretariat, 
room 4041, GS Building, Washington, DC 
20405 (202) 501-4755. Please cite FAR 
Case 90-65. 


SUPPLEMENTARY INFORMATION: 


A. Regulatory Flexibility Act 


The proposed rule is not expected to 
have a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the proposed revision may be 
considered as less burdensome than the 
existing requirement. Therefore, an 
initial regulatory flexibility analysis has 
not been performed. Comments are 
invited from small businesses and other 
interested parties. Comments from small 
entities concerning the affected FAR 
subsection will also be considered in 
accordance with section 610 of the Act. 
Such comments must be submitted 
separately and cite 91-610 (FAR Case 
90-65) in correspondence. 


B. Paperwork Reduction Act 


The Paperwork Reduction Act (Pub. L. 
96-511) is deemed to apply because the 
proposed rule contains information 
collection requirements. Accordingly, a 
request for approval of a new 
information collection requirement 
concerning Novation/Change-of-Name 
Requirements is being submitted to the 
Office of Management and Budget under 
44 U.S.C. 3501, et seq. Public comments 
concerning that request will be invited 
through a subsequent Federal Register 


notice. 


List of Subjects in 48 CFR Part 42 
Government procurement. 
Dated: February 27, 1991. 

Albert A. Vicchiolla, 

Director, Office of Federal Acquisition Policy. 
Therefore, it is proposed that 48 CFR 

part 42 be amended as set forth below: 


PART 42—CONTRACT 
ADMINISTRATION 


1. The authority citation for 48 CFR 
part 42 continues to read as follows: 

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
Chapter 137; and 42 U.S.C. 2473{c). 

2. Section 42.1205 is amended by 
revising paragraph (a)(3) to read as 
follows: 


42.1205 Agreement to recognize 
contractor’s change of name. 

(3) A list of ali affected contracts and 
purchase orders remaining unsettled 
between the contractor and the 
Government, showing for each the 
contract number and type, and name 
and address of the contracting office. 
The contracting officer may request the 
total dollar value as amended and the 
remaining unpaid balance for each 
contract. 


* * * * 


[FR Doc. 91-5369 Filed 3-6-91; 8:45 am] 
BILLING CODE 6820-34-M 
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INFORMATION AND ASSISTANCE 


Federal Register 

Index, finding aids & general information 
Public inspection desk 

Corrections to published documents 


Document drafting information 
Machine readable documents 


Code of Federal Regulations 


Index, finding aids & general information 
Printing schedules 


Laws 


Public Laws Update Service (numbers, dates, etc.) 
Additional information 


Presidential Documents 


Executive orders and proclamations 
Public Papers of the Presidents 
Weekly Compilation of Presidential Documents 


The United States Government Manual 
General information 


Other Services 


Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Library 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 


523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5273 


FEDERAL REGISTER PAGES AND DATES, MARCH 


Federal Register 
Vol. 56, No. 45 
Thursday, March 7, 1991 


CFR PARTS AFFECTED DURING MARCH 


At the end of each month, the Office of the Federal Register 


publishes separately a List of CFR Sections Affected (LSA); which 
lists parts and sections affected by documents published since 


the revision date of each title. 


Memorandums: 

February 21, 1991 

Presidential Determinations: 

No. 91-20 of 
January 25, 1991 

Executive Orders: 

12163 (See Presi- 
dential Deter- 
mination 91-20 of 
January 25, 1991) 





Federal. Register / Vol. 56, No. 45 / Thursday, March 7, 1991./ Reader Aids 


B2.....erecescveresecssecennsnessecscearesie 9518 1053.....--coessosceee scrvesescsserseere OSSD 
BB neecorsucsorecrevssecesoroncsccccroses GT OM 
50 CFR 


Da iiicitiisscneoetecesind 8722, 38723 
EEE PER DI E 
DOs cncerscicestnicestcsinniasionesnsc ee 
672......cccrerserererseeresesee GOGO, VEGE 
NG ised schinsagsthbvnsosctesisunensaset 
Proposed Rules: 
ccabstincebeniethaeneeneasessehésdadenshisl anne 
harass cicicasscccssssttccees .. 8736 
672. dsssttscincntneibcabeet 
Sais vnheccnsccsecsecnesiccs SEEDS 


ican a LIST OF PUBLIC LAWS 


ie disescldaciairstbaons evesceveeeees OO11 
SION a secacseninnssnocenyscnnsesenseics OOD 


GD cncsscnscsscsscovecssscosconscoescesneesee OD 


Proposed Rules: 
EL 


29 CFR 
GG a nncecccecssassocezcccoccovccncnecsves WEEE 


I cities apesecinscontccctcayscce 
Proposed Rules: 
_ ee 


i sicesiiecnscvsosinenisccicnsseoseses GOD 
a cctsdccoeenishosk 
2AB..rcsersecesonsonssecsecccsesviecsncces DED Y 


hing. Se enmeplinncinipiail 
cassia Snel pn 
PARSE cP: 


Dia sonscssessscassnssnccasossequniaieisinsaelnene 
TBF cersrccsrscrererercccsensccscssccsscses OF VE 
IFIED inalacsesconwcdataciek cockoesteo less 
1GG.....crscsscsscecenersnccescccecsecscoes EDO 


IE Ss cxsfsictivestctaipseniensicccecieg 
FSBO. ..ccscrcooccesoccccssccosscesssseess OPER 


Proposed Rules: 
a iriviciicscteentiiinenine ee 











